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PREFACE 


TO THE SECOND EDITION^ 


In consequence of the important alterations made by the 
Extension Act of last Session, the Authors of this 
Treatise have reprinted such portions of it as were 
affected by the provisions of the new Statute, adding 
the new Forms required and the principal Cases decided 
to this time. The new Statute lias also been subjoined, 
with notes, so as to adapt the whole work to the present 
state of the Law and Practice of the County Courts. 


Tkmflb, 

1st October^ 1850. 


niWrtijiM 

Acem. 









THE 


LAW AND PRACTICE 


COUNTA^ COURTS, 

ES'l'ARI.ISHED I’NDEE STATUTE 9 & 10 VICT. c. 9.5 


BOOK I. 


THE COURTS. 

Altuoi;gh the New Local Courts have been termed 
County Courts, it must not be supposed that they arc 
in any manner identical with, or evep related to, the 
ancient County Courts of England. The name of the 
latter only has been given to them, probably becaiwe 
a familiar one to the popular ear. But in their juris¬ 
diction, in their powers, and in their practice, the New 
County Courts Dear no resemblance to the Courts they 
have superseded* 

In these circumstances, upon mature reflection, it 
has been deemed most convenient to the practitioner 
and the public strictly to confine the present treatise 
to the Law and Practice of the New Courts, as deter¬ 
mined by the statute creating them, by the rules 
framed by the Judges, and by the decisions of the 
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^ooK I. Superior Goiufts, as to their juxisdiction^ and of them- 
TUB gg ^ tbeuT prsctice. Such a course appears to 

be preferable to one that would perplex the reader 
by the introduc1i<m of queries and commentaries 
Su^^ested by cases relating^ to the Courts now 
aboSshed, and whose decisions it would be danger¬ 
ous to apply to Courts so different in their ongin 
and so u^ke in their powers and processes. Avoid¬ 
ing, therefore, merely curious questions, and looking 
upon the County Courts Act, and the rules of practice 
framed in pursuance of its provisions, as the founda¬ 
tion of an entirely new Code relating to the recovery 
of small debts and demands, it is proposed, as nearly 
as possible, to confine the present treatise to a con- 
\'enient classification of the law as it is, and to omit 
reference to the law as it was, excepting when resort 
to it may be absolutely essential to the dear under¬ 
standing of the subject-matter. 

1. Creation of the New County Courts .—^The New 
County Courts, then, are created by statute 9 & 10 
Viet. c. 95, intituled " An Act for the more easy 
Recovery of Small Debts and Demands in Enyland” 

It is remarkable, that Wales has been omitted from 
the title and from the body of this Act. But the 
omission is practically unimportant, for it is established 
law that, though not expressly named, the provisions 
of any statxite relating to England are held to include 
Wales, unless the Principality be expressly excepted. 

2. The Preamble. —^The Preamble to this statute is 
unusually long and explicit. It sets forth minutely 
the design of the Legislature in the enactment that 
follows, and it requues to be carefully read and 
remembered, because it is to be called in aid of the 
construction of any portion of the Act whose meaning 
may be dubious; for a statute is to receive such 
an interpretation as will best accomplish the design 
of the legislature, unless the words are so jilain as 
to over-ride the apparent intent. Substantially, then, 
the Preamble to tms statute, after reciting that various 
local Acts had passed for the recovery of small debts 
in certain localities, and that by another statute arrest 
on final process under £20 h^ been abolished, and 
by another certain remedies had been given to judg¬ 
ment.'creditors in respect of such debto, and by this 
Act the Queen in Council was empowed to extend 
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the hmsdiction of the local Covirts^ and alter th^ 
districta and practice, proceeds to state that "it is *' 

expedient that one rule and manner of proceeding for 
the recovery of small debts and demands should 
prevail throughout England/’ 

Reciting, men, that the County Court is a Court 
of ancient jurisdiction, and that the proceedings 
therein are dilatory and expensive, it stales that it is 
expedient ** to alter and regulate the manner of pro- 
ceding in the said Courts for the recovery of small 
c^ts and demands, and that the said lo^ Courts 
should be holden ** as branches of the County Court 
under the provisions of this Act, and that power 
should be given to Her Mcmsty to effect these 
changes;”—it is then enacted as therein after is 
exmessed. 

The section is as follows: 


Sect. 1. Wlici*caa sundry Acts of Parliament have been passed Prewnhle. 
from time to time for the more easy and speedy recoveiy of 
small debts ^thin certain towns, parishes, and places in 
England: and whereas by an Act passed in the eighth year 
of the reign of Her Majesty, intituled **An Act to amend tiie 7 & s V<ct. 
Laws of Insolvency, Bankruptcy, and Execution,” arrest upon 
final p'oeess in actions of debt not exceeding twenty pounds 
wa.s abolished, except as to certain cases of iraud and other 
misccmduct of the debtors therein mentioned: and whereas by 
an Act passed in the ninth year of the reign of Her said 
Majesty, intittiled “ An Act for the better securing the Fay- 8 & 9 Viet, 
ment of Small Debts,” further remedies were given to judgment 
creditors, ki respect of debts not exceeding twenty pounds, for 
the discovery of the property of debtors, and punishment of 
frauds committed by them: and whereas by the last-mentioned 
Act Her Majesty is enabled, with the advice of her Privy 
Council, to extend the jurisdiction of certuu Courts of Bequests 
and other Courts for the recovery of small debts to all debts 
and demands, and all damages arising out of any express or 
implied agreement, not exceeding twenty pounds, and also to 
enlarge, and in certain cases to contract the district of such 
Courts, and make certain other alterations in the practice 
of such Courts in manner in the now-redting Act mentioned; 
and it is expedient that the provirions of such Acts should be 
aznended, and that one rule and manner of proceeding for the 

B 2 
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TUB COCMTS. , ,, « . « - . 

— liDgiand: and whereas the County Court is a Court of ancient 
PremnbU, jtuu^ction having cogsiiance of all pleas of personal actions 
Uf any amount by virtue of a writ of Justiciei issued in that 
behalf: and whereas the proceedings in the County Court are 
dilatory and expensive, and it is e^>edient to alter and regulate 
the manner of proceeding in the said Courts fen: tiie recovery 
of sm^l debts and demands, and that the Courts established 
under the recited Acts of Parliament, or snch of them as ought 
to be continued, should be holdcn after the passing of this Act 
os branches of the County Court under the provisions of this 
Act, and that power should he given to Her hlajesty to effect 
these changes at snch times and in snch manner as may be 
deemed expedient by Her Majesty,'with the advice of her Privy 
Council: Be it enacted by the Queen's most oxcelleait Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
Her Majesty and by the authority of the same, that it shall be lawful 
for Her Majesty, with the advice of her Privy Connell, 
from time to time to order tliat this Act shall be put 
in force in such county or counties os to Her Majesty, with 
the advice aforesaid, from time to time shall seem fit; and this 
Act shall extend to those counties concerning which any such 
oi*der shall have been mode, and not otherwise or elsewhere: 
provided always, that no Court shall be established under this 
Act in the city of London. 


may order 
tbiR Act to 
be put in 
execution. 


3. Local Courts. —By section 5 provision is made 
for certain districts having local Courts, as follows: 

5. And be it enacted, That it shall be lawful for Her 
Her Majesty Majesty, with the advice of her Privy Council, to order that 
Imy^Court Court holden for the recovery of small debts or demands 
under Acts witliin the provisions of any Act cited in either of the schedules 
(A.) and (B.) annexed to this Act, and marked (A.) and (B.) respectively, shall 
a^County holden as a County Court; and it shall be lawful for Her 
Court, and Majesty, with the advice aforesaid, to assign a district to every 
™^tricUo Court, cither greater or less than the district in which 
the bame. the Court holden under the provisions of any such Act now 
has jurisdiction, and to alter the place of holding any such 
Court, or to order that any snch Court be abolished; and every 
such Court shall continue to be holden under the Act according 
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to which it U now consHtnted ot related until the time Booe I. 

^ XSS 

mentioned in anj such order which shall be made with reference _ 

to such Courts and fr<»n and after the time mentioned in any 
such (urdor the Act or Acts under which such Court is now 
constituted, so £xr as the same relate to the establishment or 
Jurisdiction or practice of a Court fm the recovery of small 
debts or demands, shall be repealed, but not so as to revive 
any Act hereby repealed; and such Court so ordered to be 
holdcn as a County Court shall thenceforth be holden. as a 
County Court under this Act, and in all respects as if it had 
been origin^ly constituted under the provitions tins Act. 

These Schedules axe as follow: 


SCHEDULE. (A.) 

Acts for the more easy and speedy Recovery of Small Debts Sdtedifk [A., 
within the Towns, Parishes, and Places under written, and 
other Parishes and Places adjacent; that is to say, 


Ashton^under-Lyne.. 

Bath . 

Beverley..... 

Birmingham .. 

Blackheath. 

Bolingbroko and Homcastle 

Boston.. 

Bradford. 

Bristol. 

Bristol .. 

Brixton ... 

Broseley .. 

Canterbury.. 

Chippenham ... 

Cirencester. 

Godsheatb . 

Deal . 

Derby .. 

Doncaster . 

Dover. 

Ecclesall.. 

Elloe . 


48 Geo. 3, c. xcviii. 

45 Geo. 3, c. Ixm 

46 Geo. 3, c. cxxxv. 

47 Geo. 3, c. xiv. 

47 Geo. 3, c. iv, 

47 Geo. 3, Scss. 2, c. Ixxviii. 
47 Geo. 3, Sess: 2, c. i. 

47 Geo. 3, Sess. 2, c. xxxix. 
56 Geo. 3, c. Ixxvi. 
7Wm.4&iric.c.lxxxiv. 

46 Geo. 3, c. Ixxxviii. 

22 Geo. 3, c. xxxvii. 

25 Geo. 2, c. xlv. 

5 Geo. 3, c. ix. 

32 Geo. 3, c. Ixxvii. 

48 Geo. 3, c. 1. 

« 26 Geo. 3, o. xviii. 

6 Geo. 3, c. XX. 

4 Geo. 3, c. xL 
24 Geo. 3, c, viii. 

48 Geo. 3, c. ciii. 

47 Geo. 3, c. xxxvii. 
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Book T. £Ij, Isle of. 

THE COURTS. — . 

_ Exetor,..*. 

Schedule (A.) Faversham ... 

Eedkestone .. 

Gloucester . 

Gravesend . 

Grimsby, Great . 

Hagnaby.. 

Halesowen . 

Ipswich ... 

Kidderminstei*. 

King's^Lynn . 

Eingston-upon-Hull 
Kirkby in Kcudal ... 

Lincoln . 

Liverpool. 

Manchester. 

Margate .. 

liliddlesex . 

Newcastle-upon-Tyne 

Norwich . 

Old Swinford .. 

Pontcfiract Honor. 

Poulton . 

Rochester. 


Saint Albans . 

Saint Briavcls. 

Sandwich. 

Sheffield .. 

Shrewsbury. 

Southwark and East Brixton 


Stockport. 

Tower Hamlets 

Westbury. 

Westminster ... 
Wight, Isle of... 
Wolverhampton , 

Wraggoe.. 

Yarmouth, Great 


18 Geo. 3, c. zxxvi. 

13 Geo. 3, c. xzvii. 

S5 Geo. 3, c. vii. 

26 Geo. 3, c. xcviii. 

1 Will. & Mary, c. xviii. 
47 Geo. 3, Sees. 2, c. xl. 

46 Geo. 3, c. xxxrii. 

18 Gea 3, c. xxxiv. 

47 Geo. 3, c. xxxvi. 
47Gco.d,Sess. 2, c. Ixxix. 
12 Goo. 3, c. Ixvi. 

10 Geo. 3, c. XX. 

48 Geo. S, c. cix. 

4 Geo. 3, c. xli. ‘ 

24 G^. 2, c. xvi. 

6 & 7 Will. 4, c. cxxxv. 
48 Geo. 3, c. xliii. 

47 Geo. 3, Sess. 2, c. vii. 
23 Geo. 2, c. xxxiii. 

1 Will. & Mary, c. xvii. 
12 & 13 Will. 3, c. vii. 

17 Geo. 3, c. xix. 

2 & .3 Viet. c. Ixxxv. 

10 Geo. 3, c. x.\i. 

48 Geo. 3, c. li. 

25 Geo. 2, c. xxxviii. 

5 &-6 Viet. c. Ixxxiii. 

47 Geo. 3, c. xxxv. 

48 Geo. 3, c. eiii. 

23 Geo. 3, e. Ixxiii. 

4 Geo. 4, c. cxuii. 

46 Geo. 3, c. cxiv, 

2 Will. 4, c. Ixv. 

48 Geo. 3, c. Ixxxviii. 

24 Geo. 2, c xlii. 

46 Geo. 3, c. Ixvi. 

46 Geo. 3, c* cx. 

19 Geo. 3, c, xliii. 

31 Geo. 2, c, xxiv. 
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SCHEDULE <B.) Book T. 

Acta for the more easy and speedy Recovery of Small Debt# 

'Vrithin the Towns, Parishes, and Places imder written, and Schedule (B.) 
other Parishes and Places adjacmt thereto; that is to say, 


Aberfoid ... 

Afihl^*de-la-Zoucb 

Barnsley .. 

Helper. 

Blackbnra . 

Blackheath . 

Bolt<m. 

Brighton. 

Boinley . 

Bury .. 

Chesterfield. 

Creditcm. 

Ei^ Retford .. 

Ecldngton . 

Exeter. 

Gainsborgh . 

Gloasop . 

Grantham . 

Halifax . 

Hatfield . 

Hinckley . 

Hyde . 

Kingsnorton . 

Launceston.. 

Leicester . 

Loughborough...... 

Newark .. 

New Somm.. 

New Sleaford . 

Newton Abbott ... 
Nottingham. 


C 2 & 3 Viet. c. Ixxxvi. 

( 3 Viet. c. zxxiii. 

1 Viet c. XV. 

1 & 2 Viet c. xc. 

2 & 3 Viet c. xcviii. 

4 & 5 Viet. 0 . Ixvii. 

(6 & 7 Will.4, C.CXX. 

^ 1 & 2 Viet c. Ixxxix. 

3 Viet c. xviii. 

3 Viet c. X. 

4 & 5 Viet c. Ixxxiii. 

2 & 3 Viet c. ci. 

2 & 3 Viet. c. civ. 

8 & 9 Viet c. Ixxix. 

4 & 5 Viet. c. Ixxxvii. 
2 & 3 Viet. c. ciii. 

4 & 5 Viet c. Ixxiii. 

4 & 5 \^ct. c. Ixsxvi. 

2 & 3 Viet c. Ixsxviii, 
2 & 3 Viet c. Ixxxix. 

2 & 3 Viet. c. cvi. 

4 & 5 Viet, c. Ixxiv. 

7 Will. 4, c. viii. 

3 & 4 Will. 4, c . cxix. 

4 & 5 Vict. c. Ixxv. 

4 & 5 Vict, c. Ixxvi. 

[ 6 & 7 Will. 4, c. cxxiii. 
17 Will. 4, c. vii. 

7 W'ill. 4, c. ix. 

4 & 5 Vict c. Ixxix. 

4 & 5 Vict. r. Ixxxiv. 

4 & 5 Vict. o. Ixxxv. 

3 Vici. c. XXV. 

2 & 3 Vict. c. cv. 


Oakham. 

Preslbury Division of the Hundi-cd 
of Macclesfield .. 


1 Vict c. xxxvi. 
6 Will. 4, c. xiii. 
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_ HooM^gh .... 

Scheduk {B.) Rochdale. 

Botherham .. 

Saint Helen's . 

Staffordshire Potteries... 

XaTistock . 

Totnes. 

Warringtou..... 

Westminster . 

Wigan . 

Wirksworth. 


2 & 8 Viet. c. c. 

7 WiU. 4, c. Ixii. 

2 & 3 Viet. c. zc. 

2 & 3 Vict. c. Ixxzvii. 

4 & 5 Vict. c. Ixzzii. 

4 & 5 Vict. c. Izzzi. 

3 "^ct. c. Izviii. 

4 & 5 Vict. c. Ijcxx. 
2^3 Vict. c. zci. 

6 & 7 Will. 4, c. czxxvii. 
4 & 5 Vict. c. IxzTiii. 

2 & 3 Vict c. cii. 


It was proposed to establish the New Courts in a 
few dis^cts only at first, by way of experiment; but, 
upon fiirther deliberation, H was deemed moirt ex¬ 
pedient to bring the Act into operation simultaneously 
throughout the country. Accordingly, the full powers 
given by the first and second sections of the Act were 
exercised; the second section being as follows:— 

Section 3 . ^t. 2. And be it enacted, lliat it shall be lawful for Her 

CountSto the advice aforeBoid, to divide the whole or part 

be divided of any such county, including all counties of cities and counties 
into districts. cities, boronghs, towns, ports, and places, liberties and 

franchises therein contained, or thereunto adjoining, into dis¬ 
tricts, and to order that tlie County Court shall be faolden for 
the recovery of debts and demands under this Act in each of 
such districts, and from time to time to alter such districts 
as to Her Majesty, with the advice aforesaid, shall seem ft, and 
to order from time to time that the nnmbor of districts in and 

I 

for winch the Court shall be holden shall be increased until 
the whole of such conn^ shall be within the provisions of this 
Act, U3d with the advice aforesaid to alter the place of holding 
any sudi Court, or to order that the holding of any such Court 
be disGontmued, or to consolidate any two or more of such 
districts, and from time to time, with the advice aforesaid, to 
declare by what name and in what towns and places the 
County Court shall be holden in each district; and if it shall 
appear to Her Majesty that any part of any county, liberty, 
city, borough, or district may conveniently be declared within 
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the jurisdiction of the County Court of an adjoining oonnt^. Book I. 
it shall be lawful for Her Majes^, with the advice afores^d, *®*_^*”’ 
to order that soch part shall be taken to be. within the juiia- 
diction of the County Court holden fcM* the purpoeee of this 
Act for such adjoining county in and for such district as Her 
Majesty shall order, iu like manuer as if it were part ci anch 
adjoining county. 

And by section 8 it is thus provided: 

Sect. 8. And be S enacted, That any order in Council made Section S. 
for the purposes of this Act shall be published in the London Orders in 
Gazette; and notice of the intention of Her Majesty to take pabjjghe^hi’ 
into consideration the propriety of making any such order shall ti»e London 
be published in the London Gazette one calendar month at 
least before any such order shall bo made. 

^ 4. Orders in Coundl.-^ln pursuance of the powers 
thus vested in the Privy Council, the following notice 
was published in the London Gazette of Tuesday, 

March 9, 1847 :— 

At the Cowt at Osbome-IIomef the 9£A day of Maroky 1847. 

PR1S8ENT, 

The Queen’s Most Excellent Majesty in Conndl. 

Whereas there was this day read at the Board an Order Notice in 
in Council, dated the fourth day of February last, whereby it of 

was ordered, that notice should be given in the London Gazette, Tuesday, 
that after the expiration of one calendar month from the date I 647 ,relating 
of the publicati<ni of that order and notice, Her Majesty, with Courts 
the advice of her Privy Council, would take into consideration 
the propriety of making the two several orders tlierein specified, 
for the purposes of an Act passed in the last session of Par¬ 
liament, intituled “An Act for die more easy Recovery of Small 
Debts and Demands in England 

And whereas notice of the said order was given accordingly, 
and published in the London Gazette on Saturday, tlie sixth 
day of February last: 

Her Majesty, having taken the premises into coDsideraticai, 
is thereupon pleased, by and with the advice of her Privy 
Conndl, to order, and it is hereby ordered, that on the 
tliirteenth day of March in this year, the severd Courts holden 
for the recovery of small debts or demands, under the provisions 
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Book I. 

TUK COCAT0. 

Order in 
CewncU, 

SliefReld and 
Kccle^Mkll. 


Middlesex. 


Courts In 
sclicdule 


(A.) 


Bath. 


of SDj Act (ff Acte cited ia one or both of the echedoles 
aim»ed to the said Act of the last session ci Parliament, and 
marked (A.) and (B«) zespectivelj, shall be abolished, escept 
a Court hdlden for the manor of Sheffield, under an Act 
passed in the fixrty-eighth year of the reign of his late Majes^ 
King George the Third, intitnled ** An Act for regulating the 
Proceedings in the Conrts Baron of the Manors of Sheffield 
and Ecclesall, in the county of YcMrk;” and excepting also the 
Courts herunafber more particnlarly specified^ and that, on and 
after the fifteenth day of March in this year, the Coon^ Court 
of Middlesex, heretofore holden under the provisions of an Act 
passed in the twenty-third year of the reign of his late Majesty 
King George the Second, intituled *^An Act for preventing 
Delays and Expenses in the Proceedings in the County Court 
of bCddlesex, and for the more easy and speedy Recovery of 
Small Debts in the said County Court,” sh^ll be holden under 
the provisions of the said Act of the last session of Parliament, 
in the several districts into which the said county shall be 
divided, by any order to be made by Her Majesty, with the 
adnee of her Privy Council; and also that each of the several 
Conrts of Bequest or Conscience heretofore holden for the 
recovery of debts and demands in the several cities, towns, and 
places hereinafter mentioned within the provisions of sonic one 
or more of the Acts cited in the schedule annexed to the said 
Act of the last session of Parliament, and marked (A.), shall 
be holden as a County Court on and after the said fifteenth day 
of March, in tlic city or town hereinafter mentioned to be 
respectively appointed or substituted, instead of tho aty or 
cities, town or towns, place or places in which such Court was or 
might have been holden under the provisions of any of the said 
Acts; that is to say, 

A Court heretofore holden at Bath, under an Act passed in the 
forty-fifth year of the rrign of His late Majesty King George ths 
Third, intituled ** An Act for the more speedy and easy Recovery 
of Small Debts in the City of Bath and the Liberties thereof, 
and in the several Parishes and Places therein mentioned, in the 
County of Somerset,” shall be holden as a Counfy Court in 
the city of Bath: 


Bristol. 


Two Courts heretofore holden at Bristol ; that is to say, one 
Court holden under an Act passed in the fifty-sixth year of the 
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mgn of his late Majesty King George the Third, intituled **An Boos I. 
Act for the more speedy and easy Becovery of Smidl Debts in cou axa 
the City and County of the City of Bristol and the Liberties 
thereof, and In the several Parishes and Places therein mea> 
tioned, in the Counties of Gloacester and Scnnerset;"* and 
another Court hdd^ under on Act passed in the first year of 
the reign of Her Majesty, intitoiod “An Act for granting more 
efiectual Powers for the Begulation of the Court of Conscience 
within the City Bristol,'* shall be consolidated and holden as 
a County Court in the dty of. Bristol: 

A Court, other than the Court of Passage, heretofore holden Liverpool, 
for the recovery of small debts in Liverpool, under an Act 
passed in the seventh year of the reign of His late Majesty King 
William the Fourth, intituled “ An Act to amend and render 
more effectual an Act passed in the Fourth and Fifth Year of 
the Beign of His present Majesty, intituled *An Act for 
amending tlie Proceedings and Practice of the Court of Passage 
of the Borough of Liverpool, in the County Palatine of 
Lancaster,’ mid to repeal an Act passed in the twenty^fifth year 
of the reign of His late Majesty King George the Second, 
intituled * An Act for the more easy «id speedy Becovery of 
Small Debts in the Town and Fort of Liverpool and Liberties 
thereof, in the County Palatine of Lancaster,’ and to give 
further Power for the Becovery of Small Debts within the 
Borough of Liverpool,’’ shall be holden as a County Court in 
the town of Liverpool: 

And that the district to be assigned to each of the said 
Courts, when so holden as a County Court, shall be the district 
which by any order to be made by Her Majesty, witii the advice 
of her Privy Council, shall be specified as the district of the 
County Court holden in each of tiie said cities and towns 
respectively. Wm. L. BATurnsT. 


At the Court at O^wme ffouee, the 9th day March, 1847. 

rRKSENT, 

The Quebk's Most Excgllekt Ma.tE8Tt in Council. Notice in 
Whereas there was this day read at the Board an Order in ^ette of 
Council, dated the^onrlh day of February last, whereby it was Tnesday, 
ordered, that notice should be given in the London Gazette, is 47 , Lpl 
that aftei* the expiration of one calendar month from the date 
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of the pubUcatioh of that order and notice^ Her Majesty, with 
* the advice of her Privy Council, would hike into considei'ation 
the propriety of making the two several orders therein specified, 
for the purposes of ui Act passed in the last session of parlia- 
xnent,.inUtiiled ** An Act for the more easy Recovery of Small 
Debts and Demands in England:” 

And whereas notice of the said order was ^ven accordingly, 
and poblished in the londcn Gazette on Saturday, the sisib 
day of Febroaiy last: 

Her-Majesty, having taken the premises into consideration, 
is thereupon pleased, by and with the advice of her Privy 
Council, to order, and it is hereby ordered, that, on the fifteenth 
day of ^rlarch in riiis year, the said Act of the last session of 
Parliament shall be put in force in every county .tliroughout 
England and Wales ; and that the whole of the said counties, 
including all counties of cities and counties of towns, cities, 
boroughs, towns, ports, and places, liberties and franchises 
therein contained or thcreonto adjoining, except the city of 
Loudon, and excepting also the Superintendent Begistrar’s 
district of Ecclesall fiicrlow and Sheffield, and so much of tiie 
Superintendent Eegistrar’s district of Wortley as is not herein- 
after specified as part of the district of the County Court of 
Yorkshire, holden at Barnsley, shall be divided into tlie several 
districts hereinafter specified; and that the County Court of 
each of the smd counties shall he boldcn for the recovery of 
debts and demands under the said Act, in each of the districts 
into which such county shall be so divided, in the several cities 
and towns hereinafter specified as Coiut towns, or towns in 
which Courts are to be holdeu in each county, in conjunction 
with the said districts respectively, except in the districts here¬ 
inafter called Metropolitan Districts, in each of which the 
Court shall be holden in some convenient place witliin such 
district; and in each d^trict, except in the said Metropolis 
tan Districtel, the said Court shall be holden by the name of 
“ The County Court of , liolden at inserting in the 
first blank space the name of the county, end in the second the 
name of the town in which the Court is to be holden; and in 
the said Metropeditan Districts, the said Court shall be holden 
by the name of “ The County Court of inserting in 
the first blank space the name herrinafter given to - the Court, 



THE COUNTY COURTS 


13 


and in the secondihe name of Uie county in which tlie Court Uook i. 

- , -, THE COCRTO. 

IS to be iioJden. ^ _ 

And that in the dcacriptiwi of tlie said several Court distiicts 
hereunto annexed, unless where specific mention is made of nacesnnineJ 
particular parishes, chapelries, townships, Uthings, hamlets, or to mean 
precincts, the several places named are to be taken to mean and 
imply the geveral Superintendent Registrar’s districts, bearing 
the like names respectively, which have been constituted pur* 
suant to an Act passed in the seventh year of the reign of his 
late Majesty King William the Fourth, intituled “ An Act foi- 
registering Births, Deaths, and Maniages in England,” or 
pursuant to any Act passed for the amendment thereof, as the 
same were severally constituted on the nineteenth day of Decern* 
her last past; save'only, that all parts of parislies and chapelries, 
townships, tithings, and hamlets, which are detached from the 
ra^ body of the parishes and chapelries, townships, tithings, places >haU 
and liamlcts to which such detached parts severally belong, and 
also all places (if any), parochial or extra-parochial, not 
included in tlie said descriptions (except those hereinbefore 
excepted), shall be taken to be within the district of that Court- 
within the precincts and outer boundary of which they severally 
fie, or by which they are severally surrounded, or with which 
they have the greatest common boundary, if not wholly sur¬ 
rounded by any one Court district; and that each of the said * , 

Court districts shall be deemed to include also all rivers, creeks, district sli»ll 
harbours, and waters included within the outer boundary thereof, 
or thereunto adjoining, which are within the body of any county 
in England or Wales; and that where the districts of any two „ , . 

Courts shall be divided by a river, the boundary line between vf tUsirici- 


the two districts shall be the mid-channel of such river; and 
that every place included within the outer boundary of the 
Court districts so specified and described shall be taken to be 
within the jurisdiction of the County Court holden for the 
purposes of the said Act for tl^e county in which the city, town, 
or place is situated where the Court is ordered to be holden, or 
where such city, town, or place may be situated in two or more 
counties, then of the Comity Court holden for that county under 
which such dty, town, or place is mentioned in (he description 
of the sold several Court districts hereunto annexed, in like 
manner as if it were part of such county. 


c 
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Booe I. And that the description of the said several Conrt districts, 

- and the names of the cities, towns, and jJaccs where the Courts 

rturtla?” ^ severally holden therdn, are as follows ; the first 

column contfuning the names of the court towns (except in the 
said Metropolitan Districts), and in the said Metropolitan 
Districts the nam^ given to the said Courts respectively ; and 
the second column containing in every case the description of 
the districts for which the Courts are to be holden therein; 
that is to 8Ay,-~[r^e list vfill appear in the Appenda."] 


It will be observed, on reference to these Orders in 
Council, which we have reprinted because some im* 
portant questions turn upon them, that the Courts 
named in schedules (A.) and (B.) are ordered to he 
abolished on the thirteenth of March, and the Act 
establishing the new Courts is not ordered to he put 
in force until the fifteenth day of {dai^h, leaving an 
interval of two days between the abolition of the old 
Courts and the formation of the ne^v ones. Some 
questions have arisen upon this, as affecting the right 
to sue in the Superior Courts, and as to the appoint- 
ments of some of the officers. The latter will he 
noticed in the chapter relating to the officers. The 
former will he considered presently. 


^eifion i. 


Presetving 
tho juriH- 
dictioii of 
County 


■ 5 . Suits pending in the Courts abolished .—It was 
necessary to make provision for suits pending in the 
Courts thus abolished. For that purpose it was 
enacted by 

Sect. 4. That for all purpcscs, except those which shall be 
within the jurisdiction of the Courts hdden under this Act, the 
Connfy €011143 shah be hold^ as if this Act had not been 
passed; and all proceedings commenced in the County Conrt of 
any county before the time when any Court shall be holden 
under this Act in such county may be continued, executed, and 
enforced against all persons liable thereunto, in the same manner 
if they had been commenced under the authority of this Act. 


pi'oceedingsi It is singular that no question has yet s^sen upon 
construction of this section, the mewing of which 
Courts!^" ^ it is veiy difficult to ascertain. What is to be done 
with suits that were pending in the County Courts at 
the time when the new Courts commweed their 
sittings? .This section says that the^ “may be con¬ 
tinued, executed, and exuorced against all persons 
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liable thereunto^ in the same manner as if they had 
been commenced under the authorily of this Act/’ 
Does this me^Ji that they may be continued, &c.” in 
the Court in which they were commenced, and accord¬ 
ing to its forms; or that they may be continued in 
the new Court, according to the forms and with the 
powers of the new Court ? Or are the words in the 
same manner*’ to be used as meaning that such suits 
may be continued in the old Courts, ** as if** they had 
been oominenoed under the authority of the new 
Act? 

Nor is the difficulty merely a speculative one. It is 
likely to occur in practice. Suppose a plaintiff to 
have joined issue in a suit in the old County Court, 
and that in the interval before trial the new Court had 
been established. What is he to do ? Can he try in 
the old Court, and issue execution thence ? If not, 
but he is to msort to the new Court, how is it to de^ 
with the pleadings, how try, how issue execution ? 
Above all, how are the costs to be taxed—by what 
scale, or under what authority ? Is the attorney to be 
entitled to his regular fees in the old Courts, or only 
to the restricted fees in the new one; and, if the latter, 
are the costs of the previous proceedings to fall upon 
the client ? 

To us the construction appears to be, that pending 
suits are to be continued in the new Courts ** in the 
same manner as if they had been commenced under 
the authority of this Actthat is to say, accordir^ 
to the forms of the new Courts. But how a case in 
which, for instance, there has been a declaration, a 
plea, and a venire, to a jury of twelve, is to be con- 
tinned (i. e. from the point at which it stood in the old 
Court) in a Court which has no pleadings, and a jury 
of live only, and udthout the forn^ity of a fresh plmnt, 
is a difficulty of which we cannot suggest the solution. 
Perhaps the most prudent course be to evade it, 
by issuing a new plaint, and taking the proceedings 
afresh in the new Court. But this may not always be 
practicable; for, in the first place, the pendi^ suit may 
be necessary to exclude the Statute of Limitations; 
and, secondly, it may be a serious question whether, 
by a fVesh plaint, the plaintiff does not expose himself 
to a nonsuit in the pending action; and, certainly, he 
could not in the second suit recover the costs of the 
first. 


Book I. 

THK COOKT0. 

Pfocfedinff* 
pending in 
the Vountjf 
Cotirte. 
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6 . Repeal of Jurisdiction qf the Local Courts de~ 
scribed tn the Schedules .—Section 6 repeals all Acts of 
Parliament that gave jurisdiction to the^ Local Courts 
established by statute, and set forth in the foregoing 
schedules, and especially so much of the 8 & 9 Vict- 
c. 127 (the Small Debts Act) as gave jurisdiction to 
Commissioners of Bankrupt, and to other Courts 
over judgments obtained therein. It runs thus; 

Sect 6. And be it enacted, that as Roon as a Coart shall have 
been established in any district nndor this Act, and also at the 
time mentioned in any sacli order which shall have been made as 
aforesaid for holding any of the Courts mentioned in either of 
the s(tid schedules as a County Court under this Act, the several 
provisions and enactments of the iuid Acts of Parliament of the 
eighth and of the ninth year of the reign of Her Majesty, and 
of every other Act of Parliament heretofore passed, so far as 
the same respectively relate to or affect the jnrisdiction and 
practice of the Court so established or ordered to be holdeii as 
a County Court, or give jurisdiction to any Court, or to any 
Ooinmissitmer of the Court of Bankruptcy, with respect to 
judgments or orders obtained in tho Court so established or 
ordered to be holden as a County Court, shall bo repealed. 

7. Repeal of the Small Debts Act, as it affects the 
County Courts .—It is necessary to explain that, by the 
statute alluded to (viz. 8 & 9 Viet. c. 127), power is 
given to the Commissioners of Danknipts, and to the 
judges of any Court of Record within whose jmisdic- 
tion a defendant may be residing, Against whom a 
judgment has been ontained in any Court for a sum 
not exceeding 2i)l. and which is unsatisfied, to summon 
the said defendant before him, and examine him 
touching his estate and effects, and to order payment 
by instalment or otherwise, and to commit for forty 
days for disobedience to such order. The effect of 
this section is, therefore, to re])ea1 the jurisdiction 
thereby given to other Courts over any judgment 
obtained in the County Courts. 

The Small Debts Act is consequently not now 
ap])licable to any judgment obtained in the County 
Courts. But precisely similar powers are by a $ubse> 
quent section given to the County Courts in respect of 
their own judgments. 



THE COUNTY COURTS. 


17 


8 . As to proceedings pending in the Local Courts 
named in the Schedules ,—As section 4 provides for the 
continuance of suits already commenced in the County Proceedings 
Courts, so does section 7 provide for the continuance theCnatSin 
of proceedings already commenced in any of the schednies 
Lo(^ Courts named in the schedules. The language (**•) 
of the two sections is almost the same, and the 

same difficulties as have been already described in 
commenting upon the section relating to the County 
Courts arise also in the construction of this section, 
and therefore it is unnecessary to repeat them. The 
section is as follows: 

Sect 7. Provided always, and be it enacted, that all pro> Section 1. 
coedings in execution of the said Acts or any of them, com- prooe^ngs 
inenced before the passing of this Act, or before the days under former 
severally appeanted for the alteration of the constitution of the laiid. 
said Courts, shall be as valid to ail intents and purposes as if 
this Act bad not been passed, or as if the said Courts had 
not been altered, and may be continued, executed, and enforced 
against all persons liable thereto iu the same manner as it 
they had been commenced under the authority of this Act. 

9 . Cases as to establishment of the Courts ,—Upon 
sections 4, 5, and 6, some questions have arisen^which, 
having been brought before the Superior Courts, were 
there decided. 

In the first case, that of Sansom v. Price (1 Cox & safnam 
Macrae,40),anactionhad,onNovember 16,1846,been 
brought in the Court of Exchequer, for a debt within ’ 

the jurisdiction of the Middlesex Court of Requests. 

It was tried on the 14th of October, 1847« and the 
defendant applied to enter a suggestion to deprive the 
plaintiff of costs. It was contended by Lttsh, for the 
defendant, that the effect of sections 5, 6, and 7j of 
the County Courts Act was to jepeal all former Acts, 
so far as tney relate ** to the establishment, or juris* 
diction, or practice of” the Courts named in the 
schedules, of which the Middlesex Court of Requests 
was one; that being so repealed it was as if they had 
never existed, and certainly the Middlesex Couit was 
not in existence at the time of the trial of the action. 

But the Court held that the Requests Act, under 
which the Court of Requests was established, was still 
in existence for the purpose sought. It was only 

c 3 
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repealed in a qualified way by the County Courts 
Act. 

In the next case, that of Parker v. CroacA (1 Cox 
& Macrae, 42), thfc question raised was as to the 
precise period at which the County Courts were to be 
token to have been formed, so as to bring a party 
suing in the Superior Court, in an action which might 
have been tried in the County Court, within the pro¬ 
visions of the 129th section, which deprives the plain¬ 
tiff of the costs in any action “for which a plaint 
might have been entered under this Act,” It ap¬ 
peared fW)m the affidavits, that, although the Order in 
Council directed the new Couiis to be established on 
the 15th of March, the County Court in question was 
not in fact formed for some weeks afterwards, llie 
writ had been issued on the 25th of Marche being 
after the time appointed by the Order in Council, but 
before the day when the Court was’ actually formed. 
And Platt, B. held, that inasmuch as there was in 
fact no County Court in existence at which the jilain- 
tiff might have entered a plaint “ under this Act,” he 
did not come within the provisions of the 129th 
section, and the rule was accordingly discharged. * 

llie same point arose and was decided in the same 
manner in the same Court (the Exchequer), in the 
case of Harris v. Lawrence (1 Cox & Macrae, 43). 
As the question was very well argued in this case, 
it may be desirable to give it entire. 

Chamockf for defendant, had obtained a rule requiring plain¬ 
tiff to show cause “ why on payment of 5?., tlie amount of the 
verdict recovered in this case, all further preccedings should not 
be stayed; or why the judgment should not be cuteied up for 
the said sum of 5/. only, without costs; or why tlie plaintiff 
should not bring the posiea into Court and flc the jilea roll, so 
that the defendant might enter a suggestion tliereun to deprive 
the plaintiff of c<»ts, pursuant to the statute 9 & 10 Viet. c. 95, 
B. 129, for the more easy recovery of small debts and demands 
in England.'* The action had been brought for a sum of 44/. 
for not repairing a house; and only 51. had been recovered. It 
had been commenced after the passing of the statute 9 & 10 
Viet. c. 95, but before the County Court had been establislied 
by the Order in Council. The house wa.s situate and both 
plaintiff and defendant dwelt within the district of the County 
Court of Middlesex. 
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CiHiUjd&rf Q. C., now showed oanse.—This application is Book J. 
founded upon the language of the I29th section cf the County cop bts, 
Courts Act, “ if any action shall be commenced after tlie passing 
of this Act in any of Her Majesty's Superior Courta of Record, (i cox & 
for any cause other tlian those lastly hereiu^bofore specified*’ 

(alluding to certain actions in which a concorrent jurisdic- 
tiob is given with the Superior Courts), ** for which a plaint 
might have been entered in any Court holden under this Act, and 
a verdict shall be found fur the plaintiff for a sum less than 
20/., if the said action is founded on contract, or less than 51. 
if it be founded on tort, the said plaintiff shall have judgment to 
recover such sum rnily, and no costs; and if a verdict shall not 
bo found for tlie plaintiff, the defendant shall bo entitled to Ids 
costs as betwe<m attorney and client, unless in cither cose the 
judge who shall try the cause shall certify on the back of the 
record that the action wiis fit to be brought in such Superior 
Court’' The language of the first part of the section mtn»t be 
read in connection with the after part, which qualifies the expres¬ 
sion “ e^ter thepaxaing of iihis Act^ by the words for which 
a plaint iahjht have 6ee» entered.” Inasmuch as there was no 
County Couii; existing, this was not an action for which a plaint 
might have been entered. 

Charnoch, in support of the rule.—^It is impossible for words 
to express more cleiirly the intent The plaintiff is to be de¬ 
prived of costs in an action brought in the .Superior Court if 
“ commenced after tiie passing of this Act," if within the jurisdic¬ 
tion of the County Court Acta of Parliament take effect from 
aitbc day of the royal assent given, unless otherwise expressed. 

(33 Geo. 3, c. 13.) There was no necessity for bringing this 
action. The plaintiff might have waited. 

By the Court. — There can be no doubt as to the proper 
construction of the 129th section. The words “ after the pass¬ 
ing of this Act," are qualified by the subsequent words “ for 
which a plaint might have been entered in any Court holden 
under tliis Act." When this action was commenced there was 
not ia existence “ a Court holden under Uus Act" in which a 
plaint might have been entered .—Rule discharged leilh costs, 

10. Where the Courts tpre to be held .—^The places at 
which the Courts are to be held are appointed by 
section 2, already cited, which empowers the Privy 
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r<*ok I. Council to divide counties into districts, &c. ** and to 
THE cou ETi. County Court shall be holden for the 

w^re to ie recovery of debts and demands luider this Act in each 
jioitien. districts,” and to alter such districts, &c, and 

“ to alter the place of holding any such Court, or to 
order that the holding of any such Court be discon¬ 
tinued, or to consolidate any two or more of such 
districts, and from time to time, with the advice 
aforesaid, to declare by what name, and in what towns 
and places, the County Courts shall be holden in each 
distnct.” By section 6 the Privy Council are em¬ 
powered to oraer the Local Courts named in schedules 
(A.) and (B.) to be held as County Courts, and to 
alter the place for holding any such Court. And 
section 56 directs the times for their being holden. 


11. Court-houses to be ^ovide4* —^Then, for the 
purpose of supplying the Court with the necessary 
conveniences lor the conducting of its business, a 
series of sections provide for the hire, erection, and 
htting-up of court-houses, offices for the clerks, and 
prisons. To this end, powers are given for the pur¬ 
chase of land, for the borrowing of money upon the 
credit of the fee-fund, and the raising of a fee-fund. 
The property of the Courts is vested in the treasurer, 
but the clerics are to have the care of them, and to 
appoint and dismiss the servants requisite to keep 
them in order. These sections, though long, are a 
necessary portion of this treatise, and as no question 
has yet been raised upon them, we give them without 
commentary. 


•Section 48, 


Treasui'erd, 
with ap- 
pi'ovol of 
Secretary of 
State, to pro¬ 
vide coiirt- 
liourica, 
ofliceK, Ac. 


Sect. 48. And be it enacted, that the treasurer of any Court 
holden under this Act for which a comt-honse and ofBcea, with 
necessary appurtenances, shall not have been already provided, or 
where such court-house and offices are inconvenient or insufficient, 
shall, as soon as conveniently may be, with the approval of one of 
Her Majesty’s principal Secretaries of State, build, purchase, liire, 
or otherwise provide messuages and lands, with all necessary 
lappnrtenances, fit for holding the Court therein, and for the 
offices necessary for carrying on tlie business of the said Court, 
or, instead of providing separate buildings, may, witli the like 
approval, contract with any person, being the owner of or having 
the.control and management of any county or town hall or 
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other bnildingy for the use and occapation thereof, or of so moch 
thereof as may be needed for the purposes of this Act, and sab> 
Ject to such annual rent, and to such conditions as to the 
repairs, alterations, or improvements of such hall or building, 
as may be agreed upon; and all lands, messuages, and other 
real and personal estates and effects bel<mgmg to the Court 
shall vest in the treasurer for tiio time being, and in his succes¬ 
sors in that office, in trust f^r tho purposes of this Act. 

Sect. 49. And be it enacted, that it shall be lawful for any 
Court liolden under this Act, mth the approval of one Her 
Majest/s principal Secretaries of State, to nso as a prison for the 
purposes of this Act any prison now belonging to any Court 
holdoQ under any of the Acts cited in the said schedules (A.) 
and (B.), in all cues whore It shall appear to the said Secretary 
of State that the common gaol or house of correction of the county, 
district, or place in which the Court is established is inconveniently 
situated, dr is not applicable for tbe use of the said Courts; and 
whenever any such prison shall be so allowed to be used it shall 
be deemed one of the common gaols of the county for which it 
shall be used, as if it had been provided, after presentment of 
tho insufficiency of one common gaol for snch county, under the 
provisions of an Act passeid in the sixth year of the reign of Her 
Majesty, intituled “An Act to amend the Laws concerning 
Prisons,” or where snch prison shall be situated within a 
borough having a separate Court of Sessions of the Peace, it 
shall be deemed a house of correction for such bordugh. 

Sect. 50. And be it declared and enacted, that tbe pro- 
^visions of the Lands Clauses Consolidation Act, 1845, shall 
apply to the purcliase of lands by tho treasurer of any such 
Court for the purposes of this Act, except so much thereof 
as relates to the porchoso and taking of lands otherwise than 
by agreement; and in construing the said Act the treasurer 
acting with the approval of one of Her Majesty's priucipiil 
Secretaries of State shall be deemed the preunoter of the under- 
tukiug for which such lands are required. 

Sect. 51. And be it enacted, that for the purpose of defraying 
the expenses of building, purchasing, or providing any messuages 
and lands for the purposes aforesaid, it shall be lawful for the said 
treasurer to borrow and take up at interest so much money as he 
shall find to be necessary, the amount thereof, and tbe rate of 
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Siection 49. 


Where cr»m- 
mon gaols 
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5 <!k 6 Met. 
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Section .50. 
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Hook 1. 

TUB COOBT9. 

PronUiofi 
and care of 
CuHrf-houM*, 


•Section 92. 

A ^ueiul 
fiiu'l tu be 
rHt!>ed for 
paying off 
money 
borrowed. 


interest in each case, being first allowed bythe said Commissioners 

Her Majesty’s Treasury; and the treasurer may enter into and 
execute such securities as may be required, and the securities 
60 entered into shall be binding on him and his successors in 
the office of treasurer for securing r^iayment of the moneys 
bewrowed, with interest for the same, out of tiie general iund 
hereinafter mentioned, and shall enter in a book belonging to the 
Court, to be kept by him for that^ purpose, the names of the 
several persons by whom any money shall be advanced for the 
purpose aforesaid, in the order in which the same shall he 
advanced, and the moneys so borrowed shall be paid off in the 
same order. 

Sect. 52. And be it enacted, that for raising a fund for 
proriding a court-house anu offices, and for pa^g off any 
moneys which may be borrowed as aforesaid, and the interest 
due in respect thereof, the clerk of' every Court holden 
under the authority of this Act, in which and while it 
shall be necessary to raise such fund, shall demand and 
receive from the plaintiff in any suit brought in that Court 
the sum of sixpence when the debt or damage claimed shall 
exceed twenty shilling and shall not exceed forty shilHugs, and 
for every claim exceeding forty shillings one twentieth part 
thereof, neglecdng any sum less than sixpence in estimating 
such twentieth part, or such other sum in either case, not 
exceeding the rates herein-before mentioned, as one of Her 
Majesty's principal Secretaries of State, with the consent of the 
Commissioners of Her Majesty’s Treasury, from time to time 
shall order, which sum, if not prid in the first instance by tlie* 
plaintiff uiion suit brought in the Court, may be deducted from 
the sum recovered for the plaintiff^ and shall be considered os 
costs in the cause; and the clerk of the Court shall keep an 
account of all moneys so paid to him, and shall pay over the 
amount from time to rime to the treasurer of the Court, and 
the amount thereof shall accumulate, to form a fund to be 
called “ The General Fund of the County Court of at 
and shall be appHel in the first place toward pajing the interest 
of the several sums so borrowed, and in the second place toward 
^ying the rent and other expenses necessarily incurred in hold¬ 
ing the Court, and in the third place toward paying off the 
several piincipal sums borrowed, in riie order in which they 
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were borrowed, and in tbe fonrtb piacc toward defraying the J^ook r. 

other expenses herein , chaiged on tbe siud general fund, in_ 

such manner as the judge, with the apifroval of one of Her 
Majesty’s principal Secretaries of State, shall direct; and tlie Court-hounet, 
surplus whidi fdiall from time to time accumulate, after pro¬ 
viding for all the ssdd expenses, shall be paid over to the credit 
of tbe consolidated fond of the United Kingdom of Great Britain 
and Ireland ; subject, nevertheless, to any charge which may 
arise from any Biture deficiency of the same fund. 

Sect. 53. And be it enacted, that, as soon as a Court shall ,%r<tir.n :>?>. 

have been established in any district under this Act, all 

messuages, lands, and tenement^, and all real estates and Courts in 

effects, vested in or belonging to tbe commissioners, clerks, (li.) 

treasurers, tru»tees, or other officers of any of tbe Courts 

' treasurer 

mentioned in the said schedules (A.) and (B.), which were of the County 
bolden in trust for the purposes of such Court shall vest 
in or belong to the treasurer of tlie County Court for the 
time being, and his successors in the said office, in tiust for 
the purposes of this Act, for the like estate and interest, and 
subject to all the covenants, conditioDS, and agreements on which 
the same were respectively holdcn; and the said commissioners, 
clerks, treasurers, trustees, and other officers, their heirs, execu¬ 
ting, and administrators, shall be freed and discharged from 
all snch covenants, conditions, and agreements, and fiom the 
consequences of their being unable to fuldl any covenants or 
agreements into which any of them may have lawfully entered in 
execution of the provisions of any of the said Acts, on or before 
the repeal of such Act, witli respect to their estate or interest in 
such mesauoges, lands, tenements, real and phonal estates and 
effects, in consequence of the vesting tliereof in the said treasurer; 
and all moneys and securities for money, and other property and 
effects of any kind whatsoever, in the bands of the commissioners, 
clerks, treasurers, trustees, or other officers of ary such Court, 
shall be paid, transferred, and delivered to riie stud treasurer, or 
to such person as he shall appoint to receive the same, and shall 
be applied in discharging all claims and denumda to which the 
same were liable in the hands of such commisstuueiu, clerks, 
treasurers, trustees, or other officers, and the residue tlieivof shall 
be applied to the same purposes to which the general fund is 
applicable. 
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Sect. 54. And be it enacted, that it aball be lawful for the 
treasurer of the County Court, with the approval of the Commie- 
sioners of Her Majesty’s Treasury, and upon the certificate of the 
expediency thereof under tlie hand cS the Judge, to sell and dis¬ 
pose of all messuages, lands, and tenements which may be vested 
in him under the provisituis oS this Act which shall not be neMed 
for tbeptuposes of tliis Act, or which the treasurers shall think 
oiight to be sold, for the purpose of better enabling him to dis¬ 
charge any just debts on account of any Court of which the 
cemstitution shall be ^ered nuder this Act, or to provide other 
and more convenient buildings for holding a Comity Court; and 
the proceeds of all such sales, and also all moneys and securities 
for money wliich shall bepaid, transferred, or delivered to liim on 
account of any such Court as aforesaid, shall bo applied towards 
discharging such debts ; and in every case in which at the time 
of the alteration of the constitution of the Court there shall be 
any just debts owing on account of any such Court, or any 
salaries or annuities legally or equitably chargeable upon or 
payable out of the fees of such Court, or out of any fund to which 
such fees are payable, <ncr and above what may be discliargcd 
by the moneys ai d efiect.s so jaid, transferred, or delivered to 
the treasurer ou account of such Court, and over and above the 
proceeds of the sale of any such messuages, lands, and Tenements, 
In case the same nr any part thereof shall be sold, such debts, 
salaries, and annuities shall be ti'eated n? if. they were debts 
which had bt^eii incun-ed for the purpose of providing a court¬ 
house for liolding the County Court for the district in whicli the 
place is included where such Court was holden, and shall be 
liquidated out of the general fund herein>l>cforc mentioned, if the 
same shall be snfiicient for that purpose, and any deficiency 
therein shall be paid out of the consolidated fimd of the United 
Kingdom of Great Britain and Ireland. 

Sect. 55. And be it enacted, that the clerk of every Court sUall 
have riie careof the court-house and offices of the Court.and shall 
appoint and have power to dismiss the necessary servants for 
taking chaige of such court-house and ofiices, at such Malarics as 
shall be from time to time antbori'/ed by the judge, with the con¬ 
sent of the Commissioners of Her Majesty’s Treasury; and the 
clerk of the Court under the direi tion of the said coinmibsioners, 
and subject to such regulations as they may re<iuire to^T 
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enforced, shall make all necessary contracts or otben^'i8efrovide 
for repairing and furnishing,"and for cleudng, lighting, and warm¬ 
ing, the said court-house and oi&ces, and for supplying the smd 
court and offices with law and office-books and stationery, and 
for defraying all other necessary expenses not otherwise pro¬ 
vided for incident to the holding of the said Court, and the 
charge of the court-honse and offices, and expenses thereby 
incurred, shall be paid out of the general iund of the Court: 
j)royIded always, tliat the treasurer or clerk of any Court, ot 
tiie partner of any such treasurer or clerk, or any person in the 
ser^'ioe or employment of any such treasurer or clerk, shall not 
be directly or indirectly concerned or interested in any such 
contract, or in supplying any articles for the use of the said 
couils and offices; provided also, that no payment for any sucli 
charge shall be allowed in the dork's acc-ounts until allowed 
under the hand of the Judge. 


Book 1. 
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iV’orMMW and 
core of 

rfv. 

Stetion 5^. 


12. fVAen fo he keM .—The times for holding the 
County Courts are thus provided for by the 56th 
section of the statute: 


Sect. 5G. And be it enacted, that the Judge of each district n&nwn f)G. 


.shall attend and hold the County Court at each place where Her 
Majesty shall have ordered tliat the County Court shall be holden 
within his district at such times as he shall appoint for that pnr- Her Maje»l> 


I)Ose, so that a Court, shall be holden in every such place once at direct 
least in every calendar month, or such other interval as one of Her 


Majesty’s principal Secretaries of State shall in each case order; 

.and notice of the days on wliich the Court will be holden shall Notioob for 

be put up in some conspicuous phwe in the court-house and in 

the office of the clerk of the Court, and no other notice tlun'eof pnt up iu a 

shall be needed; and whenever any day so appointed for holding 

the Court shall be' altered, notice of sucli intended alteration, 

and of the time when it will take effect, shall be put up in some 

r'nnspicnous place in the court-house and in the clerk’s <^oe. 


It appears, therefore, that a Court must be holden 
for each district once at least in every calendar 
montli. 


13. Notice fo begiven .—Notice of the days of hold- 
l^ng 18 to be posted on some conspicuous place in the 
court-house and in the office of the clerk of the Court. 
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Book I. If day appointed for holdinpf any Court be 
THE jjtered, notice of such alteration is to be posted in like 

Xotires of the manner. 

Count. JiJq other notice is to be «ecess(zrw—that is, to 
the legality of the Court; but the IVeasury has 
' sanctioned the cost of advertising the Courts m the 
local newspapers, and it appears from a correspon¬ 
dence with Mr. Fillitbb (see-1 C. C. Chron. p. 68) 
that it will not object to the expense of publishing the 
notices of the Courts in the Countv Courts 
Chronicle also, as a central medium to which 
persons at a distance, having business in the Courts, 
especially the members of the profession, to whom the 
notices required by the statute are not accessible, may 
be enabled to refer. 

It is a question whether due notice of the holding 
of a Court be essential to its legal constitution. A 
Court of Common Law is illegally held on any other 
day than that directed by the statute, patent, or 
prescription by which it is constituted or regulated, 
and all its acts done at such an irregular sitting ore 
void. (6 Vin. Abr. 493.) By analogy, therefore, we 
are inclined to consider that a County Court held 
without strict observance of all the requisitions of the 
statute would be illegal and void; although Mr. 
Moseley, in bis treatise (p. 17)> thinks otherwise, 
and is of opinion that the pronsions of this statute are 
directory merely, and not a condition for the due 
holding of the Court. Care, however, should be 
taken by the officers that the question shall not arise, 
by strict attention to the regular posting of the 
notices. 

And upon this some difficulties present themselves. 
The statute does not state how many days* notice is to 
be given. But this omission will not sanction any 
brevity of notice. In the absence of a specified period, 
a reasonable notice will be required; and the word 
reasonable has no definite interpretation in respect of 
time: it is construed according to the circumstances 
of the particular case, the objects of the notice, and 
the persons to whom it is addressed. In the present 
case, the longest practicable notice should be given. 
Probably less than a weeV would not be deemed 
reasonable. The Judge would act prudently, perhaps, 
to appoint his Courts a month in advance, and theA 
Clerk should post the notice immediately on the^ 
appointment. 
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And this would app^ to have been the intention 
of the Legislature; for it is remarkable that the notice 
is to be put up, not on the court, but in it. Now, 
inasmuch as a court-house would be closed at all other 
times than when the Court is aotuallj sitting', the 
posting of the notice in the court is a practical 
absurmty, unless it was intended that the succeeding 
Court should be appointed and nolice of it put up at 
least as far back as the morning of the court-day next 
before the Court so announced. We direct attention 
to this remarkable language of the statute, because 
many clerks, hastily reading the section, have mistaken 
the word in for on, and, following the usual practice, 
have posted the notice on the door or outside wall of 
the court. Probably, looking to the purpose of the 
notice, it would be the better course to post it both 
within and without:—within, to comply with the 
words, and without, to accomplish the object, of the 
statute. 

The form of notice usably adopted is the following; 

County Court of 

Notice is hereby given, that in pursuance of tlie statute 
10 Viet. c. 95, intituled “An Act for the inort? easy Kecovery 
of Small Debts and Demands in England:” esquire, the 
Judge appointed fur the County Court of at will hold a 

Court for the transaction of business on the day of 

at the hour of in the forenoon, at the court>Uonsc in the said 

county of and within the district of the said Court. 

Dated tills day of in tlie year one thousand eight 
iiundred and forty- 

Clerk of the said Court. 

The third section enacts, that the County Courts 
may be holden simultaneously in all or any of such 
districts *. e. the districts appointed by the Privy 
Council. 

14. The Style of the Courts .—^This is provided for 
by section 2, which enacts, that “ it shall be lawful for 
the Queen, by the advice of her Privy Council, to de¬ 
clare by what name, and in what towns aud places the 
County Court shall be holden in each district.” 

A style or title and seal belongs by the common law 
to eve^ Court, and that style be used in, and that 
seal amxed to, every act of such Court; and process 

D 2 
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under the wronjf style is void, and the officer 

_ * executing it a trespasser. {Garratt v. MorUy, 1 Gale 

Sfi/Uo/the & D. 275 .) 

Couru. ' 

15. The Seal of the Court .—Every County Court is 
to have a seal, and with it all processes issuing out of 
the Court are to be sealed or stamped. This is pro> 
vided by the 57th section, which also maJces the 
forgeiy of such seal a felony. It is as follows: 


Section 57. 

Process of 
the Court to 
be under 
Ileal. 


Sect. 57. And be it enacted, tbatfor every Court holdcn under 
tliis Act there Uiall be made a seal of the Court, and all sum- 
monser. and otlier process issuing out of the said Court shall be 
sealed or stamped with the seal of the Court; and every person 
who shall forge the seal or eny process of the Court, or who shall 
serve or enforce any such forged process, knowing the same to be 
forged, or deliver or cause to be delivered to any person any paper 
falsely purporting to be a c<ipy of any summons or other pro¬ 
cess of the said Court, knowing the same to be false, or who 
shall act or profess to act under any false colour or protence of 
the process of the said Court, shall be guilty of felony. 


16 . Lords of Manors tnay surrender Courts .— 
Numerous Courts exist throughout the kingdom by 
virtue of ancient franchises and manorial rights. ITie 
County Com’ts Act has not abolished these, nor does 
it make any compxilsoiy interference with their juris- 
di^on or privileges. All such Courts, therefore, still 
exist, and are unaffected by the provisions of the new 
statute. The only Courts superseded are the County 
Courts and the Courts of Request established by 
statute and specifically named in schedules (A.) and 
(B.) But there is a provision empowering lords of 
manors, honors, hundreds, or liberties, to surrender 
their right of holding any Court for the recovery of 
debts or demands, with the consent of the steward or 
of any person having a freehold office in such Court, 
or on the next vacan^ in such freehold office. ITjis is 
enacted by 

Lorrbi (if ^ enacted, that it sliall be lawful for the 

Manora, &c., lord of any hondred, or of any honor, manor, or liberty, having 
dcr Coarts, ***/ Court in right thereof in wliich debts or demands may be 
^ pefMnf recovered, to surrender to Her Majesty the right of holding such 
latereHted. Court (for any such purpose, wifii the cons^t of any steward 


Section U. 
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or other oflSoer, if any, having a freehold office in such Court,) 
or upon the next vacancy in any such freehold office; and from 
and after such surrender such Court shall be discontinued, and 
the right of holding such Court shall cease, and all proceedings 
commenced in such Court may thereafter be continued, and 
shall be enforced and executed, as if they had been commenced 
under the authority of this Act in a County Court holden for 
the district in which the cause of action arose; but no person 
shall be entitled to clmm any compensation under this Act by 
reason of any such surrender: provided always, that the sur¬ 
render of the right of holding any such Court for the recovery 
of debts and demands shall not be deemed to infer the sur¬ 
render or loss of any other franchise incident to the lordship of 
such hundred, honor, manor, or liberty, and that the Court 
thereof may be holden for all other purposes, if any, incident 
thereunto, as now by law it may. 


Book 1. 
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Manor 
iiowrtx. 
Section 14. 
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THE OFFICERS. 


Book it. 

THE 

OFFICERS. 


Four Officers are recognized by the Statute: 

I. The Judge. 

II. The Treasurer. 

III. The Clerk. 

IV. ITie High BailifF. 


Of these in their order. 


Cap. I.— the JUDGE, 

I. ThcJuti^p. jj- yjjg sections providing for the appointment of 
the Judges are, the 9tb, lOth, 11th, 12th, and 13th. 
They are as follow: 

Sni'Uort 9 . ^ enacted, that tiie Lord Chancellor shall ap- 

^PpoinT many fit persons as are needed to be J udges of the County 

mont and Coort under this Act, each of whom shall be a barrister-at-law 
of who shall be of seven years standing, or who shall have 

practised as a barrister and special pleader for at least seven 
years, or a barrister or attorney-at-law who, under the provi¬ 
sions of any of the Acts cited in the said schedules (A.) and 
(B.), or under the provisions of either of the said Acts of the 
eighth year and of the ninth year of the reign of Her Majesty, 
shall have been nominated or appointed to preside in or hold 
any Court constituted or held under any of the Acts cited in 
either of the said schedules (A.) and (B.), whether by the 
title of Judge or barrister, or county clerk, assessor, or steward, 
or deputy steward, or by any other title or style whatsoever, or 
a person filling the cdfice of Judge of the County Court, or County 
Clerk, in the same county, at the time of the passing of this 
Proviso os to Act: provided always, that every attorney-at-law who shall 
be appoints a Judge of the County Court under this Act, and 

Judge* under ^ho shall be the partner of any other attomey-at-Iaw, shall. 
Acts cited in * * * / r 

schedules within twelve calendar months next after entering on the said 

(A.) and (B.) ^ Judge of the County Court, dissolve such partnerahip 1 
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or Fflcate the said office of Judge, and shall not daring bis con' Book II. 
tinuance as sacb Judge enter into any new partnership; and oFri^as. 
that no attorney-at-law who shall be appointed a Judge of any ^ 

County Court under this Act shall be, either by himself or his * 
partner, employed or act as town clerk, or clerk of the peace of 
any county, city, or borough, or as.clerk to any bench of 
justices, or as clerk or secretary to any board of guardians or 
governors or directors of the poor, or of any vestiy or local or 
parochial board of trustees or commissioners, or of any public 
company or corporation whatsoever, or directly or indirectly 
ctmeemed as attorney or agent for any party in any Court 
regulated by this Act, or, after the expiration of the said term 
of twelve calendar months, in any other Court of Law or Equity. 

Sect. 10. And whereas, under the provisions of the several Section 10 . 

Acts cited in the schednle marked (A.), annexed to this Act, judgeTst 

barristers have been appointed and now act as salaried com- present act- 

. . . . Ing in the 

missioner or as assessor or assistant to the commissioners Courts of 

app<unted to hold the several Courts of Request constituted or 

regnlated by the said several Acts in tlie. cities of Rath and and Man- 

Bristol and in the boroughs of LSverpool and Manchester; be it 

enacted, that when any order shall he made for holding a appoint- 

ment under 

Court under this Act within the said cities and boroughs this Act for 
respectively, districts shall be constituted which shall coropiise places, 
at least the whole of the said cities and boroughs respectively, 
and every such barrister who shall have been on the first day of 
Jane in this year the salaried commissioner or assessor or 
assistant to the commissioners appointed to hold the said several 
Courts of Request, and who shall continue to hold the same 
office at the time when such order as last ofmesaid shall be 
made respecting their city or borough respectively, shall be 
entitled to be appointed the first Judge under this Act of the 
Court to be holden in and for the said cities and boroughs 
respectively, 

Sect 11. And whereas an Act was passed in the forty-eighth ii» 

year of the reign of King George the Third, intituled ** An Act Stewonls of 
for regulating the Proceedings in the Courts Barou of the ^ 

Manors of Sheffield and EcclesoU in the County of York,** nnder end £ccle- 
tho provisions of which Act John Parker Esquire has been poin^ 
appointed and is steward of the manor of Shield, and Daniel ^^*3 ^*105 
Maude Esquire has been appointed and is steward of the tobe thefir.ft 
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Boor 11 . manor of Eoclesall; be it enacted, that if the said John 
orncRM. shall continue steward of the manor of Shcffidd when 


I 277c~7Hdge shall be made for holding a Court under this Act 

- ' within the liberty of Hallamshire, a district sliall be constituted 

which shall cwnprise at least the whole liberty of Hallamshire, 
those <li^ except the hamlet or bicrlow of Kcclesall, wd if the sud 

tfiPtS * 

Daniel Maude shall c<mtinue steward of the manw of Kcclesall 
when uiy (order shall be made fur holding a Court under this 
Act in the manor of Ecclcsall, another district shall be con> 
stitnted under the provisions of this Act, whidi shall comprise 
at least the whole hamlet or bierlow of Ecclcsall; and in such 
cases respectively the said Jehn Parker shall be entitled to be 
appdoted the first Judge under this Act of tlic Court to be 
holden in the district comprising the liberty cf Hallamshire, 
except Ihe bierlow of Kcclesall, and the said Daniel Maude shall 
be entitled to be appointed the first Judge under this Act of the 
Court to be holden in the district comprising the bicrlow of 
Kcclesall, and the districts of the said two Courts shall not be 
reduced within the said limits respectively, so long as the said 
John Parker and Daniel Maude respectively shall continue 
Judges of the said Courts; and the pre^sent deputy stewards 
of the said two Courts Baron shall be entitled to be appointed 
the first Clerks of the said two Courts respectively, or in cose of 
the consolidation of the said two Courts, to act jointly as Clerks 
of the consolidated Court, under such regulations as to the 


division of duties and emoluments of the office as shall be made 


by order of Court, with reference to the duties and emoluments 
of their offices in the said two Courts, before such consolidation, 
in case of difference between them; and tiic said John Parker 
and Daniel l^Taude sbaJI have the same privilege of holding the 
said Courts by deputy which they now have of holding the said 
Courts Baron by deputy, provided only that the appointment of 
every such deputy shall be subj<H:t to the approval of one of Her 
Majesty's principal Secretaries of State; and the said John 
Parker and Daniel Maude shall hold tlie said Courts in all other 
respects according to the provishms of tliis Act. 

Section 12. Sect. 12. And whereas the County Court of Middlesex is 
The present under the provisions of an Act pa^cd in the twenty- 

CouniyClerk third year of the reign of King George the Second, intituled “ An 
appointed ' Act for preventing Delays and Expenses in the Proceedings iu the 
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Countj Coart of Middlesex^ and for the more eae^ and speedy Book 11. 

Becoyery of Small Debts in the said County Court,'* underwhich orncmts. 

the County Clerk is empowered to appoint a deputy to act for ^ 

him in his smd office of County Clerk: and whereas the said - 

county of Middlesex within the jurisdiction of the said Court is oeof^^c. 33 , 

BO populous that it will be expedient that several districts ^ the first 

1 • » , • uuogu under 

should be constituted therein under this Act; be it enacted, this Act, and 

that if the present County Clerk of Middlesex shall continue 

County Clerk of Middlesex when any order shall be made for deputy, 8ui»- 

holding a Court under this Act within the jurisdiction of Uic said proval of 

Court, ho shall be entitled to bo appointed tho first Judge under 

this Act of such of the said districts as be shall select, and shall 

hold the said Court in all respects according to the provisions 

of this Act, except that he^ shall be removable from the said 

office of Judge only in the same manner as he is now by law 

removable from the office of County Clerk, and that be shall have 

power to hold tlio Court by his present deputy, and on vacancy 

of the office of deputy to appoint a deputy to hold the said Court 

for him, provided such deputy be a barrister of not less than 

three years’ standing, and shall be approved by one of Her 

Majesty’s principal SecretariM of State; and the present Kegis- Present ic- 

trar of tlie said County Court shall be entitled to be tlie first 

Clerk of the Court holden in the district so selected by the County Clerk. 

Cl^k; and all suits and proceedings commenced in the County 

Court of Middlesex before the dirision of the said county into 

districts shall be continued, and may be executed and enforced, as 

if they had commenced under this Act before the'said County 

Clerk in the district so selected by liim. 

Sect. 13. And be it enacted, that wlicnever any order shall section ix 


be made for holding a Court under this Act within the several 

towns mentioned in the first column of the schedule marked (0.) for oortuin 

annexed to this Act, then, upon the next vacancy which shall 

bappen after the passing of this Act in the several offices men- rights of 

tionod in the second column of the said schedule (C.) in under tlie 

conjunction with such Courts, the several Lords for the time 

being of the Manors and Liberties mentioned in the third column 


of the said schedule (C.) in conjunction with the said Courts 
shall bo entitled to appoint persons, properly qualified according 
to the provisions of this Act, to till the said offices respectively, 
subject nevertheless in each case to the approval of one of Her 
Majesty’s principal Secretaries of State. 
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Scbedvle (C.) 


Hie following is 

SCHEDULE (C.) 


Town. 

Ashton - unper- 
Ltnb 

niu>aNGiTAAr 

CjBRNCKSTER 

Kidderminstke- 

Stourbbidob “ 


«St. At.BAN'8 - - 

SlIEKriEM) - - 

Stocrpoet - - 


Officer of the Court. 


Clerk of the Court 
to be liolden at 
Asliiou. 

High BoilifiTof the 
I Courttobeholdcn 
I at Birmingharu. 

! Clerk of the Court 
I to be hohlen at 
1 Cirencester. 

Clerk of the Court 
to be holdeu at 
Kiddorminriter. 

Clerk of 111000031: 
j to be bulden at 
Stourbridge. 


j 

I 


High BallHF of 
' the Court to be 

' liolden at Wat- j 

I ford. \ 

! JudgeoftlieCourt j 
i to be holden at 

; Sheffield. 

Clerkof theCourt 
< to be liolden at { 

' Sheffield. i 

Clerk of the Court 
to bo holden at 
} StockjmrL 


Person to whom tbo 
next Appointment 
is to belong. 


Lord of the Manor 
of Ashton-under- 
Lyue. 

Lord of the Ifanor 
of Biiiningham. 

Lord of the Manor 
aud .Seven Hun¬ 
dreds of Oirences- 
I ter. 

I Lord of the Manor 
I of the borough of 

Kiddorniinster. 

Lord of the Manor 
of Old Swinford 
or Anihlecoat, to 
ultoin, on the day 
befott* the passing 
of this Act, tlie 
next turn belongs 
to a])i)cnnt tlie 
! Clerk or Beadle 

! of the Court of 

I Requests for the 

I rurihh of Old 

j Swinford. 

I Lonl of the Hun¬ 
dred of Cashio. 


Lord of the Manor 
of Sheffield. 

Lord of the Manor 
of EcolcKall. 

Lord of the Manor 
and Dar(»iy of 
Stockport. 



THB COUNTY COURTS. 


35 


18. The Appointment .—It will be seen from these BooeII. 
provisions that the appointment of the Judges, with orriCTE*. 
certfldn exceptions presently to be noticed, is vested in — 
the Lord Chancellor. 

The exceptions are, Ist, of cert^ districts specially Appointment 
named in the Act; and, 2ndly, of certain cases possibly of •fudge, 
to arise hereafter. 

The exceptions speciBed are— 

1. The then existing Judges of the Local Courts of 
Bath, Bristol, Liverpool, and Manchester. 

2. The district of Sheffield, of which John Par« 

KBB, Esq., the then steward, is to be the first Judge. 

3. The district of Ecclesall, of which Danibl 
Maude, Esq. the then steward, is to he the first 
Judge. 

4. In the county of Middlesex, of any district of 
which, at his option, the then County Clerk is to be 
first Judge. 

5. In the towns specified in schedule (C.), when 
any order shall be made for holding* a County Court 
there, the Lords of the Manors and Liberties mentioned 
in the schedule are entitled to appoint to the next 
vacancy after the passing of the Act persons pro])erly 
qualified according to its provisions, subject to the 
approval of one of the Secretaries of State. 

The power of appointment thus vested in the Lord 
Chancellor is also limited to the' selection of persons 
having certain qualifications defined by the statute. 

He appoints, therefore, subject to these conditions, 
and any appointment of an unqualified person would 
be void^. These are— 


10. The Qualifications of a Judge .—^We place them QuaUSca- 

in a tabular form for the sake of perspicuiiy. jCdge*^ 

1. A barrister^at'law of seven years’ standing. 

2. A barrister>at"law who shall have practised as a 
barrister and special pleader, for at least seven 
years. (The meaning of this is, that he needs not 

■ to be a barrister of seven years’ standing, if his - 
practice as a special pleader and barrister nave to¬ 
gether extended over seven years.) 

3. A barrister (even if of less than seven ^^ars’ 
standing) who had not been appointed to preside in 
any of the Local Courts named inschedules (A.) and 
(B.) by whatever title. 

4. An a^rney holding the like office. 
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5* Any person fining the office of Judge of the County 

orricaa. Coi^, or Gounl^ Clerk, in the same county, at the 

“ time of the pasBing of the Act. 

1. TheJudge. ^ ® 


Plsqnallfl* 
cations of 
.fudge. 


20. Disqual^cations of a Jud^e .—It is provided by 
section 9» that an attorney appointed a Judge of any 
County Court, and having a partner, shaiU, within 
twelve months after entering on his office, dissolve 
such partnership, or vacate the office of Judge, nor 
shall he, while holding such office, enter into any new 
partnership. Nor shall he, by himself or partner, be 
employed or act as town clerk, clerk of the peace of 
a county, city, or borough, clerk to any bench of 
justices, clerk or secretary to any board of guardians, 
or governors of the poo^ or of any vestry, or Ibcal or 
parochial board of trustees, or commissioners, or of 
any public company or corporation whatsoever, or 
directly or indirectly be concerned as attorney or agent 
for any party in any Court regulated by this Act or, 
after die expiration of twelve months from his enter-, 
ing upon his office, in any other Court of Law or 
Equity. 

And with respect to barristers appointed to the 
office of Judge, it is provided by section 17 as fol¬ 
lows : 


Section 17. 

JudgCH not 
to pracUcp 
as bani-aters 
in their di'>> 
tricts, except 
in ceitain 
rases. 


Sect. 17. And be it eoacted, that no Judge appointed under 
this Act sliall daring bin continuance as such Judge practise as 
a barrister witliin the district for which his Court is holden 
under this Act, except those barristers already appointed to 
preside in or hold the said Courts in Bath, Bristol, Liverpool, 
Manchester, Sheffield, Ecclesall, and Middlesex, and now'prac¬ 
tising in chambers as conveyancing counsel, who may continue 
such practice. 


Upon this section a vciy important practical ques¬ 
tion arises, namely, what constitutes “jiractice as a 
barrister within the district* for which his Court is 
holden ? ” 

I’he obvious purjiose of this provision was to prevent 
the Judge ftom being subjected to temptation or 
suspicion through receiving briefs to-day from the 
attorneys upon whose arguments he will be called 
upon to pass judgment to-morrow. 

If the restrictive language of the section be literally 
construed, it is plain that this intent of the Legislature 
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cannot be fulfilled. If to constitute "nrac/ism^** in ijootii. 
a district, it be held that some aot must be done within ran 
the prescribed circle, the provision is a farce. In many 
cases the circuits of the J udges range over parts of i. ji'oUjr 
several counties. The effect of the prohibition would, j ,' 
in such case, be nothing more than this:—In a county to vfactlw? 
in which the assize-town happened to lie within one aa bwriKtL-M 
of his districts, he could not practise, although not JlttrSct!**'” 
one*teuth of the whole county might be within his ' 
jurisdiction. Of the next county nine-tenths might 
belong to his districts, but, because tbe assize-town 
chanced to be out of his districts, he might appear 
and practise there, although brought into immediate 
contact as a Barrister with the aUorneys over whom 
he is continually presiding as Judge. The letter 
of the law is observed, but its spirit and intent are 
violated. 

Being a restrictive clause, it will of course be con¬ 
strued strictly in favorem Hbertafis, and against the 
restriction. But it might be fairly suggested whether 
'' practising within the district” may not be read as 
“ being concerned in any cause, proceeding, or busi¬ 
ness, arising in, or coming from, any district for 
which bis Court is holdcn.” It seems to us that a 
Barrister advising in London on a case from York¬ 
shire may not unreasonably be held to be practising 
in Yorkshire, especially where such an interpretation 
is necessary to accomplish an obvious purpose of the 
Legislature. 

21. Nature' of the Appointment of Judge .—The 9th Appoint, 
section enacts that the “Lord Chancellor shall appoint 
as many fit persons as are needed to be Judges of 
the County Court under this Act.” And the third 
section enacts that “ there shall be a Judge for each 
district to be created under this Act.” Upon this a 
question has arisen, whether a single appointment of 
one Judge to several Courts is valid, 'rhe Court of 
Queen’s Bench held, in the case of Reg. v. Parham 
p Cox 6c Macrae), that it is, and the following is the 
judgment of the Court:— 

Lord Dekman, 0. J., dcliyered the jadgmenl of the court 
—On tlie demurrer to a plea in this case of quo warranto, a most 
importaut question arises as to tho coostruefion of tho recent 
statute (9 & 10 Viet c. 95), namely, whether the same person 

E 
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jntLj be appointed a Judge of the County Court formed to be 
holden in several districts, or whether it is necessary that the ap¬ 
pointment of each judge sboold limit his authority to one district 
only? The second section enables Her Majesty to divide the 
whole of any county into disti'icts, and to order that a County 
Court shall bo holden in each of snch districts, and to make 
alterations from time to time, and to order that any part of one 
comity shall be within the jurisdiction of the County Coort of 
an adjoining county. The 3rd section enacts, that there shall 
be a judge for each district to be created under this act, and 
that the County Court may bo holden simultaneously in all or 
any of snch districts. The 9th section enacts that the Lord 
Chancellor shall appoint as many lit persons are needed to bo 
judges of the County Court undy this act. These arc the 
sections on which the question turns, for the true construction 
of which illustrations and arguments are drawn from many 
other sections of the same act. Ko donht can be entertained 
that the jurisdiction of each Judge may, by his appointment, 
be limited to one district, and so there may be many Judges of 
the same County Court Laving no joint nor co-ordinate juris¬ 
diction ; and it was to meet such a case tliat the latter part of 
the 3rd section provided for holding the County Court simul¬ 
taneously in all or any of the districts. That part of the 
section was necessary to meet the case of several judges being 
appointed to the same County Court; but it by no tneuns 
involves the proposition that they must be so a]q/oinlcd, nor do 
the words “ there shall be a Judge for each district” necessarily 
import any such proposition, but only that the Jndge who shall 
so hold H County Court in each district shall be appointed to 
that district, so that riiere shall not be two or more Judges for 
the same County Court who may hold a (/ourt in »iny given 
district. Then the 9tU section, giving to the Lord Chancellor 
the appointment of as many fit persons as are needed to be 
Judges of the County Court, although it has no words speci¬ 
fically giving a discretion to the Lord Chancellor to dcteimine 
how many are needed, yet seems much more consistent with 
the intended exercise of such a discretion than with the suppo¬ 
sition tiiat as many Judges must be needed as there ore districts 
created by ilie crown. >sow, if tho LcgislntDro had intended 
that the Lord Chancelior should have no discretion as to the 


Jieg. wPar- 
h'tm (1 Cox 
Macrae 
. .3 ) 
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number of Judges to be appointed, but should be bound to 
appoint different persons to be Judges for the seTeral districts, 
and to limit their jurisdiction accordingly, certainly some more 
restrictive language would have been used. There is nothing 
contrary to the general rules of law in the appointment of the 
'same person to hold several oiSces which are distinct and inde¬ 
pendent of each other, and the duties of which are not incon¬ 
sistent. And the offices of Judges of the County Courts can 
be so held in several districts, because in their case both these 
conditions are plainly satisfied. Such appmntment, therefore, 
wiUbc good, unless it is prohibited by the statute in question. 

There aro no words in the statute directly prohibiting such 
appointment, nor can wo, after a careful 2 >crusal of the different 
clauses, find any iiiconsistcat with the validity of such appoint¬ 
ment. It is true there are many provisions which appear to 
contemplate the jurisdiction being confined to one district; thus, 
the word “ district” is ured in tljc singnlar number throughout. 

Hut we must bear in mind that the jurisdiction may be so 
liujited, and the provisions alluded to were necessary in the 
event of its being so limited. The question here is whether the Ueg. Par 
jurisdiction must be so limited. The only section which appears 
to contain such a limit is the 12th, which gives the county 
clerk of Middlesex the right to select the district in that county 
for which be shall be entitled to bo appointed Judge. That 
right; however, is in the nature of compensation, and stands on 
its oum particular grounds. The appointment of the defendant, 
as set out in The plea, expressly names several districts in w*hich 
he is to hold the County Court, and is not ojjcn to any objection 
on account of generality: it is as particular as if there bad 
been several appcdritmcnts, one for each district. It undoubtedly 
appoints the dofcnd.ant to be Judge of the County Court of 
Hereford as well as of Worcester, but specifies the district of 
each court in which ho is to hold tho comi:, and it does not, as 
is contended in the argumeni, attempt to place any part of the 
one county within the jurisdiction of the County Court of the 
other, or to constitute any place in one to be part of a district 
in the other, which cannot be done by tho Lord Chancellor, 
bat only by her Majesty in Council. On the whole, therefore, 
wo are of opinion that tho appointment of the defendant is well 
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made within the provisions of the statnto in question, and our 
judgment is for tbo defendant in tliis case. 

Judgment for ihe defendant. 


_ 22. Appointment of Judges to the Local Courts con- 

Appoint- verted into Couniy Courts. —By the 5th section the 
jlSgc^to Queen in Council is empowered to order certain Courts 
Courtiiin of Requests named in schedules (A.) and (B.) to be 

seiieduiw Leiden as County Courts. The question has been 

( • ( •, started, rather as a point for discussion than as of 

practical importance (for the whole country has been 
parcelled into districts without occasion for a resolu¬ 
tion of the doubt) whether the existing Judges of the 
Local Courts named in schedules (A.) and (D.) were 
entitled to continue in office, or whether the appoint¬ 
ment vested in the Lord Chaocellor by virtue of the 
general power in section 9> would extend to Courts 
for which the statute makes no special pronsion in 
respect of the Judges. The argument would run 
thus:— 


In support of the power of the Lord Chancellor it 
might be contended that, in the absence of an express 
provision in the 5th section relating to those Courts, 
we must turn to the general power given to the Lord 
Chancellor, by the 9th section, to ai)point as many 
fit persons as are needed to be Judges of the County 
Court under this Actand there being express pro¬ 
vision made for the continuance of the Judges of 
the Courts of Bath, Bristol, Liverpool, Manchester, 
Sheffield, See., it may be concluded that, so far at 
least as the intention of the Legislature is*conceined, 
it was not contemplated to reserve the rights of other 
Judges of (k)urts not expressly named. On the other 
hand it may be urged, that an office cannot be thus 
abolished by implication; that the Courts in qiies- 
tion are not extinguished, only enlarged, and that the 
existing Judges are entitled to remain such, provided 
they possess the qualifications required by the County 
Courts Act. And it might be further contended that, 
if so qualified, the Courts over which they preside are 
not of the description to which the statute gives the 
Lord Chancellor a power to appoint, for section 9 
directs that he shall “ appoint as many fit persons as 
are needed to be Judges,’^ and if the Judges be quali¬ 
fied according to the Act, no new Judge is needed. 

But, as we have before observed, this is a, purely 
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speculative point. It has not arisSn in the distri¬ 
bution of the districts, and cannot arise hereafter, for 
on^ in the cases of the first Judges could the 
dJmculty occur. 

23. How vacancies are to be supplied, —The latitude 
of appointment allowed in certain cases of judgeships 
that supersede pre-existing judgeships of Local Cou^ 
is limited to the appointment of the first Judge. The 
next and future vacancies are to be filled only by 

1. A barrister of seven years’ standing. 

2. A barrister who has practised for seven years as 
barrister and special pleader. 

3. A barrister who shall have been the Cotuity Clerk 
of the same county at the time of the passing of 
this Act. 

The section is as follows: 

Sect. 16. And be it enacted, that from dme to time when any 
Judge appointed under this Act shall die, resign, or be removed, 
and the district for which he was appointed shall not be con¬ 
solidated with any other district, another Judge shall be 
ap^)ointed who shall be a barrister-at-law who shall be of seven 
years’ standing, or who shall have practised as a barrister and 
special plcitder for at loa^t seven years, or who shaU have been 
the County Clerk of the same county at the time of the passing 
of this Act; and every such appointment shiUl be made by the 
T.ord Chancellor, or, where the whole of the district is within the 
Duchy of Lancaster, by the Chancellor of the Duchy of Lancaster, 

24. In whom the Appointment to Vacancies vests .— 
By the same section (16) the appointment to vacancies 
is vested in the Lord Chancellor, with a single excep¬ 
tion in cases where the whole district is within the 
Duchy of Lancaster, when it is vested in the Chancellor 
of that Duchy. 

25. Judges may be removed. —^The office of Judge is 
held quamdiu se bene gesserit. Section } 8 empmvers 
the Lord Chancellor to remove any Judge for inability 
or misbehaviour. And the Chancellor of the Duchy of 
Lancaster may do the same with any Judge whose 
district is wholly within the Duchy. The section is 
as follows: 

Sect. 18. And be it enacted, that it shall be lawfiil for tlie 
said Lord Ohanoellor, or, where the whole of tho district is with- 

B 3 
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Book TI. in the Dachjr of Luicaster, for the Chancdlor of the said Duchy, 
iirricTBs. ^hall think fit, to remore for inability or misbehaviour any 
I TkeJitdge Jodge already appointed or hereafter to be appranted. 

movable fin* It is remarkable that in this« and section 16^ there 
is introduced,/or the ^rst time, an allusion to the 
Chancellor of the Dudiy of Lancaster. There is no 
provision in the Act ^vinfjr to that functionary the 
appointment of the Ju^e in the first instance j but he 
is empowered to supply future vacancies, and vested 
with the same control over the first and future Judges 
as the Lord Chancellor. We are not aware if any of 
the existing districts be situate wholly \vitbin the 
Duchy, so as to come under the jurisdiction thus given 
to its Chancellor. 

26. Judge may be removed to other Districts.^The 
19th section empowers the removal of a Judge from 
one district to another, provided the salary of the 
latter be not less than that of the former. It runs 
thus: 

i>l^trJcus of Sc'ct. 19. Provided always, and be it enacted, tliat it shall be 
i-c lawful for the Lord Chancellor or Chancellor of the said Duchy, 

within their several jarisdictions, to remove any Judge from any 
district to which he shall have be^ appointed, for the purpose 
of appoiuting him to any other district in which the salary of 
sneh Judge shall not be less titan in the district from which he 
shall be so removed. 

The language of this section certainly seems to 
strengthen the argument that the Legislature con¬ 
templated the appointment of a distinct Judge to each 
district. (See ante, p. 37.) 

27. Appointmeni not to be subset fo 5 ^ 6 Viet, 
c. 122.—The Judges of the Iiocal Courts described in 
schedules (A.) ana (B.) are not, by acceptance of the 
office of Judge of the County Court, to be deemed as 
having been appointed to hold a public office or em¬ 
ployment, so as to deprive them of the compensation 
to wHch they may be entitled under the Bankruptcy 
Amendment Act, 5 & 6 Viet. c. 122. 

Appoint- Sect. 15. And bo it declared and enacted, that thoappoint- 
JiSfMwho person who at the passing of this Act shall by any 
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of the titles hereinbefore specified preside in or hold snj Court 
constituted or held under any of the Acta cited in either of the 
said schedules (A.) and (B.), to be the Judge of any County 
Conrt, shall not be doomed an appuntmcnt to hold a public 
office or employment within the meaning of an Act passed in 
the sixth year of the reign of Her present Majesty, intituled 
“ An Act for the Amendment of the Law of Bankruptcy,” so as 
to deprive him of any compensation to which he may be entitled 
under the said Act. 

28. Deputy to a Judge may be appointed *—^The 
Judge is empowered, by sect. 20, to appoint a deputy 
in case of illness or unavoidable absence, but the 
cause of such anointment is to be entered on the 
minutes of the Court. 

If the Judge be unable to make such appointment, 
the Lord Chancellor, or where the whole district is 
within tbe Duchy of Lancaster, the Chancellor of the 
Duchy, may make the same (Section 20.) This is 
the section: 

Sect. 20. And be it enacted, that in case of illness or un^ 
avoidable absence, tbe cause whereof shall be entered on tbe 
minutes of the Court, it shall be lawful for the Judge appointed 
to bold any Gonrt under this Act, or, in cose of tbe inability of 
the Judge to moke such appointment, for the Lord Chancellor, 
or, where the whole of the district is within the Duchy of Lan¬ 
caster, for the Oliancellor of the Duchy, to appoint some other 
person, who sliall be a Judge appointed under this Act, or who 
shall have practised as a barrister-at-law for at least three years, 
or as an attorney of one of Her Majesty’s Saperior Courts of 
ConinioD Law for ten years, but not then residing or practismg 
as an attorney in the district ^or which the Court is holden, to 
act as tbe Deputy of such Judge during such illness or unavoid¬ 
able absence; and it shall also be lawful for tbe Judge, with 
the approval of the said Lord Chancellor or Chancellor of tbe 
Duchy, to appoint a Dopnty, who shall be a Jndge appointed 
under this act, or who shall have practised as a barrister at- 
law fur at least tlu’ce years, to act for him for any time or times 
not exceeding in the whole two calendar months in any con¬ 
secutive period of twelve calendar months; and every deputy 
so apjtointed, during the time for which he shall be so ap- 
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pointed, sh^l hnve all the powers and privileges and perform 
all the duties the Jndge for whom be shall have been so 
appointed. 

29- Who may he Deputy .—Strangely enough, dif¬ 
ferent qualificatipns are required in the Deputy 
appointed by the Judge and the Deputy appointed 
by the Lord Chancellor or Chancellor of the Duchy 
of Lancaster. 

The Lord Chancellor or Chancellor of the Duchy 
may appoint as Deputy— 

1. A Judge appointed under the Act. 

2. A barrister-at-law who shall have practised for 
three years. 

3. An attorney of one of the Superior Courts of 
Common l^w who has practised ten years, but 
who is not then residing or pra^^ising as an attor¬ 
ney in the district for which the Court is holden. 

The Judge, with the approval of the Lord Chan¬ 
cellor or Chancellor of the Duchy, may appoint as 
Deputy— 

1. A Judge appointed under the Act. 

2. A barrister-at-law who shall have practised three 
years. 

The appointment of Deputy is limited to any time 
or times not exceeding in the whole two calendar 
months in any consecutive period of twelve calendar 
months. (Section 20.) 

It is provided by section 3 of 13 & 14 Viet. c. 61, 
“ that no Deputy Judge of any such Court, save and 
except the "Westminster County Court of Middlesex, 
shall, during the time he acts or shall be entitled to 
act as such Deputy, j)r%ctise as a Barrister in any 
Court within the district for which he acts or shall be 
entitled to act as such Deputy.’* 
llie Deputy is invested with all the powers and 
privileges of the Judgts and may perform all his 
duties. (Section 20.) 

Sect. 21. And be it enacted, that every Judge of the Connty 
Court whose name bhall be inserted by Her Majesty in any 



THE COUNTY COURTS. 


45 


coinmissioa of the peace for the coonty, ri<^g, or division of a 
county for which he is appointed Jadge of the County Court 
may and shall act in the execution of the office of justice of the 
peace for the said county, riding, or divirioi although he may 
not liave such qualificarion by estate or interest in lands, tene¬ 
ments, and hereditaments as is required by law in the case of 
other persons being justices of the peace for a county, provided 
Umthe be zu>t disqualified by law to act as a justice of the 
peace for any other cause or upon uiy other occasion than in 
respect of the wont of such an estate or interest as aforesaid. 

31. Payment qf Judges, —By section 37, certain fees 
are dire(^d to be demanded, as fees payable to the 
several officers; and schedule (D.) prescribes the 
Judges’ fees. The entire subject of fees will come to 
be treated of in a subsequent section of this work. 
It is not necessary, therefore, to do more than 
refer in this place to the section appointing these fees, 
so for as it relates to the payment of the Judges. 
Section 37 enacts, **that there shall be payable on 
every proceeding in the Courts holden under this 
Act to the Judges, &c. of the several Courts, such 
fees as are set down in any schedule marked (1).) to 
the Act annexed, or which shall be set down in any 
schedule of fees reduced or altered under the powers 
hereinafter contained for that purpose and none 
other.” Power is then given to one of the Secretaries 
of State to alter the scale of fees; and if it shall 
appear that they are more than sufficient, to order 
that only a part of them be pEudto the Judge And 
other officers, but not exceeding the sums afterwards 
mentioned as the greatest salves to be received by 
the Judges and Clerks. But, with respect to the Judges 
and officers of the Courts in schedule (A.) the fees are 
not to be reduced “ below the aveiage amount of 
their fees or emoluments during the seven years 
next before the passing of this Act, with a reasonable 
inctyiase for any increase of business which they may 
severally have to perform by reason of this Act.” 

And by section 39 it is provided, that the Judge and 
other officers may be paid by salaries instead of fees. 
As this plan has been adopted by a recent order of 
the Treasury, dating from the 1st of January last— 
so far, at least, as respects the Judges and Clerks, we 
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Book II. copy the Bection^ which provides also for certain com- 
or^. pensations. 

1. The Judge. Sect. 39. And bo it enacted, that it shall be lawful for Her 

OfflceMTof Majesty, with the adTice of her Privy Council, to order that the 

Courts may Judges, Clerks, BuHffs, and officers of the Courts holden under 

this Act, or any of them, shall be paid by salaries instead of 

in^ead of pr in any manner other than is provided by this Act; and 

^ if Her Majesty shall be pleased, with the advice aforesaid, to make 

abolished, no sndi order, or to order that any such Court shall be abolished, 

compensa- ^ district for which any such Court is holden shall be 

tion allowed, . . 

except In consolidated with any other district, or if any Act shall be 
certain cases, whereby it shall be provided that the said Courts or any 

of them shall be abolished, oir otherwise constituted than is 
provided by this Act, no such Clerk or D^iff, nor any Judge, 
County Clerk, Treasurer, or other officer of any such Court, shall 
be entitled to any compensation on account of ceasing to hold 
Ills office, or to receive the fees allowed by this Act, or on 
account of his emoluments being aif^ted by such abolition or 
alteration, unless he shall have presided or acted as Judge, 
Assessor, County Clerk, Treasurer, Clerk, Bailiff, or other officer, 
before the passing of this Act, in any of the Courts mentioned 
in the schedule (A.) to this Act oxmexed, in which case he shall 
be entitled to compensation for the loss of his fees or emolu* 
ments, in like manner and subject to the same regulations as he 
would have been entitled thereto under the provisions herrin 
contained in cose he had been deprived of any fees or emoluments 
by reason oi the passing of this Act; and in such case all 
sums payable in the name of fees to such officers of the Court 
as shall be paid by salaries shall be paid from time to 
time to the Treasurer of the Court, who shall pay the said 
several salaries out of the proceeds of such fees, and the surplus 
shall form part of the general fund of the Court; and when¬ 
ever the net amount of the fees shall not be sufficient to 
pay the smd several salaries, the deficiency shall be made 
good and paid out of the consolidated fund of Great Britain 
and Ireland. 

32. Amount qf Salary. — ^The limit of the salary of 
a Judge is appointed by section 40, which provides 
that the greatest salary to be received by him shall 
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be twelve hundred pounds, except in cases of a Judge boox il 
of either of the Courts named in schedule (A.) whose tub 
salary is not to be limited to any sum less than the 
annual average amount of the emoluments of his i. tu Judge. 
office for seven years next before the passing of this — 
Act. The section is as follows: 

Sect. 40. And be it enacted, that the groiitest salaries to be lamitin^ 
received in any case by the Judges and Clerks of the Courts anionnt of 
holdeu under this Act siiall be twelve Imudred pounds by a paldMder 
Judge and six hundred pounds by a Clerk, exclusive of all tbi*^ Act. 
salaiies to his clerks employed in the business of the Court, 
aud other expenses incidental to his office, unless in the case of 
any Judge or Clerk of any such Court acting in the same 
capacity before the passing of tliis Act in any Court mentioned 
in the fiaid schedule (A.), whose salaries shall not be limited to 
any sum less than the average amount of the fees and emolu- 
iiieiits of their respective offices during the seven years next 
before the passing of this Act; provided always, that it shall be 
lawful for the Commissioners of Her ilajesty s Treasury to allow 
in each case such sum as they shall in each case deem reason¬ 
able to defray travelling expenses, with reference to the size and 
circumstances of each district. 

It is to be observed that the Act does not entitle 
the Judges of the Courts in schedule (A.) to demand 
the larger sum; it merely provides that they shall 
not, like the others, be limited to the sum of 1/200/. 
per annum. It will still he at the option of the Privy 
Council to appoint any sum within the limit of their 
previous emoluments. 

In addition to the salary, the'Treasury is empowered 
to allow to the Judges a reasonable sum to defray 
travelling expenses. 

By section 7 of the new statute, 13 & 14 Viet. c. Gl, 
it is enacted— 

That .so much of the said act of the tenth year of Her Ma* 13 & 14 Viet, 
josty ab enacts that it bliall be lawful for Her Slajeety, with the '* 

advice of Her Privy Council, to order that the judges, clerks, 
baililfs, and officers of the courts holden tinder that act, ur any 
of them, hhall be paid by salancs instead of fees, or in any 
manner-other than is provided by that act, sliuU bo repealed; 
and that it shall be lawful for the Commissioners of Her Ma¬ 
jesty’s Trc.istiry, \ritli the consent of one of Her Majesty’s prin¬ 
cipal Secretane.s of State, from time to tinje to order that the 
judges, clerks, biullffs, and officers of the said courts, or any of 
them, shall bo paid by salaries Insh^ad ot fees, or in any manner 
other than is provided by the said act. 



CAP. 11. 


THE TREASURER. 

33. Appointment of Treasurers. — The statute pro¬ 
vides also, by section 23, for the appointment of 
Treasurers of the County Courts, as follows : 

Sect. 23. And be it eiiscted, that the Commissioners of Her 
Majesty’s Treasniy of the United Kingdom of Great* Britain 
Treasury to and Ireland shall appoint so many persons aa they slmll think 
Trc^*arersof ^ Treasurers of the Courts holden under this Act, and 
Coj^rts ^ may remove any such Treasurer, if they shall see occasion so 
this Act. to do, and appoint another person in hU room; and every such 
Treasurer shall be paid by salary in such manner and to sneU 
amount as the said commissioners from time to time shall order; 
and the salary of every such I'reasurer shall be paid out of the 
consolidated fond of the United Kingdom of Great Britain and 
Ireland: provided always, that the person appointed or acting 
as Treasurer before the passing of this Act to any Conrt holden 
under any Act cited in either of the said schedules (A.) and 
(B.}, if not disqualified under this Act, shall bo entitled to be 
the first Treasurer of the same Court respectively, when holden 
as a County Court under this Act, in every case in which a 
separate Treasurer shall be appointed ezclusively for such 
Court, and shall in such case continue to c^cercise his office 
subject to the power of removal provided in this Act. 

By the above section the right of appointment is 
vested in the Treasuiy, in whose discretion it lies to 
determine how many of these officers there shall be, 
and the districts to which they shall be attached. 

• 

Qualification Owilification of Treasurers .—The statute pre- 

ofTreasa- scrihes no qualification, so that the choice is wholly 
discretionary; only it is provided that the Treasurers 
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of the Courts in schedules (A.) and (B.) shall be en- 
titled to be the first Treasurers of the same Courts 

when holden as County Courts, “in every case in- 

which a separate Trectsurer shall be appointed car- 
cltisipely for such Coar/.” This last passage is printed 
in italic, because it raises the doubt to which Court 
it is intended to refer, the old Court or the new one. 

Does the title to the office aiise where there was a 
separate Treasurer for the local Court, or where a 
separate Treasiuer shall be attached to it when con¬ 
verted into a Countr Coiut? The sentence is so 
worded and located that it may apply to either; the 
probable intent would seem to point to the former, 
but the employment of the future tense " sluJl be,” 
almost compels the adoption of the latter, reading. 

Happily, the question has not arisen, and is not now 
likely to arise. 

35. Disqualifications, statute has forbidden 
certain persons to be Treasurers, by the following 
section: 

Sect 28. Asd be it enacted, that it fiball not be lawful for Section 2 k. 
tlic Clerk of any Court holden under this Act, or the partoer office* of 
r*f any such Clerk, or any person in the service or employment • 
of such clerk or his partner, to act as Treasurer or High and Bailiff 
Bailiff of the Court; or for the Treasurer, his partner or clerk, 
or any person in the service or employment of such Treasurer 
or bis partner, to act as Clei'k or High Bailiff; or for (he High 
Bailiff, his partner or clerk, or any person in the service or 
I'mployment of such High Bailiff or his partner, to act as Clerk 
or Treasurer of the Court. 


The Treasurer is thus prohibited from being— 

1. The Clerk. 

2. The partner of the Clerk, 

3. In the service or employ of the Clerk, or partner 

of the Clerk. 

4. The High Bailiff. 

5. The partner of the High Bailiff. 

6. The clerk of the High Bailiff. 

7. In the service or employ of the High Bailiff, or his 

partner. 

The di^ualification is limited to the Court of which 
he is the Ireasurer. But section 30, which ii^icts a 
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Book II. penalty of 50Z. fbr acting in violation of these pro- 
omous. ubitions, makes a distinction that requires to be 
— noted. The penalty is imposed upon "the Clerk of 
Court,” who shall accept the office of Treasurer 
of such Court,” and upon any person who being 
the Treasurer of any such Court, or the partner of 
any such Treasurer, &c. shall accept the qffice qf 
Cierk or High in the execution of this Act **— 

words very much wider in their meanixm than those 
previously employed,—vis. ‘*of such Court,”—and 
which can only be construed as extending the penalty 
to a Treasurer accepting the office of Clerk or High 
BaillfP in any Court con^tuted under this Act, wlffie 
retaining his office of Treasurer. 

By section 29, the Treasurer is also prohibited from 
being directly or indirectly engaged, either by himself 
or his partner, as attorney or agent for any party in any 
proceeding the said Court;** meaning, of course, 
the Court of which he is the Treaauw. This is the 
section: 


SMion 29. 
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Sect. 29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Court shall, either by himself or 
his partner, be directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said Court. 


Section 30. 


Penalty of 
SO/, on non- 
observaoce 
of the two 
previoas 
enactment i 


The following section inflicts a penalty of 50Z. for 
the violation of any of these prohibitions: 

Sect. 30. And he it enacted, that every person wh<b bang 
the Clerk of any such Court, or the partnw of such Clerk, at 
a person in the sovice or employment of any such Clerk or of 
his partner, fehall accept the office of Treasnrer or High Bailiff 
of such Court, or who, b«ng the Treasurer of any snch Courts 
or the partner of any such Treasurer, or a person in the service 
or employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High Bailiff in the execution of this 
Act, or who being the High Bailiff of such Court, or the 
partner of any snch High Bailiff, or a person in the service or 
employment of any such High Bailiff or of his partner, shall 
accept the office of Clerk or Treasurer in the execution of this 
Act, and also every Clerk, Treasnrer, High Bmliff, or other officer 
of any such Court who shall be, by himsdf or his partner, or in 
any way, directly or indirei^y, concerned as attorney or agent 
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for 0117 party in any proceeding in the said Court, shall for 
every such offence forfeit and pay the snxn of fifty pounds to 
any person who eb^l sue for the same in any o£ Her Majesty's 
Superior Courts of Record, by action of debt or ou the case. 
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36 . Removal. —^The Treasurer, unlike the Judge, Removal of 
does not hold his office quamdiu se bene gesserit. flie Treasurer, 
language of the statute differs materially in relation 
to these officers. Section 18 empowers the Lord 
Chancellor, if he shall think fit, to remove any Judge 
for inabilify or misbehaviourbut section 23 em¬ 
powers the Treasury to ^'remove any such Treasurer, 

If they shall see occasion to do so, and appoint 
another person in his room.*’ This would appear to 
be an absolute discretion, which might be exercised 
without cause shown; whereas, in the case of a Judge, 
a sufficient cause mu^ be shown and proved. 

87. Payment, —The Treasurer is in no case to be Payment of 
paid by fees, but by sal^, in such manner and to Treagurer. 
such amount as the said Commissioners (of Her 
Majesty’s Treasury) from time to time shall order.” 

Nor is this salary to be paid out of the fee fund, but 
out of the consolidated fund of the United King¬ 
dom. (Sect. 23.) 

38. Security, —By section 36 it is enacted, that the Security to 
IVeasurers shall give security for such sum, and in 
such manner and form, as the Commissioners of Her 
Majesty’s Treasury from time to time shall order, 
for the due performance of their several offices, and 
for the due accounting for and payment of all moneys 
received by them under this Act, or which they may 
become liable to pay for any misbehaviour in their 
office.” 


39 . Duties of Treasurer, —Very important duties DnUcs of 
are imposed u^on the Treasurer, and large powers Treasurer, 
are vested in him for that purpose. He is, m fact, 
the.trustee for the Court, its guardian, and repre¬ 
sentative. 

His duties may be detailed under the following 
heads: 

1. To receive the fees and fines. 

2 . To audit the accounts of the other officers, and 

render account to the audit board. 

p 2 
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3. To provide oourt-housesj gaol8> and other neces¬ 
sary offices for the conducting of the business of 
the Courts. 

40. (1.) Receipts of Fees and ^tnes.—Tlufl is pro¬ 
vided by the 41st section, as follows: 

Sect 41. And be it enacted, that the Clerk of evoiy Court 
holden under this Act, from time to time as often' aa he shall 
be reqniivd so to do by the Treasurer or Judge of the Court, 
and in such form as the Treasurer or Judge shall require, shaU 
deliver to the Treasurer a lull account in writing of the fees 
reedred ir that Court under the authority of this Act, and a 
like account of all fines levied by the Court, and of the expenses 
of levying the same, and shall pay over to the Treasurer, 
quartei'Iy or oftener in every year, by order of the Court, the 
moneys remaining in his hands over and above his own fees, 
and such balance as he shall bo allowitd by order of the CdUrt 
to retain for the current expcndilm-c of the Court. 

41. (2.) To audit the Accounts of Clerks, and receive 
the Balance. — ^This is direrted by section 42, as fol¬ 
lows : 

Sect. 42. And be it enacted, that the Treasurer of every 
Court holden under tMs Act shall from tune to time, quarterly 
or oftener, as shall be directed by order of the Court, audit and 
settle the accounts of the Clerk aud other othcers of the Court, 
and shall receive the balance of the various moneys which such 
Clerk and other <^cers hlinll have received under tliis Act, aud 
shall pay over to the Judge of the Court the amount of his 
fees, and make all such other payments as it shall be requisite 
to make thereout in accordance with the provisions of this Act, 
and shall from time to time pay the balance remaining in bis 
hands, or so much thereof as he shall be directed to pay, into 
such bank, or otherwise as shall be directed by the commis- 
rioners of Her Majesty’s Treasury. 

42. To render Account to Audit Board. —^The Trea¬ 
surer is further reguired, by section 43, to render 
to the Audit Commissioners of the Treosuiy accounts 
of all moneys received and ex]iended by him on 
account of the Courts in his district j and, by section 
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45, the said coxnmissioners are directed to audit the 
same accordingly. They are as follow: 

Sect. 43. And be it enacted, that the Treasurer ciS every 
Court holden under this Act shall once in every year, and 
oftener if required, on such day as the CQnmiisd(mer8 of Her 
Majesty’s Treasury firm time to time shall appoint, render to 
the Commissioners for auditing the Public Accounts of Great 
Britain a true account in writing of all moneys recrived and of 
all inone}n9 disbursed by him on account of every Court holden 
under this Act of which he is Treasurer, during the period 
comprised in such account, in such form, and with such 
ticulars of receipts and disbursement, or otherwise, as the smd 
Commissioners Audit shall from time to time require. 

Sect. 45. And be it enacted, that the accounts to be kept by 

the several Treasorera on account of the said Courts shall be Accounts of 

examined and audited by the Commissioners for auditing the 

Public Accounts of Great Britain, under the powere vested in underpowere 

* * of 25 Ooo 3 

them under an Act of the twenty-fifth year of the reign of King c. & 3 . ’ ’ 

George the Third, intituled “ An Act for the better examining 

and auditing the Public Accounts of this Kingdom,” and under 

any Act now in force, or otlierwise howsoever, except so far as 

the same are varied by this Act. 


43. Acemnts, when audited, to be sent to the Trea- 
sury ,— llie 47th section enacts, that the accounts, 
when so audited, shall be sent to the Treasury and 
certified by the Commissioners thereof. 

Sect. 47. And be it enacted, that it shall not be necessary to Section 47. 
declare the accounts of the smd Treasurers before the Chancellor Accounts 
of the Kxcheqncr, but the said Cmnimssiouers of Audit shall amUted 
transmit a statement of every account examined and audited by Treasury, 
them under the authority of tins Act to the Lord High Trea¬ 
surer, or the CommlssioDers of Her Majesty’s Treasuiy fi>r the 
timo bring, wlio, having considered such statem^t, shall return 
the same to the Commissioners of Audit, together with his or 
their warrant, directing them to make up and pass the account, 
eifiier conformably to the statement, or witli such variations as 
he or they may deem Just and reasonable; and the account 
having been made up' pursuant to such directions, uid sgned 

P 3 ^ 
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by two or more of the said. Commissiooers for auditing the 
Public Account^ ^all remain deposited in the Audit Office^ and 
shall have the same force and validity, and be as efficient in 
law for all purposes whatsoever, as If the same hod been 
declared according to the usual coarse by the Chancellor of the 
Exchequer; and the said Commissioners shall thereupon, os 
soon as conveniently may be, cause such or the like certificate 
thereof, in the nature of a quietus, to be made out and delivered, 
as is now practised by them with regard to declared accounts, 
and which shall be ei|iiulJy valid and efiectual to discharge tlio 
accountants, and to all other iuteuts and parp<»es. 

44. How Balnnces shall he applied. —And, by the 
44tli section, the sud Commissioners are to direct 
how any balances that are in the hands of the officers 
shall be applied. 

Sect. 44. And be it enacted, that the Commissioners of Her 
Majesty's Treasury shall from time to time make such rules as 
to them shall seem meet for securing the balances and other 
sums of uumey in tlic hands of any officers of ei'ery Court 
holden under this Act, and for the due accounting for and 
application of all such balances and other sums of money. 

45. Instructions issued by the Lords of the Treasury. 
—For the more effectually carrying into operation 
these provisions and securing uniformity of system 
in the manner of keeping the accounts, the Lords of 
the Treasury have issued a series of instructions to 
the Treasurers of the County Courts, which trill be 
found in the following pages, with *a more convenient 
arrangement. 

46. Treasurer to require of Clerk a Monthly Ac¬ 
count. —The Clerk is to transmit a monthly account 
of the fees received and fines leried, and the expenses 
of levy, of the suitors’ money, and the balance in his 
hands. This is the instruction: 

Inst 1. The Tniasurer will require tiie Clerk of every Court to 
transmit to him immediately afbit the terminatiem of each 
month, an account showing the amount of fees received under 
the authority the Act during the memth, distinguishing tfao 
Judge's fees, the Clerk’s fees, the High Bailiff’s fees, and the 
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general fbnd fees^ together with an account of all fines lened 
during the month, and the eoLpenscs of levying the same. And 
likewise an ac'oouiit of the suitors* mmiey, and the balance 
roroaining in the bands of the Clerk at the termination of the 
said month; snob accounts to he made out according to the 
form marked A. And the Clerk of every Court is, at the same 
time, to pay over to the Treasurer the amount of the Judge’s 
fees, and of the general fund fees, and also such portiou of the 
suitors* fond then in his hands as the Treasurer shall i^uire. 4t 
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For the Form of this Monthly Account, see the 
next chapter, which describes the duties of the Clerk. 

47. Accotmts to he audited quarterly. —The and 
instruction requires the Treasurer to audit the Clerk’s 
accounts quarterly, or oftener in the large court towns, 
if he shall deem it necessary, and to receive from him 
the balance of the suitors* money, and all other moneys 
in his hands except his (the Clerk’s) own fees. But 
he is not to remove the books from the court town. 


Inst. a. The Treasurer will audit the accounts of the Clerk 
quarterly ; namely, immediately after the Slst March, the 30th Clerks’ 
June, the 30th September, and the 3let December, in each 
year, or oftener in the large court towns, if he shall deem it Quarterly, 
necessary. And at the termiiiatiou of such audit the Treasurer 
shall receive from the Clerk the balance of tee suitors’ money, 
and all otlier moneys remaining in his hands, except his (the 
Clerk’s) own foes. And the Treasurer will not • remove the 
books of tee Clerk from the court town, so as to create any 
delay or inconvenience to the business of the Court. 


48. Form of Audit. —It is expected to be a bond fide 
examination of the whole accounts—at least, to the 
extent of comparison of so many of the entries as 
may serve for a fair test of their general correctness. 

Inst, 3. The Treasurer, in auditing tho Clerk’s accounts, will 
duly fcxanuno the various books kept by the Clerk, so as to Form of 
satis^fy himself of the correctness of the accounts by comparing uudit. 
the entries in the several books to snch an extent as he may 
consider neccssoty for that purpose. 

49. To pay the Fees of J%idge and High Bailiff .—^The ^ 

4th instmetion will probably be no longer appli¬ 
cable, unless it be understood t-o extend to the 
contemplated salary also. It4s as follows:— 
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Boos II. 

THS 

OPFICSSI. 

<%>.su zhc 
Trtanttr. 

Imt. 4, 

To pay the 
faea of Judge 
and High 
BidUff. 


Inet. 4. The Treasurer will, immediately after the quarterly 
audit, pay over to the Judge the fall amount of his fees *, or, if 
the Judge should require it, the IVeasurer may, from time to 
time between the qnartorly audits, pay to him a portion of his 
fees, and the balance at the termination of each audit The 
Treasurer will also pay over to &e High Bailiff, in the same 
manner, such fees as may bo due to the latter upon warrants of 
esecuUon duly returned and completed. 


“ 50. Form of Clerk's Accounts .—^The IVeasurer is to 
reouire the Clerk to keep his accotints in a form pro- 
viaed by the rules; but as this will come to be 
considered more properly under the duties of The 
Clerk, to that mvision of this treatise the reader Is 
referred. 


51. Disbursementstobeallowed .—^TlieGthinstruction 
directs the Treasurer to allow the disbursements of the 
Clerk for the necessaiy expenses of the Courts. As it 
is a question of much pra^ical moment what may be 
considered such, before we comment upon it, let us 
copy the instru^on: 


Jnst. 6. 

Clerks’ 
disburse- 
loeots (0 be 
allowed. 


Inst. 6. Tile Treasurer will, at the time of the audit, allow 
in the Clerk’s accounts, nut of the gtmcral fund account, all 
such disbursements as shall have been mode or incurred for 
servants, rqiairs of court and offices, books, statiemery, and all 
othOT necessary expenses, provided the same shall have been 
sanctioned in the manner required by the 55th section of the 
AH, and proper vouchers are produced. 


The items specified, of course, present no difficulty: 
but questions will, no doubt, freouently arise upon 
the general descriptions appended to them of ** all 
other necessary es^enses, provided the same shall have 
been sanctioned m the manner required by the 55th 
section of the Act.” 

Disburse' What are the expenses thus sanctioned ? The 55th 
wSoned Mction provides, inter fllta, that the Clwk of the 
tfy sect. 55. Court, under the direction of the said Commis¬ 
sioners, and subject to such regulations as they may 
require to be enforced, shali make eS\ necessary 
contracts, or otherwise provide for r^airiny and 
fumishiny, and for cleaniny, liyhtiny,nndwarminyiht 
said court-houses and offices^ and for supplying the 
said Court and offices with law and office liooks and 
staHonery, and for decaying all other necfSssary ex- 
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pensea not otherwise provided for incident to the 
holding of the said Courts** o^Sm. 

Following, therefore, the plan adopted in this — 
tareatise of a tabular statement, as more convenient for 
reference, the disbursements which the Treasurer is 
by the 6th instruction directed to allow to theClerks, 
are as follow: 

1 . The salaries of servants. piDbarse^ 


2 . The repairs of courts and offices. 

3. The furniture thereof. 

4. The cleaning thereof. 

5. Ihe lighting and warming thereof. 

G. The supplying of the Court and Offices with law 
books. 


menta 
aanctloned 
by sect. 55. 


7. The supplying of the same with office books and 

stationery. * 

8. All the necessary expenses incident to the holding 

of the Court. 

It is understood that the term offices’’ includes the 


Clerk’s office. What have been held to be " necessary 
exjjenses” we are not informed; but, among others, 
it may be stated, as a fact that serves to illustrate the 
interpretation of the term, that the 'Freasurers have 
allowed, and tlie Commissioners of the Treasury have 
sanctioned, the charge for advertising the days of 
holding the Courts in the pronncial papers and in 
the Covnty Courts Chronicle, as a central medium for 
the information of distant Courts and of the profes¬ 
sion, who have not access to the local papers. 

We are informed by some of the Clerks that among 
the Law books allowed to be supplied by them to each 
Court and to each office were, Archbold’s County 
Courts Practice,” *'The Counly Courts Law List,” 
” Paterson’s Coimty Courts Practice,” " The Law 
Digest,” “ Paterson’s Practice of Insolvency,” “ Ros- 
coe’s Evidence,” ” Jagoe’s Insolvei^,” ” Bittleston 
and Wise’s New Practice Cases,” “Tiie Law Times,” 
“ The County Courts Chronicle,” and “ Cox and 
Macrae’s County Courts Cases.” 

A supply of all the forms, special as well as general, 
and also all the forms and books required in Insol¬ 
vency, have been allowed. 

It should be added, that by the 55th sect^ it is 
fmrthcr provided, ^*that no payment for any such 
chaige shall be iffiowed in the Qerk’s accounts until 
allowed under the hands of the Judge.” 


52. To balance Clerics Annual Account. —Instruc- 
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^a* ^ directs the Treasurer to check the Clerk’s annual 

opnosBi. halanoe sheet. The form of this account will be eon- 
_ —^ sidered when we come to the duties of the Clerk, 
instruction is as follows: 

.lust* 7. The Treasarer will obtain &om the Clerk, once in 
—~ ereiy year, and the Clerk is hereby required to fumi^ the 

GlerVe*^ same, a balance-sheet of the Clerk’s lodger, made oat according 
to the form marked B.; and the Treasurer will aftervviu^ls 
dieck the balance-sheet in such way as he may deem ncc^sary, 
so as to satisfy himself that the reedpts bar^ been duly entered 
and accounted for in the cash book, and posted into the ledger; 
but this duty need not be performed by the Treosnrer at any 
specified period of the year, or simultaneously in all the Courts, 
but may be done at any courouent time, so that the duty is 
performed at least once in every y^. 

53. To pay Moneys to Bank. —^This is provided for 
by the 8th instructiou, as follows: 

Ina. 5. Inst. 8. Tlic Treasurer will, from time to time, pay the 
numeys coming to his bands into such bank for security as he 
to pay Qiay think most desirable, taking care to keep the account of 

bank. the same entirely separate and distinct from his private or any 

other account, at sneb banker’s. 

54. To transmit quarterly Payments to Treasury, 
—The directions of the 9th instruction as to this 
portion of the Treasurer’s duties are these: 

9. Inat. 9. The Trcasiuvr will, within six weeks after the com- 
To transmit pletion of each quarterly audit of tbo Clerk’s accounts, trans- 
p^aonSto ^“hard Hankins, at the Treasury Chambers, 

the T^- Whitehall, a g^ieral abstract of the accounts of each Court, 
showing the total amount of the fees received and appropriated 
during the quarter for the Judge, the Clerk, and the High 
Bailiff and the amount of the general fund account, an d 
suitors’ fund account, and fines, so that the oimppropriated 
balance remaining in the hands of the Treasurer at the termi¬ 
nation of each quarter may be ascertained, in order that the 
Lords CommissioDers of Her Majesty’s Treasury may, if they 
shall think proper, direct any jort of such unappropriated 
balance to be paid over to the credit of the consolidated fund; 
and the raid general abstract is to be made out according to the 
form marked C. 

That fonn is as follows *.— 


Inst. S. 

Treasurer 
to pay 
moneys to 
bank. 


Inst. 9* 


the Trea¬ 
sury. 















































Rook II. 

TKK 

OFFICXM. 

Cap. i. The 
n‘«uvy«r. 


IndlU. 

TreasuieT 
to report 
negl^ of 
Clerks. 


//U(. 15. 

Directions as 
to corres¬ 
pondence. 


Treasurer to 
keep a cub- 
book. 
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55. To report Nefflect of the C^eris,-—The 14th in- 
straetion directs the Treasurer to report to the Lords of 
tile Treasury any neglect or refusal on the part of the 
Clerks to comply with his instructions; . It runs 
thus: 

Inst, 14. Should any of the Clerks n^lect or refuse to comply 
with the directions of the Treasurer in regard to any of these 
^instmetioDs, it will be the duty of the TrGa5Ui*cr immcdiatdy to 
report the same to the Lords Commissioners of Her Majesty’s 
Treasury. 

56. 7b write separate Letters on each subject, and 
heep Ctmies in Letter-iooh. —^The Treasurer is also 
directcQ in his communications with the Treasury to 
write separate letters on each subject, and to enter 
all officii correspondence in a letter-book properly 
indexed. This is provided by 

Inst. 15. The Treasurer take care that in any commu¬ 
nications which he may have to make cither to the Lords 
Commissioners of Her Majesty’s Treasury, or to Her Majesty’s 
Secretary of State for the Home Department, to write separate 
and distinct letters upon every different subject; and be will 
enter all such communications and any other ofilcial correspon¬ 
dence in a letter-book to be kept for that purpose, with proper 
index. 

57. 7b hem a Cash-booh. —He is also to keep a cash¬ 
book, in wmeh every receipt and expenditure is to 
be entered daily, according to the form D. in the 
schedule, and also a ledger in the form £. in the 
schedule, showing the state of the accounts of each 
court-town. 

Inst. 16. The Treasurer is to ke^ a cash-book, in which 
every receipt and o^nditnie is to be entered daily, and as each 
transaction occurs, in order that at any moment the actual cash 
balance in hand may be ascertained ; and also a ledger, show¬ 
ing the state of the accounts of »ch court-town, according to 
the fonns marked D. and E. ^ 

The following are the Fonns D. and £.:— 
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Book TI. 

m 

OVFECSKB* 

Cap. 2. 3%e 
Trea$urer. 

Form D. 
Inst. 16. 





Book II. 

TUB 

OBFfCB&S. 

'a/', 9. 
Treamr^. 

rorm JT. 
Inst. 16. 



case may 
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58. Receipts to be required, —He is also to require 
receipts in form and manner following $ 


Book II. 

SBS 

oFViexfts. 


Inst. 17. Tho Troastirer, in making all payments and dis- 

bursemonts, ahoold require receipts ; and where the sum- 

amounts to 51* and upwards, such receipt should be written on 
properly stamped paper; except in the payment of the Judge’s 
fees and suitors* money paid to the Clerks, for which the receipts in 
written acknowledgment of the Judge and Clerk respectively on ®ascM. 
unstamped paper will be a snfBcient voncher ; and in cases 
where the party is unable to write, his mark will require a com> 
petent witacss. 


This exenmtion iVom stamps of the reedpts of the 
Judge and Clc^k, by a mere instruction of the Trea¬ 
sury, although in principle very proper, is somewhat 
cunous, inasmuch as we are aware of no provision in 
the County Courts Act exempting their receipts from 
stamps; the Treasuiy, therefore, has in fact by this 
instruction authorized the Judges and Clerks to do an 
act in violation of an existing law. 


59 . Paymentstq other parties than those entitled must 
he authorized by Power of Attorney, —This is provided 
by 

Inst 18. In cases where the^jpayment is not made to the party /««. I 8 . 
apparently entitled, a power of attorney or other legal doenment 
authorizing the payment in question should be furnished. attorney 


60. Account to be rendered to the Audit Board half- 
yearly. —^The statute provides, in section 43, that the 
Treasurer shall account once a year, or oftener if re¬ 
quired, with the Treasury. By the 19th instruction the 
'I'reasury has directed that he shall render his accounts 
half-yearly. Each half-year’s account is to run from 
Januaiy 1 to Juno 30, and from July 1 to December 31, 
and to be rendered within two months from the close 
of each half-year. The fonn of the account current 
is prescribed m the schedule thereto and marked F. 


Inst. 19. It will be seen by reference to section 43 of the 20 

Act, that tlie Treasurer of every County Court is to render once Treosnrer 

a year, or oftener if reqmred, to the Commissioners for auditing ualf-ycariy 

the Public Accounts of Great Britiun, a true account in writing 

Q 2 u . 
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Boos II. of all moneyB recmved and of all numeya disborsed by him on 
ovFicEBa. account of every Court of which he U Treasurer, in such form 

particuJars of receipt and disbursement as the 
Treaaurer. . Audit Board shall from time to time require. 

The Lords Commissioners cd* Her Majesty’s Treastuy deem It 
requisite that each Treasurer shall render hia account to the 
Audit Board half-yearly; namely, (rom the Ist January to tlie 
SOtii June, both days inclusive ; and from the Ist July to the 
31st December, both days inclusive, such accounts to be rendered 
within two calendar months after the expiration of each half- 
year ; the 6rBt account, however, is to bo rendered cm or before 
the 30th September, 1647, to include tlie period from the 
commencement of the business of each Court to the dOth June, 
1647. 

Inst. 20. The Treasurer will accordingly transmit to the 
Commissioners of Audit within two calendar months after the 
termination of each half-year, as before mentioned, an account 
enrrent in the form marked F. 

The following is Form F.;— 
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B<K>K zi. 

TBS 

OmCBBB. 

Cbp, a. The 
Trean^rer. 

Form F. 
Inst. 20. 
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Book n. 

TBS 

omoBu. 

Cap.i. 9 %e 
THontrsr. 


Jrut. SI. 

Account to 
be accompfto 
nied with 
receipts, 
▼ottcherSfAc. 


Farm O. 
Inti. 21. 


61. To he accompanied with Heceipts tend Vouchers, 
fyc ,—^Tbe account is to be supported by abstracts of 
receipts and payments, which are to be copies of the 
debit afid credit side of the cash-book, and accompa¬ 
nied with receipts, vouchers, and bills of particulws. 
Forms for the abstracts are given in the schedule and 
marked G. and H. 


Inst. 21. The account current is to be supported by abstracts 
of receipts and payments, the abstracts being copies of the debit 
and credit side of the cash-book (according to tlic fcarms marked 
6 . and H.), and the said abstracts arc to be supported by proper 
authorities, vouchers, and bills of particulars, which documents 
are to be transnulted in original to the Audit OAice. 


The following is 

Fobn G. 

Abstbact of Beceipts. 


(See Instruction No. 21.) 

Abstbact of Sums received by lYeasurei of the Court holden 
at in Circuit No. from the to the 18 , inclusive, with 
Documents A. to hercwftli. 


t 

1 Date 

• 

Letter or 
Docu¬ 
ment 
fif any). 

From whom received and for 
what senice. 

1 

Amount. 

1 

> 

( 

' 

r 




£ 

• 

s. 

d. 

. 




• 

1 

1 

1 





£ 


■ 





Amounting to (tn nortk). 


Plan and Dattt 
Bianature. 
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And the following is 

FoftX H. 


Book U. 
taw 

ovnoBfti. 


AUTEACT of PATMBKTfl. 
(See Instruction No. 21.) 



Absteact or Sums palcl by Treasurer of the Court holden rorm H 

at in Circuit No. itomthe to the IS , inclusive, as 
per Vouchers No. 1 to No. herewith 


Pate. 

t 

No. of 
Vouciior 

To whom paid and for what 
service. 

> 

Amount. 

4 


1 

1 


£ 

a. 

d. 

1 



1 

i 

1 

£ 


1 


Amounting to (in words). 

Place and DatSy 
Signaiure» 


62. Documents and Vouchers to be endorsed .—For . 
the faalitaling of reference, the documents are to be 
endorsed with letters of the alphabet corresponding 
with the entry in the abstract, and the vouchers are 
to be numbered consecutively. Thus: 

Inst. 22. The documents (if any) delivered in support of the Jntt. 22 . 
sums received uid brought to account should be endorsed by Documents 
letters of the alphabet commencing with the letter A, and cor> ^ 
responding with the entry in the abstracts ; and tiie vouchers 
for payment should be numbered consecutively, commencing 
with No. 1. 
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authenticated by soletm declara^ 
oFFicBss. —The Treasurer is to make a solemn declaration 

* — of the correctness of his accounts, in pursuance of 
stat. 46 Geo. 3, c. 141, according to the form follow- 

- * IDg 5 

Accounts to 

de^Sioul^ /, , do soiemnly and Hiuserely tZeclors, tltai 

Fomi of Account is just and according to Ute best of my hnotoledge 
declaration, hdUf and I make this solemn declaration^ conscientiomly 
believing the same to be true. 

(Signed) , Ti'easurer. 

Declared before me^ at , 


this day of 


This declaration is to be made before— 

1. A Baron of the Court of Excbemier. 

2. ' A Commissioner for taking Affidavits In the Court 

of Exchequer. 

3. One of the Commissioners of Audit. 


64. Treasurers to provide courUhouses, offices^ ^c.— 
Very extensive and important duties are vested in the 
Treasurers in relation to the providing of court-houses 
and offices, for which nurpose they are empowered to 
purchase or rent lanas or messuages, and to erect 
buildings thereon j and all lands, messuages, and 
other real and personal estate and effects belonging 
to the Courts vest in the Treasurer for the time being 
and his successors in that office in trust lor the pur¬ 
poses of this Act. TIus is effected by 

Section 48. Sect. 48. And be it enacted, that the Treasurer of any 
Tr*jajiurers, Court holden under tins Act for which a court-house and offices, 
TOl^of with necessary iqipurtenauces, shall not have been already pro- 
Secretao' of vided, ov where such court-house and offices are inconvenient or 
proviae** insufficient, shall, as soon as amvenienUy may be, with the 
“1*1**^^*^ ^ Majesty’s principal Secretaries of State, 

build, purchase, hire, or otherwise provide messuages and lands, 
with all necessary appurtenances, fit for holffing the Court 
therdn, and for the offices necessary for carrying on the business 
of Uie said Court, or, instead of providing separate buildings, 
may, with the like approval, contract with any person, being the 
owner of or having the control and management of any county 
or town-ball or other building, for the nsc and occupadon thereof, 
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or of BO much thereto as may needed for the purposes of this 
Act, and Bubjoct to such aimaal rent, and to such conditions as 
to the repairs, alterations, or itnprorements of such hall or boild* 
ing, as may be agreed upon } and all lands, messuages, and 
oUier real and personal estates and effects belonging to the Court 
shall vest in the Treasurer for the time being, and in his succes* 
sors in that office, in trust for the purposes of this Act. 

66. C(msent of Secretary of State to he first had .— 

It will be observed, that the consent of one of the 
rincipal Secretaries of State must be first obtained 
efore the ^Preasurer can exercise the powers of this 
section. And the special attention of the Treasurer 
is directed to this proviso by the instructions, the 11th 
of which sets forth that 

Inst. 11. The Treasurer will take care not to incur any Inst.W. 
considerable espcnscb for providing or renting court-houses and Consent of 
offices under section 48 of the Act (farther than he has already 
(lone under the recent instructions of the Lords Commissioners Home 
of Her Majesty’s Treasury), without the approval (ff Her Ma- 
jesty’s Secretory ^f State for the Home Department, or their 
lordsliips. 

66. Frovistionsfor the Furchase of Land .—^The power 
of purchasing land is to he regulated by the provisions 
of the Lands Clauses Consolidation Act (8 Viet. c. 18), 
where lands are taken by any other than voluntary 
agreement with the vendor. And if it be necessary 
to use the powers of that Act for a compulsory pur¬ 
chase, the Treasurer, with the approval of the Secre¬ 
tary of State, is to be deemed the “ Promoter of 
the Undertaking” for which such lands are required, 
and so to be considered in construing the provisions 
of that Act. 

Sect. 50. And be it declared and enacted, that the provisions 
of the Lands Clauses CtmsolidaUon Act, 1845, shall apply to Pover for 
the purchase of lands by the Treasurer of any such Court for 
the purposes of this Act, except so much thereof as relates to 
the purchase and taking of lands otherwise than by agreemm; 
and in construing the said Act the Treasurer acting with the 
approval of one of Her Majesty’s principal Secretaries (ff State 
shall be deemed the Promoter of the Undertaking for which such 
lands aro required. 


Book II. 

TUJC 

OVFICCV. 

Cap.^. Tht 
7'reaiurer, 
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Rook II, HiuB l&nd re<2uired for th® purposes of this Act may 
OFFICERS* obtauied”“ 

CvTn, ®y volun^ amement; in which cara the 
Trtmurer. puTcnase Will be regulated by the orcunary law or 
vendor and purchaser^ as between private indivi¬ 
duals. 

2* If a voluntary agreement cannot be made^ the 
TreasiuCT may, with the approval of the Secretary of 
State, compel a s^e of the land required, under the 
provisions of the Lands Clauses Consolidation Act, 
for which purpose he is to be deemed the Promoter of 
the Undertaking for which the land is required. 

What Is a 67. JVhat is a Projno^cr of the Undertakwg .—It may 
Proniotor of be Convenient to state briefly what is the meaning of 

“ Promoter of the Undertaking,” which the 
Treasurer is to be deemed for the purpose of a com- 
pulsoiy purchase of land. 

By section 2 of the Lands Clauses Consolidation 
Act, 8 Viet. c. 18, it is enacted, that the expression 
“ the undertaking” shall mean the works or under¬ 
taking, of whatever nature, which shall by the special • 
Act be authorized to be executed; anifthe expression 
" the Promoters of the UndertaWng” shall mean the 
parties, whether company, undertakers, commissioners, 
trustees, corporations, or private jiersons, by the 
special Act empowered to execute such works or 
undertaking. 

68. Power to borrow Money *—To enable him to 
effert these objects, the Treasurer is, by the 51st 
section, empowered to borrow money for the purposes 
of this Act, with the sanction of the Treasury, and to 
execute securities for the same, which are to be bind¬ 
ing on him and his successors in oflice, for securing 
interest and repayment out of the generad fund. He 
is to keep a register of such loans, with the names of 
the persons by whom the loans were advanced, in the 
order in which they are advanced, and they are to be 
paid off in the same order. 

Sect. 51. And be it enacted, that for the purpose of defraying 
the expenses of building, purchasing, or providing any messu¬ 
ages and lands for the purposes aforesaid, it shall be lawful for 
the said Trejisurcr to btarow and take up at interest so much 
money as he shall find to be necessary, the amount thereof, and 


Section 51 . 

Treasurer 
empowered 
to borrow 
mtmey for 
tlie purposes 
of tbld Act. 
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tlie rate of interest in each calc, being first allowed by the said 
Comiuusioners of Her Majesty’s Treasury; and the Treasurer 
inay enter into and execute such securities as may be retjuired, 
and the securities so entered into shall be binding on him and 
his successors in the office of Treasurer for securing repaymmt 
of the moneys borrowed, with interest for the same, out of the 
general fund hcrein-after mentioned, and shall enter in a book 
belonging to the Court, to be kept by him for that purpose, the 
nam^ of the several persons by whom any money shall bo 
advanced for the purpose aforesaid, in the o^er in which the 
same shall bu advanced, and the moneys 60 borrowed shall be 
paid off in the same order. 

09. General Fund to be raised for paying off Moneys 
borrowed .—The fund for repayment of such loans is 
to be raised by means of a charge to be made upon 
the plaintiff in any suit brought in the Court for 
which the debt was incurred,—of sixpence when the 
debt or damage claimed exceeds 20^. and does not 
exceed 40^. and for every claim exceeding 40^. a 
charge equal to one-twentieth ])art thereof, or such 
other sum as the Treasury shall from time to time 
order. This is directed by section 52, and will come 
more properly to be considered when treating of 
“ Fees.” The latter part of this section alone relates 
directly to the present division of our subject. It 
provides that the moneys so raised shall be paid to the 
Treasurer, and the amount thereof shall accumulate, 
to form a fund to be called “ The General Fund of 
the County Court of A. at B.” and shall be applied in 
the foUowmg manner : 

Ist. To payment of interest, 

2nd. To payment of rent and the expenses necessarily 
incurred in holding the Courts (for which see ante). 
3rd. To paying off the principal sums borrowed, in the 
order in which they were sorrowed. 

4th. To .payment of the other expenses charged on 
the genc^ fund. 

The surplus, if any, is to be paid to the consolidated 
fund. 

Ihe portion of the section which relates to the 
duties of the Treasurer is as follows: 

Section 52, after enacting the means by which the 
fund shall be raised, proceeds thus:— 


Book IT. 

THE 

omcEBS. 

Cap. 2 . 
Treaturer. 


General Iniid 
for rf})ay- 
tnent of 
mimeys 
boiTowcU. 
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Book II. 

THE 

omcBits. 

Cap. 2 . Vte 
T^iurer. 

Section 52. 

ProriAion.i 

aa to the 

General 

Fund. 


Jnst. 10. 

General 
directions to 
Treaaui'er. 


And tlie Clerk of the Court shall keep an acconnt of all 
moneys so paid to him, and shall pay over the amonnt from time 
to time to the Treasurer of the Court, and the amount thereof 
shall accumulate, to fonn a fund to be called ** The General 
Fund of the Coimty Court of at and shall be ap|died 
in the first place to^rard paying the interest of the sereral sums 
so borrowed, and in the second place toward paying the rent 
and other expenses necessarily inenrred in holding the Court, 
and in the third place toward paying off the seTeral jirindpol 
sums borrowed, in the order in which they were borrowed, and 
in the fourth place toward defraying the other expense herein 
charged on the said general fund, in such mamier as the Judge, 
with the approval of one of Her Majesty's principal Secretaries 
of State, shall direct; and the surplus which shall from time to 
time accumulate, after providing for all the said expenses, shall 
be paid over to the credit of the Consolidated Fund of the IJuited 
Kingdom of Great Britain and Ireland; subject, nevertheless, 
to any charge which may arise &am any future deficiency of the 
same fund. 

70 . General Directions to Treasurer, —The 10th 
instruction directs the particular attention of the 
Treasurerto the provisions of the 53rd^ and 54th 
sections of the Act, instructing him to be careful t^ 
obtain the sanction of the Treasury before he uses 
any of the powers thereby confided to him, and, 
whenever he may deem it necessary, to consult the 
Secretary of State. It runs thus: 

Inst 10. The attention of the Treasurer is particularly 
directed to the 51&t, 53rd, and 54th sections of the Act of 
Parliament, and be will govern himself in conformity to the 
provisions thereof, taking care to obt^ the authority an(} 
sanction of the Lords Commissioners of Her Majesty’s Treasury, 
or qS Her Majesty’s principal Secretaiy of State for the Home 
Department, in all cases where he is required so to do, or where 
he may think it necessary to consult their lordships or the 
Secretary of State before he takes any measures for ccmiplying 
with the directions of the L^islature. 

It may be convenient to add, that the Slst section 
is that which empowers him to borrow money; the 
53rd vests in him the proptfty’ of the Courts, and the 
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54th empowers him to sell any of the messuages and 
lands so vested in him, if required for the discharge 
of debts, or for the pturpose of providing other and 
more convenient buildings, &c. These powers will 
next come to be considered. 

71. Property of the Courts in Schedules {A») and 
(B.) fo vest in the Treasurer .—^AU messuages, lands, 
and tenements, and all real estates and effects vested 
in the Commissioners, or other officers of any of the 
Courts in schedules (A.) and (B,), to be holden in 
trust for the purposes of such Court, are to be vested 
in the Treasurer of the County Court, and his sue- 
cessors, in trust for the purposes of this Act, for 
the like estate and interest, and subject to all the 
covenants, conditions, and Sjneements on which they 
were*]^viously holden. The said Commissioners 
and officers are discharged from such covenants, &c. 
and all the moneys and seciirities for money, and 
othes* property and effects of any kind whatsoever, 
in the hands of such Commissioners or officers of any 
such Court, are tOvbe transferred and delivered to 
the Treasurer of the County Comrt, and applied by 
him to the discharge of all clmms and uemands 
to which the same were liable in the bands of such 
Commissioners or officers, and the residue is to be 
applied to the same purposes as the general fund. 
Inis is the section ; 

Sect 53. And be it enacted, that, as soon as a Court 
shall have been established in any district under this Act, all 
messuages, lands, and tenements, and all real estates and effects, 
vested in or bel<mgiDg to the Gommissioners, Clerks, Treasurei*8, 
Trustees, or other officers of any of the Courts mentionetl in the 
s^d schedules (A.) and (B.), which were holdeu in trust for the 
purposes of such Court, shall vest in or belong to the Treasurer 
of the County Court for the time being, and bis successors in 
the said office, in trust for the purposes of this Act, for the like 
estate and interest, and subject to nil the covenants, conditions, 
and agroements on which the same were rMpectively holden ; 
and the said Commistioners, Clerks, Treasurers, Trustees, and 
other officers, their hein, executors, and administrahH^ shall bo 
freed and discharged from all such covenants, conditions, and 
agreements, and from the consequences of their bc^ unable to 
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fulfil any covenants or agreements into vrliicb any of them may 
have lawfhUy entered m cxecutiwi of the provisions of any of 
the said Acts, on or before Uic repeal of snch Act, with respect 
to their estate or interest in such messuages, lands, tenements, 
real and personal estates and effects, in consequence of tlie 
vesting thereof in the said Treasurer; and all moneys and 
securities for money, and other property and effects of any kind 
whatsoever, in tlie Imndsof the Goinmissionera; Clerks, Treasurers, 
Trustees, or other officers of any such Court, shall be paid, 
transferred, and delivered to the said Treasurer, or to such 
person as he shall appoint fo receive the same, and sliall be 
applied in discharging all claims and demands to which the 
same were liable in the bands of such Commissioners, Clerks, 
Treasurers, Trustees, or other oPici'ra, and the rcslduo thereof 
shall bo applied to the same puiqiosos to wliich tbc general fund 
is applicable. 

11 > rt ■ Property. —By 54th Bection 

of ihe”coiivt8 Treasurer is empowered, with the approval of the 
insciieduJes Treasury, and upon a certificate of the exiicdiency 
(A.) and (B.) thereof. Under the hand of the Jud(fc, to sell and 
dispose of the messuages, lands, ond^tenements vested 
in him under the provisions of this Act, which may 
not be needed for the purposes of the Act, or which 
he may think ought to be sold, for the discharge of 
any just debts, on any account of any Court of which 
the constitution shall be altered under this Act, or 
to pro\*ide other and more convenient buildings for 
holding a County Court.' ITic proceeds are to be 
applied towards discharging such delits, and if insuffi¬ 
cient for the purpose, such debts are to be treated as 
if they were debts which had been incurred for the 
pu^ose of building a court-house for the district in 
which the place is situate where such Court was 
holden, and shall be liquidated out of the general fund ; 
and if that be insufficient, the deficiency shall be paid 
out of the consolidated fund. This is the language 
of the statute: 

54. Sect. 54, And be it enacted, that it shall be lawful for the 
Prov^on^ Treasurer of the County Court, with the approval of the 

infiUabiu"^* ^ Ber Majesty's 7’reasury, and upon the 

tio. certificate of tlie expediency thereof under the lumd of the 

Judge, lo sell and di.'>po.sc of all messuag es, lands, and tenements 
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wliich may be vested in him under the provisions of this Act 
which shall not be needed for the purposes o( this Act, or wliich 
the Treasurer shall think ought to be sold, for the pniposc of 
bettor enabling him to discharge any just debts on account of 
any Court of which tlio constitution shall be altered eundor 
this Act, or to provide other and more convenient build¬ 
ings for holding a County Court ; and the proceeds of all such 
sales, and also all moneys and securities for money which shall 
be paid, transferred, or delivered to bim on account of any such 
Coxirt as nforraud, shall be applied towards discharging such 
debts *, and in every case ia which at the time of the altera¬ 
tion of the constitution of the Court there shall be any just 
debts owing on account of any such Court, or any salaries or 
anntiities legally or equitably chargeable upon or payable out of 
the fees of such Court, or out of any fund to which such fees 
are payable, over and above what may bo discharged by the 
moneys and eflccts so paid, transferred, or deliv^^ to the 
Treasurer on account of such Court, and over and above the 
proceeds of the sale of any such messuages, lands, and tenements, 
in cose the same or any part thereof shall be sold, such debts, 
salaries, and anniuties shall be treated as if they were debts 
which had been incorred for the purpose of providing a court¬ 
house for holding the County Court for the district in which the 
place is included where such Court was holden, and shall be 
liquidated out of the general fond htfein-before mentioned, if the 
same shall be sufficient for that purpose, and any deficiency 
therein shall be paid out of the consolidated fund of the United 
Kingdom of Great Britahi and Ireland. 

The langua^ at the commencement of this section 
is so geneM that it will probably be taken by most 
readers as giving to the Treasurers of all the County 
Courts power to sell any lands vested in them under 
the provisions of this Act, But the subsequent part 
of the section shows that it refers only to the property 
of*the Courts in schedules (A.) and (B.) vested in 
them by the preceding section (the 53rd). There is 
no equivalent provision for the s^e of lands purchased 
under this Act. 

73. TVeosurer to communicate with the Treasury ^— 
The 12th instruction reiterates the recommendation to 
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the Treasurer to apply to the Treasury for whatever 
information or guidwce he may need. 

Inst 12. Wbenerer the Treasurer requires any general 
information for his gaidance, he will commnmcate with Mr. 
Hankins at the Treasniy, who will afford every assistance in his 
power upon any matter brought under his notice. But on all 
subjects of importance connected with the duties of the Treasurer 
involving any considerable outlay of money, or other financial 
operations, the Treasurer should c<anmunicatc directly with the 
Lords Coromissioneis of the Treasniy. 

74. Penalties for Misconduct .—The same penalties 
for misconduct are imposed upon the Treasurer as 
upon the other officers. By se^on 116, if “charged 
with extortion or misconduct, or with not duly paying 
or accounting for any money levied by him under the 
authority of this the Judge may inquire in a 
summary way, and “ make an order for repayment of 
any money extorted, or for the due payment of any 
money so levied as aforesaid, and for the payment of 
such damages and costs as he shall think just.” And 
he may also impose a fine not exceeding lOL for each 
offence, as he shall deem adequate. The next section 
(the ll7tb) is still more stringent^ and therefore ^ve 
give it entire. 

Sect. 117. And be it enacted, that every Treasurer, Clerk, 
Bailifi^ or other officer employed in putting this Act or any of 
the powers thereof in execution, who shall wilfully and corruptly 
exact, take, or accept any fee or reward whatsoever, other than 
and except such fees as arc or shall be appointed and allowed 
respectively as aforesaid, for or on account of any thing done or 
to bo done by virtue of this Act, or on any account whatsoever 
relative to patting this Act into execution, shall, upon proof 
thereof before the said Court, and in the case of a Clerk, 
Treasurer, or High Bailiff on allowance of tlie finding of the 
Court by the Loid Chancellor, bo for ever incapable of sermg 
or being employed under this Act in any office of profit or emolu¬ 
ment, and shall also be liable for damages as herein provided. 

75. Protection of Treasurers .—But the statute has 
also thrown about them the same protections as it 
has given to the other officers. By section 113, the 
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Judge is invested with a summary power of oom- 
mit^ of^ or imposing a fine upon^ any person who 
shall ** wilfully 108111 ?’ him “ during nis sitting or 
attendance in Court, or in going to, or returning tern 
the Court.” Section 138 limits actions agmnst 
officers for anything done in pursuance of the Act, to 
three months after the fact committed, and requires 
one calendar month’s notice in writing to be given 
before it is commenced, and provides that no plaintiff 
shall recover if sufficient amends shall have been 
made before action brought, or if after action brought 
a sufficient sum of money shall be pud into Court 
with costs by the defendant. And the 13pth section 
enacts, that if a^ such action be broimht agidnst any 
officer of the Uourt and the jury mid no greater 
damages than 20/. the plaintiff shall have no costs, 
unless the Judge certify in Court on the back of the 
record that the action was fit to be brought in such 
Superior Court. 
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Book II. 76. D^fiition of the Term .—The interpretation 
clause (sect. 142) enacts, that in construing the Act 
— ' the word “ Clerk sh^ be understood to mean 
" C!hief Clerk or " Registrar,^* 

77. Appointment of .—^The appointment of the Clerk 
is vested in the Judges, subject to theapprovfd of the 
Lord Chancellor. 


Section 24. Sect. 24. And be it enacted, that for eveiy Court under the 

Appoint ment ®f ^his Act there shall be a Clerk, who shall be an 

of Clerks attorney of one of Her Majesty's Superior Courts of Common 
vcstBcl in 

Judge*, huh- I'Sw, and whom the Judge shall be empowered to appoint, 
LoM*^' subject to the approval of tlio Lord Chancellor, and, in case of 
Chancellor, inability or misbehaviour, to remove, subject to the like approval; 

and, until otherwise directed by Her Majesty, with the advice of 
her Privy Council, every such Clerk shall be paid by fees as 
hereinafter provided ; and in cases repairing the same, such 
Assistant Clerks as may be necessary shall be provided and paid 
by the Clerk of the Court. 

Clerk to t)G 78. Whoehall be .—For every Court there is to be 
an attoi ney- g, Clerk, who shall be an attorney of one of Her 
at-iaw. Majesty’s Superior Courts of Common Law. 

79. Two Clerks may be appointed in Ropulous Dis¬ 
tricts .—In certain cases, in populous districts, where 
he may deem it expedient, the Lord Chancellor is em¬ 
powered to appoint two persons to execute the office 
of Clerk joinriy, both of them being ^iJified as above 
provided. If in any of the Local Courts named in 
schedules (A.) and (B.), and converted into County 
Courts, there had been previously more than one Clerk, 
the same number of Clerks are to be conrinued, unless 
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the Lord Chancellor should direct the number to be Boos ii. 
reduced. The section is as follows: 


Seot. 25. And be it enacted, that it sh^l be lawful ibr the Cap, 3. 
Lord Chancellor, in popolous' districta in which it shall appear ^ C7er i!. 
to him expedient, to direct that two persons shall be appointed SeciUm S6. 


to execute jcantly tho (^oe of Clerk, under such r^ulationB as Iq populous 

to the division of the duties and emoluments of the said office os 

shall be from time to time made by order of Conrt in case of Chancellor 

difference between them, each of such persons bong qualified as ^^ci^ks 

is hereinbefore provided in the case of a single Clerk ; and 

where under the provisions of any Act cited in either of the said 

sohedules (A.) and (B.) more than one Clerk is now aciiDg in 

and for the Court holden under snch Act, the same number of 

Clerks shall be continued, unless it shall seem expedient to the 

Lord Chancellor to order that such number be reduced. 


80. Deputy Clerk may he appointed, — Provision is 
made by section 26 for the appointment of a Deputy 
to act for the Clerk in case of illness or nnavoidable 
absence. This appointment is to be made by the 
Clerki with the approval of the Judge, or if the Clerk 
be unable to make such appointment, then the Judge 
may do so. The Depufy most possess the same 
qualification as a Clerk, that is, he must be an attor¬ 
ney-at-law. He may be removed at pleasure by the 
^rty appointing him; and while acting as such 
Deputy he is to have the same powers and privileges, 
and be subject to the same provisions, duties, and 
penalties for misbehaviour, as if he were the Clerk. 
For a specification of these, reference must be made 
to the subsequent parts of this section, which treat of 
the duties and liabilities of the Clerk. The language 
of the statute is as follows: 


Sect. 26. And be it enacted, that it shall be lawful for the SectUm 2G. 
Clerk of any such Court with the approval of the Judge, or, in caseof 
case of inability of the Clerk to make such appointment, for the 
Judge to appoint from time to time a Deputy, qualified to be Deputy may 
appointed Clerk of the said Cooit, to act for the Clerk of tho 
said Court at any time when he shall be prevented by illness or 
unavoidable absence hum acting in such office, and to remove 
such Deputy at his pleasure ; and such Deputy while acting 
under such' appointment shall have the like powers and privi- 
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l^es, and be enbject to the like pForisionSy duties^ and penalties 
for imsbehaTionr) as if be were the Clerk of the sud Court for 
the time bdng. 

Although not so expressly enacted, the appointment 
of a Deputy Clerk ought to he in writing, and a 
minute of the appointment should be entmd upon 
the Record of the Court, and should state the cause 
of such appointment, and that it is with the approval 
of the Judge, if made by the Clerk, or otherwise that 
it is the appointment of the Judge. In the former 
case, the appointment should be signed by the Clerk 
and countersigned by the Judge; in tnc latter, it 
should be signed by tne Judge only. The following 
may, perhaps, be a convenient form for this appoint*^ 
ment: 

Ai*pointmkmt of Deputy Clerk by tiis Clerk. * 

I, A . B.y being the Clerk of the CowUg Court of at 
being prevented by (“illness” or **unavoidable absencc”)yVoOT 
acting in my said office^ do kenhy. Kith the ajtproval of C. !>., 
Jisq., the Judge of the said County Courts ajypoint JB. F.^ of 
in Uie county of gentlemcm, to be my Deputy dur^g the 
period of sudi my (“ illness” or “ unavoidable absence”). 

Given under my hand this day of 184 . 

{Signed) A. B.^ 

Clerk of the said County Court. 

Approved by mo, C. D., 

Judge of the said County Court, 


Appointment op Deputy Clerk by tiiE‘Jvi>ok. 

Whereas A. B.^ Clerk of the County Court of at 
is prevented by (“illness” or “unavoidable absence”) from 
acting in his said office^ and he is also unable to appoint a 
Deputy ptaUJied to act for 4m, T do hereby, in pursuance of 
die provisions of the statute in such case, appoint E. F,, of 
in the county of geniteuum, to be Deputy for the said A. B. 
in his oJjUce of Clerk of the said Court during the period of 
such his (“illness” or “ unavoidable absence”) as aforesaid. 

Given wider my hand this day of 184 . 

(Signed) C, D., 

Judge of (he said County Court. 
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81. Clerks of Courts in Schedules (A,) and (B.)— 
Special provisions are made hj the 31^ section for 
persons who had been performing the duties of Clerk 
m the Local Couits held under stotutes cited in sche¬ 
dules (A.) and (B.) It is enacted, that persons who 
shall be filling that office on the ist day of Jime in 
this year (1846), and who shall continue to hold it 
** at the time when such Act shall be repealed under 
the provisions of this Act, whether or not qualified as 
herembefore provided, shall be entitled, if not dis¬ 
qualified under this Act, to be the first Clerks, &c., 
of the same Court when holden as a Coun^ Court 
under this Act.” To interpret this provision, it is 
necessary to ascertain precisely what is the time when 
the local Act named in the said schedules was repealed 
under the provisions of the County Courts Act. For 
this, reference must be had to the 5th section, which 
provides for the time and manner of the conversion 
of the Local Courts named in those schedules into 
County Courts. ^ that section it is enacted, that it 
shall be lawful for Her Majesty, with the advice of her 
Privy Council, to order that any Court holden for the 
Recovery of Small Debts, &c., within the provisions 
of any Act cited in either of the schedules annexed to 
this Act, and marked (A.) and (B.) respectively, shall 
be holden as a County Court, and thereupon “ it shall 
be lawful for Her Majesty, with the advice aforesaid, 
to assign a district to eveiy such Court, either ^eater 
or less than the district in which the Court holden 
under the provisions of any such Act now has juris¬ 
diction, and to alter the place of holding any such 
Court, or to order that any such Court be abolished ; 
and every such Court shall continue to be holden 
under the Act according to which it is now consti¬ 
tuted or regulated, until the time mentioned in any 
such Order which shall be made with reference to 
such Court; and from and after the time mentioned in 
any such Order, the Act or Acts under which such 
Court is constituted, so far as the same relate to 
the establishment, or jurisdiction, or practice of a 
Court for the Recovery of Small Debts or Demands, 
shall be repealed, &c.; and such Court so ordered to 
be holden as a County Court shall thenceforth be 
holden as a County Court under this 'Act, and in all 
respects as \f it had been originally constituted under 
the provisions of this Act** And the 6tb section pro- 
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vides that, at the time mentioned in anjr such Order 
(of Council), which shall have been made as aforesaid, 
for holding any of the Courts mentioned in either of 
tile said schedules as a County Court under this Act,” 
the recited Acts and all other Acts affecting its jims- 
diction are repealed. And by the 8th section it is 
provided, that "any Order in Council made for the 
purposes of this Act shall be published in the London 
Gazette : and notice of the intention of Her Majesty 
to take into consideration the propriety of making 
any such Order shall be published in the London 
Gazette one calendar month at least before any such 
Order shall be made.” 

Upon this a question of considerable interest has 
been raised in the case of Rep. v. Gidson, 1 C. C. 
Chron. 121, which was a motion for a rule calling 
upon Mr. Gibson, the present Clerk of the Couhfy 
Court of the St. Albans district, to show cause why 
a quo warranto should not issue in respect of his said 
office. The facts were stated to he, that the ^pli- 
cant, Mr. Ablett, had been the Clerk of the Local 
Court of St. Albans under one of the statutes com* 
prised in schedufifeB (A.) and (B.), namely, the 25 
Geo. 2, c. 38. But Mr. Ablett is not an attorney. The 
Order in Council abolishing the old Court was issued 
on the 13th of March, and the Order in Council 
establishing the St. Albans County Court, which 
comprised the district of the old L^al Court, with 
some additions, was not issued till the 15th of March. 
Upon these facts the question was whether, under the 
34th section, above cited, Mr. Ablett was entitled to 
be Clerk of the new County Court; for if he was not 
entitled to the office under that section, he could not 
have been appointed of grace, because he was dis¬ 
qualified by reason of his not being an attorney. The 
Judge came to the conclusion that he had not a title 
to the office under that section, and that consequently 
he was compelled to appoint a Clerk duly qualified. 
On the part of Mr. Arnett, it was conten^a that he 
was filling the office at the time of the abolition of the 
old Court, and consequently was entitled to be Clerk 
of the new Court. On the other hand, it was argued, 
on behalf of Mr. Gibson, the present Clerk, that the 
old Court was not in existence at the time the new 
Court was established, and consequently that the 
Clerk did not come within the provisions of the Act 
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relating to the office of Qerk. The Court purposely 
abetted from giving any opinion upon the questions 
raised, but, deeming them of so much importance as 
to require a solemn argument in full Court, the rule 
was made absolute. 

The point at issue deserves some attention. The 
statute enacts that the persons filling the office of 
Clerk on the Ist of June, and who shall continue to 
hold it at the time when euch Act shall he repealed 
(whether or not qualified, &c.) are to be entiUed, if 
not disqualified under this Act, to be the first Clerks, 
&c. « 

Who are the persons holding the office at the time 
when such Act is repealed ? 

To discover this, it is necessary to ascertain when 
such Act was repealed. 

What is to constitute a repeal of such Act ? 

The 5th section, above cited, provides for this. It 
enacts, that Her Majesty may assign a district to every 
such Court, and alter the pl^e of holding it, or order 
that any such Cour^ he abolished j and such Court is 
to continue until the time mentioned in any suck order ; 
and from and after the time mentioned in any such 
Order, the Act or Acts under which such Coiut is 
now constituted, so far as the same relate to the 
establishment, or jurisdiction, or practice of a Court 
for the Recovery of Small Debts or Demands, shall 
be repealedand such Court is thenceforth to be 
holden as a County Court, as if it had been orimnally 
constituted under the provisions of the County Courts 
Act. 

The Order in Council of the 9th of March, 1847, 
(see ante, p. 11,) provides as follows;—" Her Majesty, 
&c., is pleased, by and with the advice of her Privy 
Council, to order, and it is hereby ordered, that on 
the thirteenth day of March in this year, the several 
Courts holden for the Recovery of Sm^l Debts or 
Demands, under the provisions of any Act or Acts 
cited in oife or both of the schedules annexed to the 
said Act of the last session of Parliament, and marked 
(A.) and (B.) respectively, shall he abolished, ^c. [here 
follow certain excepted Courts], and also that each of 
the several Courts of Request or Conscience, hereto¬ 
fore holden for the Recovery of Debts and Demands, 
in the several cities, towns, and places hereafter men¬ 
tioned within the provisions of some one or more of 
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the Acts cited in the schedule annexed to the said Act 
of the l&st session of Parliament, and marked (A.) 
shall be holden as a Couniy Court, on and after tht 
saidjiftemth day of Marcht^ &c. 

Thus, the Order in Council appoints the thirteenth 
of March as the time when the said Courts shall be 
abolished, and the J^teenih of March as the time when 
thCT shfidl be holden as County Courts. 

^ferrin^ again to the statute, it will be observed 
that Her Majesty in Council is empowered to order 
that any Court in the said schedules shall be abolished, 
and to a^^oint the time for its abolition; up to that 
time, the Court is to continue to be holden under the 
Act by which it was constituted; but, fVom the time 
mentioned in the Order, the Act is to be repealed, and 
the Court so ordered to be holden as a County (^ourt 
is thereupon to be holden as such. 

The question, therefore, resolves itself into this: 
Is the time appointed by the Order in Council for the 
abolition of the old Court, or thht at which it directs 
it to be holden as a County Court, to be construed as 
the time contemplated by the statute at which the 
local Act is to be repealed ? 

One time is appointed by the Order in Council for 
the abolition of the Court, and another for the repeal 
of the Act under which it was holden. The language 
of the section that relates to the appointment of Clerks 
is, that the office shall be continued to the person 
filling it *'at the time when such Act shall he re¬ 
pealed*^ Is such Act repealed by that portion of the 
Order in Council abolishing the Court, or by that 
portion which in terms orders that the Act shall be 
repealed? Our impression is certainly strong that 
the abolition of the Court was the repeal of the Act, 
and that if the Act had not been ordered to be 
repealed in words, it would have been repealed by the 
order for the abolition of the Court. If this first part 
of the Order would have repealed the Act, had it stood 
alone, not the less will it do so because' the same thing 
is repeated subsequently in more express terms; And 
for these reasons we are inclined to the conclusion 
that all the Local Courts named in the schedules were 
abolished, and their Acts repealed, on and from the 
thirteenth of March ; and fbat all who were then 
Clerks on that day (having been also such on the 1 st 
of June preceding) were entitled to be Clerks of the 
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new County Courts into which they were converted, El¬ 
even although they had not the qualification required 
bv the Countv Courts Act, namely, that of being an — 

attorney • citt'k 

But it is pUun that they must not be subject to 
any of the disquaiijications of the County Courts Act; 
such as holding the office of Treasurer, and such like, 
which will be more particularly stated presently. 

The following is me section verbatim: 


Sect 34. Provided always, and be it enacted, that the *S wtton 34. 
persons bolding the offices or performing the dntiesof Clerks and Provision 
High Bailiffs in my Court holden under any Act cited in either 
of the said schedoles (A) and (B.) on the first day of June in ^^h U^Uffs 
this year, and who shall continue respectively to hold the same under Acts 
offices or to perform the same duties at the time when such Act 
shall be repealed under.the provisions of this Act, whether mr (A.)and(B.) 
not qualified as herein-beforc provided, shall be entitled, if not 
disqiHilificd under this Act, to be the first Clerks and High 
Bailifis of the same Court when holden as s County Coiut under 
this Act, and shall continue to execute their several ofiices, sub- 
ject to the power of removal provided in this Act, except that, 
the Clerks and High Bailifis already appointed to any Court 
named in the said schedule (A.) shall be removable only for 
such cause as would have warranted their removal under the 


Acts according to which their Court is now holden; and 
where, under the provisions of any of the said Acts, more 
than one Clerk was on the said first day of June, and shall be, 
when such Act shall be repealed, under the provisioDS of this 
Act, acting in and for any of the said Courts, or in and for any 
district or division of any Court, tiie same persous shall jointly 
exccuto the office of Clerk of the same Courts as aforesaid, 
under such regulations as to the division of the duties and 
emohunents of the said office as shall be from time to time made 
by order of Court, in case of difference between them : provided 
always,'that if the Clerk of any Court cited in the said schedule 
(A.) shall, within one calendar month next afW the repeal of 
the Act under which it is now holden, decline to acc^ the 
office of Clerk to the same Court as holden under this Act, it 
shall be lawtul to the Commissioners of Her Majest/s Treasury, 
if they shall think fit, to take into consideration the special 
circumstances eff eadi case, and to award sncdi compensation to 
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be paid to such Clerk as under the circninstances they shall 
think reasonable, in the manner herein j)roTided in the case of 
persons whose emoluments will be diminished or taken away by 
this Act 

82. Clerks qf the Bristol Courts.—K special provi¬ 
sion is made by section 35, for the Clerks and officers 
of the two Courts called respectively the Court of 
Conscience and the Coiir# of Re^uests^ which had 
previously existed in the city of Bristol, as follows : 

Sect. 35. And whereas the jurisdiction of the Court of Con¬ 
science in the city of Bristol, under the provisions of an Act 
passed in tht first year of tlie reign of Her Majesty, and cited 
in the schedule (A.) to this Act annexed, extends to the 
recovery of debts and demands aot cxcetdiug forty shillings ; 
and the jurisdiction of the Court of Requests in tlie said city, 
under the provisions of an Act passed in the fifty-sixth year of 
the reign of King George the Third, and also cited in tlie said 
schedule (A.), ext^ds to the recover)' of debts and demands 
above forty shillings and not exceeding fifteen pounds; be it 
enacted, that in case the persons now holding the offices of 
Registrar and Clerk and Deputy Registrar of the said Coui’t of 
Conscience shall continue to bold the same offices respectively 
when a Court shall be established in the said city of Bristol 
under the provisions of this Act, they shall be eutitlcd to hold 
the office and execute the duties of Clerks of any such Court in 
all causes and matters relating to debts, claims, and demands 
not exceeding forty shillings, under such regulations as to tlie 
division of the duties and emoluments of the ^id office as shall 
be from time to time made by order of Court, in case of differ¬ 
ence between them; and in cose the person now holding the 
office of Clerk of the said Court of Requests shall continue to 
hold the same office at the time when such Court shall be 
established, he shall be entitled to hold the office and execnie 
the duties of Clerk of any such Court in all causes and matters 
relating to debts, claims, and demands exceeding forty shillings; 
and the said persons severally shall be removable only for such 
cause as would have warranted their removal under the several 
Acts according to which the said Conrts are now liolden. 

83. DisqudlifcatioTis for the office of Clerk ,—The 
28th section, already noticed as it affects the Trsiasu- 
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rers, extends also to the case of Clerks; but as the Booxii. 
object of this Treatise is to give, under its proper oFn^M. 
heading, all the law relating to each particular subject, — 
even although it may be necessa^ to repeat the same 7 ^^^* 
sections under some other heading, so as to prevent — 
the inconvenience and risk of reference to and fro, we 
purpose to deal with the present topic as if it had not ^ * 

been elsewhere touched upon. 

The disqualifications for the office of Clerk are— 

1st. Being the Treasurer or High Bailiff of the 
Court. 

2 nd. Being the partner of the Treasurer or High 
Bailiff of the Court. 

3rd. Having in his service any person who is the 
Treasurer or High Bailiff of the Court. 

4th. Being the partner of, or having in his service, any 
person who is the partner, or in the service, of the 
IVeasurcr or High Bailiff. 

This is provided by section 28, in the terms follow¬ 
ing: 


Sect. 28. And be it enacted, that it shall not be lawful for Section 28. 

the Clerk of any Court holden under this Act, or the partner of Qffleesof 

any such Clerk, or any person in the service or employment of Clerk, 
such Clerk or his partner, to act as Treasurer or High Bailiff BallUf 
of the Court; or for the Treasurer, his partner ac clerk, or any 
person in the service or employment of such Treasurer or his 
partner, to act as Clerk or High Bailiff; or for the High 

Bailiff, his partner or clerk, or any person in the service or 

employment of such High Bmliff or his partner, to act as Clerk 
or Treasurer of the Court. 


84. Clerk is not to act as Attorney in the Court ,— 

By the 29 th section the Clerk is prohibited, either by 
himself or partner, to be directly or indirectly engaged 
as the attorney or agent for any party in any proceed¬ 
ing in the Comrt of which he is Clerk. These are the 
words of the statute: 

Sect, 29. And be it enacted, that no Clerk, Treasurer, High 2 9. 

Bailiff, or other officer of the Court shall, either by himself or Officers not 
his partner, be directly or indirectly engaged as attorney or in 

agent for any party in any proceeding in the said Court.' the Court. 

Upon this, a question of considerable importance Can Om 
has arisen; namely, whether the Clerk of one Court 

I 2 
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Book ji. practise in another Court in the same circuit or 
OFTOEBB. “ sanae county? 

—^ The question turns upon the meaning that is to be 

given to the words “ in the said Court.’ 

- * The " said Court” refers to the same term in the 

Court prac- previous part of the section, “ that no Clerk, &c., of 
anotboj Court shall,” &c. “Who is the Clerk of the Coi^ ? 

Court in the To ascertain this, we must turn to the language 
same county? appointment in section 24, and this provides 

‘'that for every Court imder the authority of this Act 
there shall be a Clerk,^* 

The words "the Clerk of the Court,” in the 29th 
section, therefore, clearly mean that Court only to 
which he is appointed under the 24th section. 

But the real difficulty of the question arises upon 
the 2nd section, which throws very great doubt upon 
the construction to be given to the term “ Court** in 
the subsequent sections. By that it is enacted, “that 
it shall be lawful for Her Majesty, with the advice 
aforesaid, to divide the whole or part of any such 
county, including all counties of cities, &c. into dis~ 
trictSi and to order that the County Court shall be 
holden for the recovery of debts and demands under 
this Act, in each of such districts f* and further on, 
“ and to order from time to time that the number of 
districts in and for which the Cmirt shall be holden 
shall be increased, &c. and with the advice aforesaid, 
to alter the place of holding any such Court, or to 
order that the holding of any suck Court be discon¬ 
tinued, &o. and with the a(l\dce aforesaid, to declare 
hj what name, and in what towns and places, thd 
County Court shall be holden in each district** 

Now, it is plain, from the entire language of this 
section, that the Legislature contemplated all the 
Courts being held in the same county as one and the 
same County Court, having its sittings in different 
districts. The County Court is expressly directed to 
be held in each district. If, therefore, there be in 
fact but one County Court in each county, and the 
^'arious district Courts are only, as it were, adjourned 
sittings of the same Court, it would follow that the 
Clerk of any Court may not act as attorney or agent 
for any jiarty in any proceeding in any other Court 
in the same county. 

The question being open to so much doubt, and 
the penalty being a serious one, it would at least be 
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most prudent for the Clerk to avoid the risk of error 
until the 2nd section has received a judicial interpre¬ 
tation, which it will have in the quo warrantoes now 
pendint^r in the Queen's Bench to try the validity of 
the appointments of some of the Judges. 

The same question might also be raised upon the 
appointment of most of the Clerks, for if the words 
in the 24th section relating to the appointment, ** for 
.ecery Cowr^ under the authority of this Act there shall 
de a Clerk,” he construed by the description of the 
' term ** a Court" in the 2nd section, and that receive 
the interpretation which its language appears to imply, 
namely, “the County Court" of the whole county 
sitting in various districts, then is almost every ap¬ 
pointment of Clerk invalid, for ** every Court" would, 
in such case, have, not a “Clerk,” but many Clerks. 
But this again might be cured by the provision that 
in populous* districts more than one Clerk may be 
appointed to the same Court. 

The question was early raised in the Hertford 
County Court in the case of Cheek v, Vark (1 C. C. 
Chron. 14), in which the Clerk of the County Court 
of Barnet appeared as an attorney in the €^ounty 
Coui’t of Hertford, in the same county. On the ob¬ 
jection being taken, the learned Judge (Mr. Koe) said 
tliat upon consideration given to the point he had 
come to the conclusion that the Court “was confined 
to the district of Hertford, and cousequeutly that the 
Clerk of the Barnet Court was entitled to appear.” 

Penalty for non-ohsermnee. —A penalty of 50?. is 
imposed upon the Clerk offending against either of 
the above prohibitions. The words of the statute arc 
these:— 

Sect. 30. And bo it enacted, that every person who, being the 
Olcrk of any sack Court, or the partner of such Clerk, or a 
person in the service or employment of any such Clerk or of his 
partner, shall accept the office of Treasurer or High Bailiff of 
such Court, or who, being the Treasurer of any such Court, or 
tlie })ai44ier of any such Treasurer, or s person in the service or 
employment of any such Ti'easurcr or of his partner, shall accept 
the office of Clerk or High Bailiff in the execution of this Act, 
or who being the High Bailiff of such Court, or the partner of 
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- * of Clerk or Treasurer in the execntion of this Act, and also 

every Clerk, Treasurer,' High Bailiff, or other officer of any such 
Court who shall be, by himself or his partner, or in any ivay, 
directly or indirectly, conccnied os attorney or agent for any 
party in any proceeding in the said Court, shall for every such 
offence forfeit and pay the sum of 6fty pounds to any person 
who shall sue for the same in any of Her Majesty's Superior 
Courts of Record, by action of debt or on the cose. 

85. Clerk must reside within the distrietj 
Sect. 3 of 13 & 14 Viet, c. 61, provides "that every 
Clerk and assistant Clerk appointed after the passing 
of this Act, viz., 13 & 14 Viet. c. 61, to any of such 
Courts, shall reside within the district of the Court 
or Courts for which he shall have been appointed, or 
within five miles of the place where such Court is 
holden.” 

Remwaiof gg^ Removal of Clerks .—^The power to remove the 
' Clerk was, by sect. 24 of 9 & 10 Viet. c. 95, vested in 
the Judge, subject to the approval of the Lord Chan¬ 
cellor, and that power could only be exercised " in 
case of inability or misbehaviour.’^ But that enact¬ 
ment is now rei)ealed by sect. 4 of 13 & 14 Viet, 
c. 61, which enacts— 

13 & U Viet. 4. And be it enacted, that so much of the said Act of 

c. 01, B. 4. tiiQ tenth year of Her Majesty as relates to tlie removal of 
Clerks or High Bailiffs of the Courts holdcn under the said Act 
shall be repealed; ard it shall be lawful for the Lord Chan¬ 
cellor, or where the whole of the district of the Court or Courts 
for which the Clerk or High Buliff shall have been appointed 
is within the Duchy of Lancaster, for the Chancellor of the 
Dueby of Lancaster, when sneb Lord Chancellor or Chancellor 
of the Duchy si all in bis discretion think 6t, to remove the 
Clerk, High Builiff', or any assistant clerk of any such Court 
or Courts from his office, and from time to time to make such 
order as to the attendance of any Clerk, Deputy Clerk, or 
Assistant Clerk, during tlie sitting of the Court or otherwise, as 
he shall think fit: provided always, that sothing herein con- 
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tained shall affect the tenoro of ofBce of any person who before 
the passing^ of the said Act held an office in any of the Coarts 
mentioned in the schedule (A.) annexed to the sud Act 

This enactment takes away altogether the power 
of County Court Judges to remove their Clerks 
and assistant Clerks, and it gives the Chancellor a 
power of removing any Clerk or High Bailiff at his 
discretion. It thereby converts a freehold office into 
an office held at the will of the Chancellor for the 
time being. This enactment applies generally to the 
officers already appointed as well as to such as will be 
appointed in mture, and the only exceptions are such 
as had, before the passing of the 9 & 10 Viet. c. 95, 
held an office in any of the Courts mentioned in the 
schedule (A.) annexed to that Act. 

This provision was probably suggested hy the 
decision of the Court of Queen’s Bench in the case of 
Reff. V. Owen (3 C. C. Chron. I69i) in which it 
appeared that the Clerk of the Court had been 
removed by the Judge for being in pecuniary diffi¬ 
culties, and which removal had been confirmed by 
the Lord Chancellor. It wa? held by the Court that 
there was no power to do so for such a cause, the 
statute limiting the liability to removal to cases of 
‘‘ inability or misbehaviour,” and that insolvency was 
not misbehaviour, and did not necessarily produce 
inability. Lord Campdkll said— 

Now, the jury find that there was ability, for they find that 
the relator discharged the duties of his office until he was 
removed, and that, though the judge dismissed him for inability, 
his onl^ inability was great (pecuniary embarrassmeut, and want 
of money to pay bis debts, which did not affect his mind, or 
hinder liim from the dischaige of liis official dnties. If, here¬ 
after, this state of pecuiiioiy embarrassment should affect his 
mind, or hinder him from performing his duties, there may be, 
either upon the score of inability or of misbehaviour, a ground 
for dismissing him. Great ^teenniary difficulty may exist with 
great official ability; for we know that when William Fitt, the 
younger, was making his country the admiration of the whole 
world, ho was under the pressure of those great pecuniary obll> 
gations which were afterwards discharged by the gratcfiil 
country which paid his debts. And Erie, J., smd—The judge 
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of a County Court may discharge the Clerk in case of inability; 
but the Clerk has a right to raise tho question whether that 
inability exists, and that question is for a jury to decide. That 
question has boon referred to a jury, and they fin<l that, tliough 
the relator was dismissed for inability, no other inability except 
insolvency cunld be charged upon him. That seems to me tho 
full effect of tlic finding. So that there is no actual mental ur 
bodily Inability, but ciix:umstances arc found to e.^it>t, such, that 
it is very probable tlut the mind might be affected, harassed, 
and distracted by them, or the man’s principles of common 
honesty might be endangered. But then these circumstances 
are merely evidence. The fact of insolvency does not, as a con¬ 
clusion of law, import the “ inability " spoken of in Ibe statute. 
There may be, and often is, a state of hopeless insolvency, with¬ 
out any fault of the individual, and befalling him in a course of 
ordinary prudence, and the most complete honesty. 

87. Payment of Clerk .—Until otherwise directed 
by Her Majesty, with the advice of her Privy Coun¬ 
cil, the Clerk is to be paid by fees (section ‘2-1), as 
provided by section 37, which regulates the fees, and 
will come to be considered hereafter. But it is 
enacted by section 39, “ that it shall he lawful for 
Her Majesty, with the advice of her Privy Council, 
to order that** the Clerks and officers of the Courts 
holden under that Act “ shall be paid by salaries 
instead of fees, or in any manner other than is pro¬ 
vided by this Act.** And section 40 limits the amount 
of the salary of a Clerk to 600/. per annum with 
reasonable travelling expenses. This is the section 
verbatim 

Sect. 40. And lie it enacted, that the greatest salaries to bu 
received in any case by the Judges and Clerks of the Courts 
holden under this Act shall be twelve hundred pounds by a 
Judge and six hundred pounds by a Clerk, exclusive of all 
salaries to bis Clerks employed in tho business of the Court, and 
other expenses incidental to his office, unless in tho case of any 
Judge or Clerk of any such Court acting in the same capacity 
before the passing of this Act in any Court mentioned in the said 
schedule (A.), whose salaries shall not be llmitoil to any sum less 
tlian the average amount of the fees and emoluments of their 
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But this right to compensation is limited by the Boos ii. 
next section. 


Sect 39. And be it enacted, that it shall be lawful for Her 
Majesty, with the advice of her Pnvy Council, to order that the 
Judges, Clerks, Bailiffs, and officers of the Courts holden under 
this Act, or any of them, shall be paid by salaries instead of 
fees, or in any manner other than is provided by this Act; and 
if Her Majesty shall be pleased, with the advice aforesaid, to 
make such order, or to order that any such Court shall be 
abolished, or that the district for which any such Court is 
holden shall be consolidated with any other district, or if any 
Act shall be passed whereby it shall be provided that the said 
Courts or any of them shall bo abolished, or otliorwise consti¬ 
tuted than is provided by tliis Act, no such Clerk or Bailiff, nor 
any Judge, Couijty Clerk, Treasurer, or other officer of any such 
Court, shall bo entitled to any compensation on account of 
ceasing to hold bis office, or to receive tite fees allowed by this 
Act, or on account of his emoluments being affected by such 
abolition or alteration, unless he shall have presided or acted as 
Judge, Assessor, County Clerk, Treasurer, Clerk, Bailiff, or other 
officer, before the passing of tills Act, in any of the Courts 
mentioned in the schedule (A.) to this Act annexed, in which 
case he sliall be entitled to compensation fur the loss of his feos 
or emoluments, in like manner ^d subject to the same r^ula* 
tions as he would have been entitled thereto under the provisions 
herein contained in case he had been deprived of any fees or 
(nnolunients by reason of the passing of this Act; and in snch 
cose all sums payable in the name of fees to such cffiScers of the 
Court as shall bo paid by salaries shall be paid from time to time 
to tho Treasurer of the Court, who shall pay the sfud several 
salaries out of tho pi-ocecds of such fees, and the smplus shall 
fonn part of the general fund of the Court; and whenever tho 
net amount of tlto fees shall not be sufficient to pay the said 
several salanes, the deficiency shall be made good and paid out 
of the Consolidated Fund of Great Britain and Ireland. 
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89. Security to be given by Clerks .—^Tlie Clerk, in 
common with other officers receiving any moneys in 
the execution of his duty, is to give such securities 
as shall be required by the Treasury for the due per- 
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Booe II. formanoe of bis office, and for the due accounting for 
Ai^d payment of moneys so received by him by virtue 
r— of hi8 office, or which he may become liable to pay 
for any misbehaviour in his office. The section is as 
follows: 


Section 86. Sect. 36. And be it enacted, that the Treasurer, Clerk, and 
Trcasur^, High Bfuliff of every Conrt holden under this Act who may 
H^h receive any moneys in the execution of his duty shall give 

to security, for snch sum and in such manner and form as the 

sticunty, Commissionorsof Her Majesty’s Treasury from time to time shall 
order, for the duo pcrformauce of their several ofScra, and fco* the 
due accounting for and jHiyment of all moneys received by them 


under this Act, (or which they may become liable to pay for any 
misbehaviour in their ofiice.) 


.\ppointment 90 . Assistant Clerks may be appointed, —Sect. 24 
provides for the i^pointment of Assistant Clerks, in 
these words: “ And in cases requiring the same, such 
Assistant Clerks as m^ be necessary shall be pro- 
vided and paid by the (5lerk of the Court.” It is to 
be observed, that while the statute expressly requires 
that the Clerk shall be an attomey>at-law, no such 
qualification is required for an Assistant Clerk, which 
would appear to mdicate that the Legislature con> 
templated in an Assistant Clerk strictly that which 
its name implies, an assistant, and not a substitute. 
This is strengthened by the following section, the 
?dth, which empowers the Lord Chancellor to ap> 
point two Clerks in populous districts,'which would 
not be necessary if Assistant Clerks had been in¬ 
tended to he persons of the same status as the Clerks \ 
and yet a further argument is the provision made by 
the 26 th section for the appointment of a Depuly 
Clerk, in case of Ulness, which also would have been 
needless if it had been intended that the Assistant 
Clerk should be that which in many instances he has 
been made. 


Payment of 
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91 . Payment of the Assistant-Clerk, —^The Assistant 
Clerk is to be paid by the Clerk, out of his own 
pocket, and at his discretion. (Sect. 24.) 


Their duties. 92. Duties of Assistant Clerk, —^The duties of the 
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Assistant Clerk are the same as those of the Clerk. 

It is also directed as follows, by offioLs. 


Inst. 43. All mattors or things required to be done by the 
Clerk of the Court may be done by tbc Clerk joi the Court, or 
by the Assistant Clerk, or Clerk provided by him. 

93. Clerk tft provide an Office* —^The Clerk is to 
provide an office at each })lace where his Court is held, 
and which is to be open d^y froin ten o’clock in the 
morning until four in the afternoon. This is pro¬ 
vided by 

Inst. 42. The Clerk of every Court shall have an office at 
each place whero the Court of which be is Clerk is held. 

I^t. 44. The office of the Clerk shall be open daily, and tbe 
office hours shall be from ten o’clock in the moroing imtil four 
in the afternoon. 
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94. DtUies of the Clerk* —The duties of the Clerk 
(and Assistant Clerk) are numerous and important. 

They are partly set jprth in section 27 . 

Sect. 27. And be it enacted, that tlie Clerk of each Cnnrt, Section 27. 
witli such Assistant Clerks aa aforesaid in cases requiring the DutiesTof 
same, shall issue all summonses, warrants, precepts, and writs of 
execution, and register all orders and judgments of the said 
Court, and keep an account of all pFoccedings of the Court, and 
shall take charge of and keep an account of nil Court fees and 
fines payable or paid into Court, and of all moneys pjud into and 
out of Court, and shall enter an account of all such foes, fines, 
and moneys in a book belonging to the Court, to be kept by him 
for that purpose, and shall from time to time^ at such times as 
shall be directed by order of the Court, submit his accounts 
to bo audited or settled by the Trcasiu^r. 

But, for their more convenient consideration, we 
propose to classify them under distinct heads and 
review them seriatim. He is 

1. To issue all processes of the Court. (Sect. 27.) ^ 

2. To register all orders and jud^ents. (Sects. 27 
and HI.) 

3. To keep an hcoouut of its proceedings. (Sect. 

27.) 
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Dock II. 

THC 

- orncBBa. 

Cap. 3. 
mClfrt, 


I. Duty of 
Clerk to 
issne 
proceaaeo. 


4. To tax costs. (Inst. 36.) 

6. To receive and keep an account of all Court fees 
and fines payable or paid into Court,'and of all 
moneys paid into or out of Court, and to enter an 
account of. all such fees, fines, and moneys so 
received and paid, in a book belonging to the Court 
to be kept by him for that purpose. (Sect. 270 

' 6. To submit accounts to be audited and settled 
by the Treasurer. (Sects. 27, 41, and 420 

7. To send to the Commissioners of Audit an 
account of all sums paid by him to the Ti;easurer. 
(Sect. 46.) 

8. To have die care of the court-house and offices of 
the Court. (Sect. 55.) 

D. To appoint and dismiss the necessary servants 
for taking charge Of the court-house and offices. 
(Sect. 55.) _ » 

10. Under the direction of the Commissioners of the 
Treasury, and 'kibject to such regulations as they 
may require to be enforced, to make all necessary 
contracts, or provide for repairing, furnishing, 
cleaning, lighting, and warming the court-house 
and ofiic^s, for supplying then^with l^aw and office 
books and stationery, and for decaying other 
necessaiy expenses not otherwise provided for. 
(Sect. 55.) 

95^, 1st. Clerk to isstte all Processes '^the Cotff#.— 
The 27t}i section enacts, ‘^that the Clerk of each 
Court, with such Assistant Clerks as aforesaid, incases 
requiring the same, shall issue all summonses, war¬ 
rants, precepts, and writs of execution.” 

And it is directed by the 6 Ist instruction that where 
forms of proceedings arenot prescribed by the schedule, 
the Clerk shall n^e the .necessary process, using, 
when luncticahle, the forms prescribed as guides in 
framing them. It will therefore be prudent for the 
Clerks carefully to observe this instruction and, pre¬ 
serving the words of the forms in the schedule used 
for simple processes, so far as they are applicable, 
merely to alter such portions or make such additions 
as may be necessary to meei the particular object, 
and even in this to use the same language as may 
have been employed to express the same thin g in 
other forms, or in the insfeumons, or statute, It being 
of great importance in all legal documents that the 
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same meaning should be conveyed to every mind, 
which cannot well be unless the saine words are em> 
ployed to express it. This is 


Book IT. 

TBB 

ornexfts. 

Cup. 3. 
Tha Cltrl. 


Intt. 51. 


Buie 51. In caso of proceedings not provided for by the forms 
in the schedules, the Clerk of the Court shall issue the necessary 
process, nsing, where practicable, the forms prescribed in the perk to 
schedule, as guides in framing the same. 


A summary of the processes which the Clerk is 
directed by the statute and the instructions to issue 
may be useful to the reader for ready reference here,' 
although each will be treated of fully hereafter, when 
we come to ’“the Practice of the .County Courts.” 
We append to each the section .or instruction in which 
it is to be found. » 


erame formo 
of prucessetf. 
fre. 


1. To enter plaint and issue summons. (Sect. 59^) 

2. To give plaintiff a note of plaint entered. (Rule 3.) 

3. To annex particulars of demhhd to summons. 

(Rule 4.) 

4. To file copy of summons served. (Rule 13.) 

5. To give notice to the other party of demand of a 
jury. (Sect. 70.) 

6. To make jury list. (Sect. 72.) 

7. To give notice to plainti^ of special defence. 

(Sect. 76') 

8. To give to plaintiff notice of set-off. (Rule 18.) 

D. To give notice to plaintiff of payment of money 

into Court. (Sect. 82.) 

10. To issue summonses to witnesses. (Sect. 85.) 

11. To afEx in bis office list of summonses served. 

(Rule 46.) 

12. To issue orders of commitment. (SeeV 102.) 

13. To issue warrants of execution (sect. r04), and 
endorse thereon the sum of money and costs ad¬ 
judged. (Sect. 109.) 

14. On payment of debt and costs by defendant in 
execution to grant certificate of di^barge. (Sect. 

110 .) * 

15. To approve sureties in replevin. (Sect. 121.) 

16. To approve sureties on staying execution of a 
warrant of possession. (Sect. 126.) 

96. 2nd, 7b register Orders and Judgments .—^The 
27th section dire^ that “the Clerk of each Court, relfiter 

K 
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Book XI. with such asBistant Clerks as aforesaid, in cases 
OFFICES, squiring the same, shall register all orders and judg- 
-— ' ments of the said Court.” This is done in a book, 
the form of which is given in the next section as 

oi-ders aod 

judgments. 3^^ rp^ Account of Proceedinffs of the 

cie^tokL ^'^th section directs, also, that the Clerk 

,an account ^ shall “keep an account of all proceedings of the 
* i.f proceed- Court.*’ For this purpose it is usual to enter them 
in a rough minute book, from which they are copied 
fairly into the minute book; and by section 111 he is 
further required not only to preserve such a note of 
all the proceedings of the Court, hut fairly to enter 
them from time to time in a book belon^ng to the 
Court, which shall be kept at the office of the Court. 

Two instnictionsf namely, the 40th and 41st, relate 
to this subject. They direct the CJeyk to keep his 
books according to the form prescribed, and to prefiz 
to each entry the number of the plaint to which it 
appertains. They are as follow; 


,\s to kccp> 
■: Q books. 


Rule 40. The Clerk of every Court shall keep the several 
books, and in the form in the schedules. 

Rnle 41. Every entry in such books shall haro a number 
prefixed, corresponding with the number of the plaint to whtch 
it refers. 


Tlie form of this book is given on the next page. 

It is no part of the duties of the Clerk to fit up 
the Court-nouse; therefore, where the Clerk gave 
orders for the fitting^up of the Court>liouse, he was 
held personally liable: (Avfey v. Hutchinson, 1 Cox 
& Mac. isg.) 



Count}’ Court of at 

Uinutea of Judgments, Orders, and other Proceedings at a Court held at in the County of on the day of 1&48, 

before Esq., Judge of the said Court 
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Cap> 3 . 
Thi Clerk. 

MxnuH Book. 
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Book U. 
TBr 

OFFICSKS. 

Cap. 3. 
The Clerk, 

Copy of 
register to be 
e>idenee. 


98. Copy of Register to be Evidence. —By the^me 
section (111) it is also provided that such entries in 
the siud book, or a copy thereof bearing the seal of the 
Court, and purporting to be signed and certified as a 
true copy by the Clerk of the Court, shall at all times 
be admitted in all Courts and places whatsoever as 
evidence of such entries and of the re|(ulajity of such 
proceeding?, without further proof, 'lue following is 
the form of such copy : 
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ci 


O 


ft. 

© 

© 


a 

tsi 


H 

fcS 

bJ 

© 



Boos n. 

THB 

omcEfts. 


C<^. 3 . 
The Clerk. 

Certijieii 

Gopv<tf 

Jtegister. 



K 3 






iiOOK II. 
TBE 

OFFICERS. 

C’<». 3. 
The Cierlt^ 

Section 111 . 

Minutes of 
proccedin»r» 

to be kept. 


4. Duty ot 
Clerk to tax 
costs. 

Rule 30. 


.*». Duty of 
CJerk to 
V4>ceive and 
keep account 
of foes and 
moneys. 
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This is the section: 

Sect. 111. And be it piiacted, that the Clerk of every Court 
holden tinder this Act shall cause a note of all plaints and 
summonses, and of all orders, and of all judgments and execu¬ 
tions, and retiiiTis thereto, and of all fines, and of all other 
proceedings of the Coort, to be fairly entered from time to time 
in a book belcmging to the Conrt, Thich shall be kept at the 
(/ffice of the Conrt; and snch entries in the said book, ors copy 
thcrec^ bearing the seal of the Court, and purporting to be signed 
aud certified os a true copy by the Clerk of the Conrt, shall at 
all times be admitted in all Courts and places whatsoever as 
evidence of .such entries, and of tlio proceeding referred to by 
such entry or entrira, and of the regularity of such proceeding* 
without any farther proof. 

99. 4th. To tax Costs ,—^This is directed hy tbo 
36th rule, which is as follows : 

Uulc 36. All costs shall be taxed by the Clerk of the Court. 

The law and practice of taxation will be treated of 
in its proper place. 

100. 5th. To receive and keep Account of Fees and 
Moneys .—^The 27th section also directs ** that the 
Clerk of each Court, with such Assistant Clerks as 
aforesaid, in cases requiring the same, shidl take charge 
of and keep an account of all Court fees and fines 
payable or paid into Coiut, and of all moneys paid 
into or out of Court, and shall enter an account of all 
such fees, fines, and mone;^ in a book belonging to 
the Court, to be kept by him for that purpose.” 

The form of the fee book is prescribed by the 
instructions, and is as follows :— 



County Court of at Court held day of IB4S. 
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101. 6th. To svhmit Accounts to Treo^urar.—The 
27th section also directs that the Clerk “ shall from 
time to time, at such times as shall be directed by 
order of the Court, submit his accounts t6 be audited 
or settled by the Treasurer.’^ And sections 41 and 
42 direct the fees and fines to be accounted for to the 
Treasurer, and the Treasurer to audit such account. 

Sect. 41. And be it enacted, that the Clerk of ercry Court 
holdou under this Act, from time to time as often as he shall be 
required so to do by tho Treasurer or Judge of the Court, and 
in such form as tho Treasurer or Judge shall require, shall 
deliver to the Treaf-nror a full account in writing of the fees 
received in that Court under the authority of this Act, and a 
like account of all fines levied by the Court, and of the expenses 
of levying the same, and shall pay over to tho Treasurer, 
quarterly or oftener in every year, by order of the Court, the 
moneys remaining in his hands over and above his own fees, and 
such balance as he shall be allowed by order of the Court to 
retain for tho current expenditure of tho Court. 

So much of this Act as relates to the payment to 
the Treasurer is repealed by 12 & 13 Viet. c. 101. 
The Clerk is to pay the balances as the Treasury 
may direct. 

Sect. 42. And be it enacted, that the Treasurer of every 
Court holden under this Act sli^l from time to time, quarterly 
or oftener, as shall be directed by order of the Court, audit and 
settle the accounts of tho Clerk and other officers of tho Court, 
and shall receive the balance of the various moneys which* such 
Clerk and other officers simll have received under this Act, and 
shall pay over to the Judge of the Court the amount of his 
fees, and make all such other payments as it shall be requisite 
to make thereout in acc')rdance with the provisions of this Act, 
and shall from time to time pay tho balance remaining on his 
hands, or so much thereof as ho shall be directed to pay, into 
such bank, or otherwise as shall be directed by the Commis¬ 
sioners of Her Majesty's Treasury, 

A series of Instructions issued hy the Lords Com¬ 
missioners of Her Majesty's Treasury to the Treasurers 
of County Courts, under the Act of this 9 10 Viet. 

c. 95, dated June, 1847* contains some very minute 
directions as to the manner in which the Clerks shall 
cany out this provision of the statute, and prescribes 
the forms in which the accounts shall be framed. 
The accounts are to be transmitted to the Treasurer 
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monthly, and at the same time the moneys so received 
for fees are to be paid over to the Treasurer, and also 
so much of the suitors’ fund then in his hands as the 
Treasurer may require. The Treasurer is to audit 
these accounts quarterly, or oftener if he deems it 
necessary, and at the termination of each audit all the 
balance in the Clerk’s hands, whether in fees or 
suitors’ Aind, is to be paid over to the Treasurer, 
excepting only the Clerk’s own fees. The following 
are the instructions to this efTect: 

iNS'r. 1. The Treasurer will require the Clerk dt every Court 
to transmit to him imiTi>}Uiately after the termination of each 
month, an account showing the amount of fees received under 
the authority of the Act, daring the month, distingaisbiag the 
Judge’s fees, the Clerk’s fees, the High Bailiff’s fees, and the 
general fund fees, together witli tm account of all fines levied 
within the month, and tlie expenses of lev^ng the same, and 
likewise an account of the suitors’ money, and tlic balance 
remaining in the liands of the Clerk at the tenmaati(m of the 
said month; such accounts to be made out accoiding to the 
Ihnn marked A. And the Clerk of every Court is, at the same 
tiiuc^ to pay over to the Treasurer the amount of the Judge’s 
fees, and of the general fnnd fees, and also such portion of 
the suitors’ fund then in lus liands as the Treasurer shall 
require. 

TTie form is as follows:—■ 


Book II. 

TBC 

OFFICBIIS. 


(ktp. .1. 

The riet‘L\ 


Inst. I, 

Clerk to 
transmit to 
Treas»urei’ 
monthly 
account 
according tu 
Form A. 



106 


LAW AND PRACTICE OF 


Boor ir. 

TOt 

OFFlOEBfi. 

Cap. 3. 
The Ckrk. 

Fortn A, 

Montfiip 

Aw<>unt. 


(A.) 


FORM OF MONTHLY ACCOUNT. 

Account rendered the Clerk of the County CouH at of the Fees re- 
ceived in the said Court i» the month <tf 134 , under the following 
heads :— 


Date of 


Court. 


of 


'I Plaints. 


j Judge’s 
Fees. 


£ s. 




Total., fii 


d. 


Clerk’s i 
Foes. 


s. |rf. 


Bailirs 

Fees. 


I I 


s. 


J. 


Total 

Fees. 


£, IS 


d. 


General 

Fund. 




s. 


d. 


FINES LEVIED. 


Amount | 
of Flnesj 
levied. 


Esi>en- 
SCS of I 
levying.! 


E.KKCUTTON FEF.S. 

Cook ll 



1 Balance from last Month ... 

£ 

8. 

(1. 



1 

d.\ 

! Paid in during the Month of ' . 




1 


4 

{ Paid out di ring the Month of . 

! Paid over to Treasurer ditto . 

- 

— 


1 

! 


1 

-i 

^ B^nce itr Clerk’s hands. 

. £ 



1 


CLERK’S FEES. 


Dr. Side I’aying In. 

Searches. 

Certificates .... 
Cr. Side Faying out .... 

1 Total .... £ 


s. 


d. 


Clerk of theCourt. 
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102. Treasurer to audit Clerk’s Accounts ,—^The bookU. 
accounts thus sent are to be audited quarterly, of^ees. 
immefliately after each qxiarter-day, or oftener if the — 
Treasurer should deem it (lesirable. And at the 
termination of such audit, the Clerk is to over to 

the Treasurer all moneys remaining in his hands. 

Uliis is the instruction ; 

tiTST. 2. The Treasurer will audit the accounts of the Cleik /n^i, 2 . 
(quarterly, namely, immediately after the 31st March, the 
.30th June, the 30th September, and the Slst December, in each audit Clerk‘» 
year, or oftener in the large court-towns, if he shall detan it quarterly, 
necessary. And at the tenmnaiion of such audit the Treasurer 
shall receive from the Clerk the balance of the suitors' money, 
and all other moneys remaining in his hands, except bis (the 
Clerk’s) own fees. And the Treasurer uill not remove the 
hooks of the Clerk from the. court-town, so as to create any 
delay or inconvenience to the buaneas of the Court. 

IitsT. 3. The Ti-easurer, in auditing the Clerk’s accounts, will inn. s. 

duly examine the various books kept by the Clerk, so as to .. 
satisfy himself of tlic correctness of the accounts by comparing allthebonks. 
the entries in the several books to such an extent as he may 
consider necessary for that purpose. 

103. How the Books are to be kept by Clerk. — The 
Clerks are also required to pursue a prescribed course 
in the manner of keeping their books, as follotvs : 

Inst. 5. And to enable the Treasurer to examine the accounts inst, 

witli greater facility, he will require the Clerk at each coui*t- 

town to pursue the following course in his several books, which Clerk 
, * Mb to keep his 

mamoly : 


accounts. 




Kxecution Booh .—KacU page tu be sejmately added up, 
and a summary of the same made at the end of each 
month, showing the amount of the Clerk's fees and ^itTs 
fees. 

Cash Book .—The debit and credit side of each page to be 
added up, and carried forward freon page to page to the 
end of each month, showing the amount of snitors' cash 
pmd in and paid out, together with the amotmt of fees for 
paying in and out, for searches, and for certificates# 



DOOK 11. 
Tn£ 

OFnCBR<:. 

Cap. 3. 
Tht Cltrk. 


Inst. \ 

Clevk t(» 
fuiiiish 
annual 
bnlancc' 
sheet accord- 
to Form H, 


t'nna ft. 
liaUuK'e’ 
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• 

Fee Book .—Each page to be added up, showing the nmnber of 
plaints, the total of the Judge’s fees, of the Clerk’s fees, 
of the BailifiTs fees, and of the general ftind fees, and like* 
wise the total of tho whole of the fees. The totals of each 
of the fees roust not be carried on from page to page, but 
a sumniiiiy of snch toLils must bo made at the tennination 
of each Court, on a vacant q)acc m the book next follow¬ 
ing the last entries. 

104. Clerk's Annual Balance-sheet .—Once a year the 
Clerk is to furnish a general balance-sheet in a 
prescribed form, marked B. in the schedule attached 
to the instructions. 


JssT. 7. The Treasurer will obtain, fmra the Clerk, once in 
every year, and the Clerk is hereby rcijnired % furnish the 
same, a balance-sheet of the Clerk's ledger, roadc oat ■acct)rding 
to the Form ir.arkc<l B.; and the Treasurer will afterwards 
check the balance-sheet in such way as he may deem necessary, 
so a.s to satisfy himself that the rece ipts have been duly entei'ed 
and accounted for in the cash-book, and posted into the ledger; 
]>ut this duty need not be performed by the Treasurer at any 
specified period of the year, or simultaneously in all tlie Courts, 
but may be done at any conveniwit time, so that the duty is 
performed at least once in every year. 

The following is the form thus prescribed : 


Fokm 15.—(See Instruction Xo. 7.) 

Co\iJity Court at 

Balance SHeer,—L eogeb. 

ShuM'ing the Balance on each Cave on the day rif 1K4 . 


No. of 
Plaint. 

Ledger 

FoUo. 

, Balance of I 
• each Case. » 

• 


i 

s. 

a. 

1 

_! 

Carried forwai^£ 



r 

1 


No. of 

Ledger 

BnloiK'i! of . 

Plaint. 

Polio. 

each Case. < 



£. 

a. 

d .; 

Drougli 

# 

. ioiwanl 



f 

1 

i 

1 

1 

1 

i 

: 

Total i: 



1 
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105. Clerk^s Dishursements to be alhtoed by 7Vea- book n. 
surer .—^TTie 6th instruction directs the Treasurer to (,f™k 8 
^ow in the Clerk’s accounts all disbursements which — 
he shall have made in pursuance of the provisions of 
the 55th section^ on his producing proper vouchers^ as 
follows: 


Inst. 6. The Treasurer will, at the time of the audit, allow Itut. 6. 

in the Clerks accounts, out of the general fund account, all such clerk's ^e- 

disbursements as shall have been made or incurred for servants, hursemcnts 

to be 

repairs of court and offices, books, stationery, and all other noces- allowed, 
sary expense, provided the same shall have been sanctioned in 
the manner required by the 55th section of the Act, and proper 
vouchers are produced. • 

For the list of books, &c. that have been sanctioned 
by the Treasury as proper to be supplied to the Courts 
and officers, see ante, p. 57* 

106. Omission or Neglect by C2erl;.--^hould the 
Clerk fail in observing these directions, the Treasurer 
is instructed immediately to report him to the Treasuiy. 


Inst. 14. Should any the Clerks neglect or refuse to com* Intf. U. 

ply with the directions of the Treasurer in r^ard to any of Treasurer to 

these instructions, it will be the duty of the Treasurer inune- report neg- 
' * Icct to tuO 

diately to report the some to the Lords Commission's of Her Treasury. 

Majesty’s Treasury. 


107. Stamped Receipts to be given and required .— 
Stamped receipts are required on all vouchers, except 
for the payment of the Judge’s fees, and the suitors’ 
money pud to the Clerks, for which the written 
acknowledgment of the Judge and Clerk respectively 
on unstamped paper is to be a sufficient voucher; if 
the party ^ving the receipt cannot wi^, his mark 
must be attested by a competent witness; and where 
the payment is not made to the party apparently 
'entided, a power of attorney or other legal doci^ent, 
authorizing the payment in question, is to be ^r- 
oished. It is therefore incumbent upon tiie Clerks 
to be extremely careful to take stamped receipts ^ 
all payments they may make^ The following are the 
ins^ctions: 


Inst. 17. The Treasurer, in making all payments and dis* 17. 
bursements, should require receipts; and where the sum stamped 
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7. Duty of 
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Audit. 


iSertion 46. 
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send to Com¬ 
missioners of 
Audit an 
account of 
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to 'freasurer. 


d. Clerk to 

appoint 

servants. 
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amounts to 51. and upwards, such receipt should be written on 
properly stamped paper; except in the payment of the Judge's 
fees, and suitors' money paid to Uie Clerks, for which the 
written acknowledgment of the Judge and Clerk respectively 
on unstamped paper will be a sufficient voucher ; and in cases 
where the party is unable to write, his mark will require a 
competent witness. 

Inst. 18. In cases where the payment is not made to the 
party apparently entitled, a power of attorney or other legal 
document authorizing the payment in question should be 
iumislicd. 

108. 7th. To send Accounts to Commissioners of 
Audit, —^The 46 th section directs the Clerk once' in 
every year, or oftener if required, on a day to be 
appointed by the Treasury, to send to the Commis¬ 
sioners of Audit an account of all sums paid over by 
him to the Treasurer of his Court, including all 
unclaiified balances rarried to the account of the 
general fund. 

% 

Sect. 46. And be it enacted, that the Clerk of evory such 
Court shall ouce in eveiy year, and oftener if required, on such 
day as shall be appointed by the Commissioners of Her 
Jlajesty's Treasury, make out and send to the said Coramis- 
sioners of Audit an account of all sums paid over by him to 
tbe Treasurer of th4«Court, including all unclaimed balances 
carried to the account of the general fund, as hereinah;cr pro¬ 
vided ; and every such account, duly vouched by receipts given 
under the band of the Treasurer, shall be a voucher to charge., 
the Treasurer in his account before the said Commissiouers of 
Audit. 

109 . 8 th. To take Charge of Court-house and Offices. 
—It is provided By sect. 56, “ that the Clerk of eveiy 
Court shall have the care of the court-house and 
^ces of the Court.’* 

110 . 9 th. To appoint and dismiss Servants, —The 
same section also enacts, that he “ shall appoint and 
have power to dismiss the necessary servants for 
taking charge of such court-house and offices, at 
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such salaries as shall be from time to time authorized 
by the Judj^e, with the consent of the Comnlissioners 
of Tier Majesty’s Treasury.” (Sect. 55.) 

111. lOfch. Contract for fumiskinff the Courts. —By 
the first Countv Courts Act the Clerk was to contract 
forfurnishiag the o^ces. This was repealed by 12 & 13 
Viet. c. 101, s. 8, and the Treasury is empowered to 
do so. Thus: 

Sect. 8. And be it enacted, that so maeh of the said Act of the * 13 Vtct, 
tenth year of Her Majesty as enacts th.at the Clerk of every 
Court, under the directions of the Comioissioners of Her Ma> 
jesty*a Treasury, and subject to such regulations os they may 
require to bo enforced, shall make all necessary contracts or 
otherwise provide for repairing and fnmislung, and for cleaning, 
lighting, and warming, the coart-hooae and offices of such 
Court, and for supplying the said Court and offices with law 
and office books and stationery, and for defraying all other 
necessary expenses not otherwise provided for incident to the 
holding of the said Court, and as provides that no payment for 
any charge shall bo allowed iu the ClerVs Accounts until al' 
lowed under the hand of the Judge, shall be repealed; and it 
shall be lawful for the Commissioners of Her Majesty's Ti'cagury 
to provide for the several purposes and for defraying the several 
expenses aforesaid in such manner, and by the agency of such 
officers of the Court, or otherwise, as to them shall seem dt. 

• 

112. Clerk tiot to be interested in any such Contract, cierkortrou 
—^'Fhe section thus partially repealed contains the 
following proviso : Provided always, that the Trea- in contract-*, 
surer or Clerk of any Court, or the p^ner of any such 
Treasurer or Clerk, shall not be directly or indirectly 
concerned or interested in any such contract, or in 
supplying any articles for the use of the said Courts 

and ofiices.” (Sect. 55.) 

113. Accounts must he sanctioned by the Judge .—^^I'he 
same section also contains a proviso, **thatnopay- 
ment for any such charge shall be allowed in the 
Clerk’s accounts until allowed under the hand of the 
Judge.” (Sect. 55.) 

114. Section 55.—As the section is an impd^nt 

one,, it will be desirable to give it entire. It is as 
follows: ^ 

Soct. 55. And be it enacted, that the Clerk of every Conri iS 0 r^Mn M. 
»hall have the care of the court-hooso and offices of the Court, 
and shall appoint and have power to dismiss the necessary ser* 

L 2 
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vante for taking charge of such court-boase and offices, at 
oTTicsKs. salaries as shall be from time to time antliorized the 

— Jadge, with the consent of the Commissioners of Her Majesty’s 
Treasnryj and the Clerk of the Court, tindor the direction of 
the said Commissioners, and subject to such r^ulatioss as they 
iiave the may require to be enforced, shall make all necessary contracts 
^'barj?e of the or otherwise provide ibr repairing and furnishing, and for 
ho^cs &c lighting, and warming, the said court-house and 

and to ap- offices, and for supplying the said Gohrt and offices with law 

point And and office books and stationery, and for defraying all other 

dismiss ser- necessary expenses not otherwise provided for incident to the 
v.infs. -c. holding of the said Court, and the charge of the court-house 
and of^s, and expenses thereby incurred, shall be paid out of 
the general fond of the Court: provided always, that the 
Treasurer or Clerk of any Court, or the partner of any such 
Treasurer or Clerk, or any person in the service or employment 
of any such Treasurer or Clerk, shall not be directly or indi¬ 
rectly concerned or interested in any such contract, or in sujh 
plying any articles for the use of the said Courts and offices: 
provided also, that no payment for any such charge shall be 
allowed in the Clerk's accounts until allowed under the band of 
the Judge. 


Dntie^ of 
Clerk. 


The duties of the Clerk are thus strictly defined: 

He has absolute control over the appointment and 
dismissal of servants for taking charge of the court¬ 
house and offices. 

But he must contract for furniture, repairs, and the 
supply of books and stationery, subject to the regu¬ 
lations (if any) of the Treasury, and the charges must 
be sanctioned by the Judge, and neither himself, nor 
his partner, nor any person in his employ, is to be 
directly or indirectly interested in any such contract, 
or in supplying any articles for the use of the Courts 
and offices. 


Penalty for 
nilstionduct 


115. Penalty Jot Extortion or Mwconduc^,—It is 
enacted by sect. 116, that if any Clerk ** acting under 
colour or pretence of the process of the said Court, 
shall be charged with extortion or misconduct, or 
with not duly paying or accounting for any money 
levied by him under the authority of this Act, it shall 
bela^ulfor the Judge to inquire into such matter in 
a summary way,^* &c. &c. “ and to make such order 
thereupon for the repayment of any money extorted, 
or for the due payment of any money so levied as 
aforesaid, and for the payment of such damages and 
costs as he shall think just; and also, if he shall 
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think fit, to impose such fine upon the Clerk, Bailiff, book xj. 

or officers, not exceeding ten pounds for each offence, 

as he shaU deem adequate/^ (Sect. 116.) — 

C<x^ 8 . 

116. "Penalty for taking Fees other than as allowed. The Clerk. 
—And it is enacted by sect. 117, “ that every Trea- 
surer. Clerk, Bailiff or other officer employed in put- takin^fees 
ting this Act, or any of the powers thereof, in execu- 
tion, who shall wilfully and corruptly exact, take, or ““ “ 
accept any fee or reward whatsoever, other than 
except such fees as are or shall be appointed and 
allowed respectively as aforesaid, for or on account of 
anything done or to be done by virtue of this Act, 
or on any account whatsoever relative to putting this 
Act into execution, shall, upon proof thereof before 
the said Court, and in the case of a Clerk, Treasurer, 
or High Bailiff, on allowance of the finding of tho 
Court by the Lord Chancellor, be for ever incapable 
of serving or being employed under this Act in any 
office of profit or emolument, and shall also be liable 
for damages as herein provided.*' (Sect. 1170 


117. Protection against vexatious The Protection 

Clerks, as well as the other officers, are protected *exatfon« 
against vexatious actions for any grievance ^eged to acUona. 
be committed by them '' under colour or pretence of 
the process of the said Court,” by sect. 138, which 
requires all actions and prosecutions for anything 
done in pursuance of the Act to be commenced 
within three calendar months after the fact corn* 


mitted, and not afterwards or otherwise;” one 
month's notice in writing to be given to the defen¬ 
dant; and further provides that plaintiff should not 
recover if tender of sufficient amends shall have 


been made before action brought, or if after action 
brought a sufficient sum of money shall have been paid 
into Court with costs. (Sect, i 38.) And the following 
section further enacts, that if any person shall bring 
any suit in any of Her Majesty's Superior Courts of 
Record in respect of any grievance committed by any 
Clerk, Bailiff, or officer of any Court holden under 
this Act, under colour or pretence of the process of 
the said Court, and the jury upon the trial of the 
action shall nut find greater damages for the plaintiff 
than the sum of 20/., no costs shall be awarded to 
the plaintiff in such action unless the Judge shall 
certify in Court upon the back of the record that the 
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action was fit to be brought in such Superior Court.*’ 
For further particulars as to these provisions for the 
protection of officers, the reader is requested to turn 
to the chapter relating to the officers generally, where 
they will be found at length. 

117 . Clerk to he joined in actions against High 
Bailiffs .—The Ipth section of the new statute, 13 & 14 
Viet. c. 61 , has required that the clerk shall be joined 
in an action against the Bailiff, acting in pursuance of 
any warrant under the hand of the Clerk and Seal of 
the Court. Thus: 

]3 ^ 14 Viet. Sect. 19. And be it enacted, that from and after the passing 
c, 61 , n. 19. fijjg action shall be brought against any High Bailiff 

or Bailiff, or against any person or persons acting by the order 
and in aid of any High Bailiff, foi anything done in obedience 
to any wmant tinder the hand of tho Clerk or Clerks of the 
said Court and tho seal of the said Court, qntil demand hath 
been made or left at the office of such High Bailiff by the party 
or parties intending to bring such action, or by his, her, or 
their attorney or agent, in writing signed by the party de¬ 
manding the same, of the perusal and copy of such warrant, 
and the same bath been refused or neglected by the space of 
six days after such demand; and in case after such demand, 
and compliance therewith by showing the said warrant to and 
permitting a copy to be taken thereof by the party demanding 
the same, any action shall be brought against such High 
Bailiff, Bailiff, or other person or persons acting in his aid, 
for any such cause as aforesaid, without making tho Clerk or 
Clerks of the said Court who signed or sealed the said warrant 
defendant or defendants, that on producing or proving such 
warrant at the trial of such action the jury shall give their 
verdict for the defendant or defendants, notwithstanding any 
defect of jurisdiction or other irregularity in the said warrant; 
and if such action be bronght jointly against such Clerk or 
Clerks and also against such High Bailiff or Bailiff, or person 
or pirsons acting in his or their md, os aforesaid, then on proof 
of such warrant the jury shall find for such High Bailiff or 
Bailiff, and for such person or persons so acting ns aforesaid, 
notwithstanding such dciect or irregularity as aforesaid; aud 
if the verdict shall be given against the said Clerk or Clerks, 
that in such case the plaintiff or plmntiffs shall recover his, 
her, or their costs against him or them, to be taxed in 
such manner by the proper ofiicer as to include such costs as 
such plaintiff or plaintiffs are liable to pay to such defendant 
or defendants for whom such verdict shall be found as afore¬ 
said; and if any action shall be brought the defendant or 
defendants shall and may plead the general issue, and give the 
special matter in evidence at any trial bad thereupon. 
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CAP. IV. 


THE HIGH BAILIFF. 

118. D^nition of the Term. —^By the int^pretation 
clause (sect. 142) it is provided that *'tae word 
*BaiM' in the Act shall be understood to include 
High B^ff.” 

119. Appointment. —The ap^intment of High 
Bailiff is vested in the Judge dv the 31st section, 
which enacts, ** that for eveiy such Court there shall 
be one or more High Bailiffs, whom the Judge shall 
be empowered by order of Court to appoint, and, in 
case of inability or misbehaviour, to remove by a hke 
order.” (Sect. 31.) 

It will be observed that the appointment of High 
Bailiff must be made by Order Court and he must 
be dismissed in like manner, llie following is sug¬ 
gested as the form of such an order : 

Obdeb fob AFPonrmEKT of High Bailiff. 

In ihe Cown^ Court of at 

It is ordered upon the appointment qf A. B, Esq., ihe Judge 
of this Courts ih(U C. B. of in die covsUy of 
gentleman^ be and he is hereby conetituted the High Bailiff 
of this Court. 

Given under the Seal of the Couri this dag of 
184 . 

(Seal) By the Court, 

Clerk. 

4 

120. There may he several High Bailiffs .—It is 
also to be observed that the Judge is empowered to 
appoint more than one High Baihff to each Court, at 
his discretion. 

121. Each Court to have its High Bailiff.—The 
same question arises here aa in the case of the Clerks 


Book II. 

TBB 

OFFlCBBd. 

Cap. 4.' The 
ffiyhBamff. 

Appoist* 

ment. 


Fonn of 
appointment 
of High 
BallitT. 
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Book n. g>om the confused and contradictoir use of the term 
oF^Es. Court” in the statute, lliere is to be a Hij^h 
— BaalifT for " every such Court;” but all the Courts in 
each county are elsewhere treated as one Court, to 
wit, the County Court of A. holden at B. It may 
be contended t^t the appointment should be to the 
County Court of the whole county, comprising all 
the Coiurts, or to the particular Court, and with an 
almost equal weight of argument. But where one 
Bailiff is appointea to sevei^ Courts it will, perhaps, 
be the safert course to make a separate appointment 
to each. 


High Bailiff^ 
may appoint 
Assistant 
BaflJffis. 


122. Assistant Bailiffs ,—^The High Bailiff is by the 
same section empowered, ** subject to the restrictions 
hereinafter contuned,” (i, e, with the exception of 
the Courts in schedules (A.) and (B.), under sect. 34, 
and the two Courts of Bristol under sect. 35, in 
which the officers of the Courts previously existing 
are to be the officers when they are converted into 
County Courts), ** by any writing under his hand to 
appoint a sufficient number of able and fft persons, 
not exceeding such number as shall be from time to 
time allowed b^ the Judge, to be Bailiffs, to assist the 
said High Baibff, and at his pleasure to dismiss all or 
any of wem, and appoint others in their stead; and 
everjr Bailiff so appomted m^ also be suspended or 
dismissed by the Judge.” (Sect. 31.) Care should 
be taken that the Assistant Buliff be appointed in 
ipritinff, as it may become necessary to justify his acts 
by nroof of the appointment, 
l^e following is suggested as the form of 


ArPOiNTUEirr of Assistant Bailiff by the High Bailiff. 

Form of 

/, A. B. being the If^h Bailiff of the Covn^ Court of 
BaliifT. at do herebyy with the conaerU of C. D, Egq.f the Judge of 
the said CowUg Courtj appoint E, F. of m the comty 
of labourer, and G.B.of in the cousUg of labourer, 
to be my Bailiffs U> assist me m the execution of my office os 
High Badiff of the County Court, 

Signed, 

A,B. 


High Bailiff. 



THS COUNTY COURTS. 


117 


As the number of Assistant Bailiffis must be 
allowed by the Judge, his consent should be pre- 
yious^ taken in writing. But as the term here used 
is “the Judge” and not “the Court,” such consent 
will not be an act of the Court, but may be given at 
any time and place and in any form. 

123. High Bailiffs of Courts in Schedules. {A,) and 
(B.)—It is enacted by section 34, “that the persons 
holding the offices or performing the duties of Clerks 
and High Baihifs in an^ Court Wden under any Act 
cited in either of the said schedules (A.) and (B.), on 
the 1st day of June in this year, and who shall con¬ 
tinue respectively to hold the same offices or to per¬ 
form the same duties at the time when such Act shall 
be repealed under the provisions of tlus Act, whether 
or not qualified as herein-before provided, shall be 
entitled, if not disqualified under this Act, to be the 
first Clerks and High Bailiffs of the same Court when 
holden as a Counfy Court under this Act, and sh^ 
continue to execute their several offices, subject to the 
power of removal provided in this Act, except that 
the Clerks and High Bailiffs already appointed to 
any Court named in the said schedule (A.) shidl be 
removable only for such cause as would have war¬ 
ranted their removal under the Acts according to 
which their Court is now holden. (Sect. 34.) 

124. High Bailiffs of Westminster and Southwark. 
—A special provision is made for these officers by 
section 32, as follows: 

Sect. 32. Provided always, and be it enacted, that, nntil 
Parliament shall otherwise direct, the High Bailiff ofWrat- 
minster shall have the execution of all process issuing out of 
any of the said CoTuts the jurisdiction of which shall include 
the city and liberty of Westminster or any part thereof, and 
shall be deemed the High Bailiff of such Courts; and tlie High 
Bailiff of Southwark shall have the execution of all process 
issuing out (ff any of the smd Courts the jurisdiction of which 
shall include the borough of Southwark or any part thereof, 
and shall be deemed the High Bailiff of such last-mentioned 
Courts, aud no other High Bailiff shall be appmnted for such 
Courts. 
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Cap. 4. JTte 
High Da(^. 

Qualification 

ofBalUff. 


135. Q»dlificati<m»^\i is to be observed that the 
statute provides no qualification for the office of High 
BailifP^ or Assistant Baihff. But there are some 

126. Disqualifications, — Section 28 enacts that the 
High Bailiff shsffi not be 


oisquaiiflea- !• The Qlerk of any Court held under the Act. 

^ 2. The p^ner of any such Clerk. 

3. A peroon in the service or employ of such Clerk or 

his partner. 

4. The Treasurer of his Coiurt. 

5. The partner of the Treasurer. 

6. The clerk of the Treasurer. 


7. A person in the service or employ of such Trea¬ 
surer or his partner. 


127. Not to be Clerk or Treasurer of his Court .— 
Section 28 forbids ** the High Bailiff, his partner, or 
Clerk, or aiw person in the service or employment of 
such High Bailiff or his partner, to act as Clerk or 
Treasurer of the Court.” (Sect. 28.) 

128. Bailiff not to act as Attorney in his Court .— 
The 29th section prohibits the High Bailiff from 
being " directly or mdirectly engaged as attorney or 
agent for any party in «4uiy proceeding in the said 
Court.” (Sect. 29.)^ 

129. Penalty for non-o6sertJa«ce.-r-A penalty of 50/. 
is, by section 50, imposed upon any person who shall 
offend the above enactments by accepting the office 
of High Bailiff, being so disqualified, or who, being a 
High Bailiff, or partner of, or person in the service or 
employment of, a High Bailiff, or his partner, shall 
accept any such prohibited office, or be “ concerned 
as attorney or agent for any party in any proceeding 
in the said Court; ” such penalty to he recovered by 
any person “ who shall sue for the same in any of 
Her M^esty’s Superior Courts of Record, by action 
of debt, or on the case.” (Sect. 30.) 

The following are the sections by which these 
disqualifications are enacted: 

Se Uim ^. Sect. 28. And be it enacted, that it shall not be lawful for 
Offices of the Clerk of any Court holden tmder this Act, or Uie partner of 
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any sacli Clork, or a&y person in the service or emp^yment of Boon U. 

such Clerk or his partner, to act as Treasurer or High Bailiff operas. 

of the Court: or for the Treasurer, bis partner or Clerk, or any — 

Cap. A. The 

person in the service or cmplc^ent of such Treasurer or bis High BaiMff. 
partner, to act as Clerk or High Bailiff; or for the High Bailiff, 
his partner or Clerk, or any person in the service or employment'^uwr, and 
of sneh High Bailiff or his partner, to act as Clerk or Treasurer to be con- 
of the Court. 

Sect 29. And be it enacted, that no Clerk, Treasurer, High S&Xwa 29. 
Bailiff, or other officer of the Court shall, either by himself or officer not 
his partner, be directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said Court. the Court. 

Sect 30. And be it euacted, Hiat every person who, being Section 30. 
the Clerk of any such Court, or the partner of such Clerk or a penaj^of A 
person in the service or employment of any such Clerk or of his ^pi. on non“ 
partner, shall accept the office of Treasurer or Hi^ Bailiff of of tho two 
such Court, or who, being the Treasurer of any such Court, or 
the partner of any such Treasurer, or a person in the service or 
employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High Bailiff in the execution of 
this Act, or who being the High Bailiff of such Court or the 
partner of any such High Buliff, or a person in the service or 
employment of any such High Bailiff or of bis partner, shall 
accept the office of Clerk or Treasurer in the execution of this 
Act, and also every Clerk, Treasurer, High Bailiff, or other 
officer of any such Court who shall be, by himself or his 
partner, or in any way, directly or indhcctly, concerned as 
attorney or agent for any party in any proceeding in the said 
Court, shall for every such offence forfeit and pay the sum of 
50f. to any person who shall sue for the same in any of Her 
Majesty’s Superior Courts of Record, by action of debt or on 
the case. 


130. To give Security, —The High Bailiffs are re-High Bailiff 
quiredj'by section 36, “to give security for such suni, 
and in such manner and form, as the Commissioners 
of Her Majesty’s 'IVeasury from time to time shall 
order, for the due performance of their several oflficea, 
and for the due accounting for and payment of all 
moneys received by them under this Act, or which 
they may become liable to pay for any misbehaviour 
in their office. (Sect. 36.) 
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131. Removal of High Bailiff and Assistant Bailiff, 
oFn^Bs. —Previous to the passing of the 13 & 14 Viet. c. 61, 
— the judge might, *‘in case of inability or misbe- 
/S* haviour” by order of Court, remove the High Bailifi', 
but by sect. 4 of that act it is provided: 


13 & 14 Vipt. Sect 4. And bo it enacted, that so much of the said Act of 
c. 61, s. 4. jjgj. ^ajestj as relates to the removal of 

Clerks or High Bailifis of the Coarts boldon under the said Act 
shall be repealed; and it shall be lawful for the Lord Chan¬ 
cellor, or, where the whole of the district of the Court or Courts 
for which tlie Clerk or High Bailiff shall have been appointed 
is within the Dachy of Lancaster, for the Chancellor of the 
Duchy of Lancaster, when such Lord Chancellor or ChanUcUur 
of tiie Duchy Shall in bis discretion tiunk to remove the 
Clerk, High Bailiff, or any Assistant Clerk of any sneh Court or 
Courts from his office, and from time to timo to make such 
order as to the attendance of any Clerk, Deputy Clerk, or 
Assistant Clerk, during the sitting of the Conrt or otherwise, as 
he shall think fit: provided always, that nothing heroin con¬ 
tained shall affect the tenure of office of any person who before 
the passing of the said Act held an office in any of the Courts 
mentioned in the schedule (A.) annexed to the said Act. 


The Assistant Bculiffs may still be removed by the 
High Bailiff at his pleasure (9 & 10 Viet. c. 95, s. 31.) 

132. Duties of High Bailiffs and Assistant Bailiffs, 
The duties of the BaiMb are prescribed by section 
33, which runs thus: 


Section 33 . 33. And be it enacted, that the said High Bailifis or 

,, ” one of them shall attend every sitting of the Court, for such 

the High tune as shall be required by the Judge, unless when their 

PaiUfl^, &c. jjg allowed for reasonable cause by the Judge, and 

shall, by themselves or by the appointed to assist them 

as aforesaid, serve all the summons^ and orders, and execute all 
the warrants, iio’ecepts, and writs, issued out of the Conrt; and 
the said High Bmlifis and Bailifis shall in the execution of 
their duties conform to all such general rules as shall be from 
time to time mode for regulating the proceedings of the Court, 
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Ab hereinafter provided, and, subject thoeonto, to the order and Boos U. 
direction of the Judge; and the said High Bailiff shall be 
entitled to receive all fees and sums of money allovred by this ^ 

Act In the name of fees payable to the Bailiff, out of which jjign Bailiff. 
they shall provide for the exceution of the duties for which 
such fees arc allowed, and for tlie payment of the Bailiffs and 
officers appointed to assist them, according to such scale of 
remuneration as shall be from time to time approved by the 
Judge ; and every such High Bailiff shall be responsible for 
all the acts and defaults of himself, and (ff the Bailiffs ap> 
pcttnted to assist him, in like manner as the sheriff of any 
county in England is responsible for the acts and defaults of 
himself and his officers. 

The duties of the High Bailiff mey be thus se¬ 
parately stated: 

1. To attend every sitting of the Court for such 
time as the Judge shall require. (Sect. 33.) 

2. To serve, by themsdves or their Assistants, all 
summonses and orders, and to execute all the war¬ 
rants, precepts, and writs issued out of the Court. 

(Sect. 33.) 

3. At every Court, or at other times, os the Judge 
shall require, to deliver a statement or return, pursuant 
to the form in the schedule, of what shall have been 
done under every process of execution or commit- ’ 
ment. (Rule 45.^ 

4. Bight days before the holding of the Court to 
deliver to the Clerk a list of summonses served, to be 
posted in the Clerk’s office. (Rule 46.) 

5. Forthwith, on the execution of any warrant of 
execution or commitment issuing out of any other 
Court, to make a return thereof to such Court, and if 
the same be not executed within two calendar months 
from the date thereof, to return the same. (Rule 47.) 

6. On levy or receipt of any money by virtue of 
any process out of his own Comrt, to pay the same 
over to the Clerk within three days from the receipt 
thereof (rule 48), and moneys received by virtue of 
process from other Courts within the like period to 
the High Bailiff of such other Court. 

133. Ist. To attend Sittings of Court. — It is i. To attend 
directed, by section 33, “that the said High Bailiffs, 
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Book II. or one of them, shall attend every sitting of the Court, 
oFnc^. for ®och time as shall be required by the Judge, 
— unless when their absence shall oe allowed for reason- 
cause by the Judge.” (Sect. 33.) 

2. To serve 134. 2nd. To serve Summonses and Orders, and 
pioccsacs. execute Warrants, —He is also " to serve all the 

summonses and orders, and execute all the war¬ 
rants, precepts, and writs issued out of the Court.** 
(Sect. 33.) For these reference must be made to the 
subsequent sections on the Practice of the Courts. 


45, 

3. BailiiFro 
maJko return 
of eKoctt> 
tion&. 


135. 3rd. To deliver to Judge Return of Executions, 
—ITiis is provided by the 45th rule in the follow¬ 
ing terms: 

•» 

Hule 45. At every Court, or at such other times as the 
Judge shall require, the High Hailiff shall deliver a atutemeut 
or return, pursuant to the funu in the schedule, of what sliall 
have been done »ncc Ids last return under every process ol 
execution or commitment which he shall have been required to 
execute. 


The following is the form of this return:— 



BAILIFF'S RETURN OF EXECUTIONS. 
Rstvbn bt Tfij» Hioe BAiiiFr made tho day of 

In the County Court of at 
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Remarks. 

4 

1 

•• |i 

] 

Paid 

into 

Court. 

1 

•i 1 

Expenses 

of 

Sale. 

■e 

.« 1 L 

«*! 

Received 

for 

Bailiff’s 

Charges 

for 

Levy. 

« 

• 

■A 

S 3 

• 

•T9 

4 

M M ^ 

u « u 

^ 5 f 
a ■§ 

T9 

• 

4^ 

'ponse; 

uail.iV 


' ‘{JsoaavT 

' JO o.mnin 

• 

k 

•juwpuojoa 




'vuomutns 

JO -Oil 


•unpnooTji 
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JO ouinil 
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Book ii. 13^^ return lAst of Summonses served ,— 

0 PFKEE 8 . This is required by the 46th rude in these terms: 

Cap. 4. Iht Buie 46. Eight ^ys before the day of the holding of the 
Hig h .ga tftf. High Bailiff shall deliver to the Clerk of the Coui’t 

Rui€ 46. list of all summonses to appear which shall have been served, 

4. To return snd the Clerk shall forthwith stick up such list in his office. 
toClerklistof 

aummonscs The following is the form of the return by High 
wrvca. Bailiff to Clerk of summonses served : 


Fonn of County Court of 

ChSSffof 

suiumonsos Hion Bailiff’s Rxtubn^op Sdxmonses, made the day of 
sci-ved. fQj. thg oouTt to be holden at on the day of (84 . 


J84 , - 


Name of No. of| 
A<«st^tant ; Sam> 
Biiilitr. I mons. 


J 

1 

1 Defendant. 

t 

r 

When 1 
►served 1 

How 

served. 

’ 

i 

i • 


Hu/e 47 . 


5. To make 
return to 
foreign 
CouTta of 
executiona, 
See. 


Sule 48. 

6. To pay 
moneys re¬ 
ceived on 
proce'u from 
his own 
Court within 
throe dayj. 

Jlule 49. 


] 37 . 5th. To make Return of Eaecutions to Foreign 
Courts. —This is directed by rule 47, os follows: 

Rule 47. Eveiy High Bailiff required to execute any W'ar- 
rant of execution or commitment issuing out of any other Court, 
shall make a return to such last-mentioned Court forthwith on 
the execution thereof; and if he bimll not have executed such 
warrant, he shall return the same at the expiration of two 
calendar months from the date tliereof. 

138. 6th. To pay over Moneys received. —It is thus 
directed by the 48th rule: 

Rule 48, Every Bailiff levying or receiving any money by 
virtue of any process issmng out of the Court of which ho is 
Bailiff, shall, within three days after the receipt thereof, pay 
over tlie some to the Clerk of such Court. 

And thus by the 49th rule: 

Rulo 49. If any High Bailiff shall have levied or received 
any money under any process issuing out of any other Court, he 


To pay 
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shall, within three days from the recapt thereof, pay orer snch 
money, retuning the fees for ezecation thereof, to the High 
Bailiff of such last-mentioned Court. 

In the execution of their duties the High Buliffs 
and Bailiffs are directed to conform* to all such 
general rules as shall be fh)m time to time made for 
regulating the proceedings of the Court as herein¬ 
after provided, and subject thereunto, to the order 
and direction of the Judge. (Sect. 33.) 

4 

139. Payment of High Bailiff ,—The High Bailiff is 
<to be paid by " such fees as are set down in any 
schedule marked (D.) to this Act annexed, or which 
shall be set down in any schedule of fees reduced or 
allowed under the powers hereinafter contained for 
that purpose and none other.” (Sect. 37.) But, by 
the same section, a Secretary of State, with the con¬ 
sent of the Treasury, is empowered to reduce such 
scale of fees and agam to increase them, so that such 
scale given in the schedule shall not be in any case 
surpassed. And if the fees shall appear to be more 
than sufficient, the Secretary of State is empowered 
to order that a certain part only of these fees shall be 
paid to the officers respectively, but no such order is 
to be made to reduce the fees of any of the officers 
of any Court mentioned in schedule (A.) ** below the 
average amount of their fees or emoluments during 
the seven years next before the passing of this Act, 
with a reasonable increase for any increase of business 
which they may severally have to perform by reason 
of this Act.” (Sect. 37.) A subsequent section (the 
39th) enacts, that ” it shall be lawful for Her Majesty, 
with the advice of her Privy Council, to order*’ that 
the Bailiff and officers sWl be paid by salaries 
instead of fees, or in any manner ower than is pro¬ 
vided by this Act.” (Sect. 39.) But no limit is 
prescribed to the salaries of the High Bailiffs as to 
those'of the Judges and Clerks. (S^. 40.) 

140. Condensation for loss of Office ,—By sect. 39 
it is enacted, that if Her Miyesly, with the advice of 
her Privy Council, should order that Bailiffis and 
officers ot the Courts holden under this Act should 
be paid by salaries instead of fees, or in any other 
manner; or should order that any Court should be 

M 3 
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Book II. 
ruR 

OFFIC£BS. 

Cap. 4. TJie 
High BaiHff. 


Payment of 

As'iustant 

BaililT. 


bilfty ior acts 
of 

Itajhtr. 




JiO‘»ponsi- 
biiity for 
escapes and 
neglect to 

levy. 


abolished; or the district consolidated with any other 
district> or if any Act should be passed providing that 
the said Courts or any of them should be abolished, 
or otherwise constituted than is provided by this Act, 
no such ofiicer should be ** entitled to any compen* 
sation, on account of ceasing to hold bis office, or to 
receive the fees allowed W tiiis Act, or on account of 
his emoluments being afiSected by such abolition or 
alteration,” unless he shall have been Bailiff or 
other officer before the passing of this Act,” in any 
of the Courts in schedule (A.) ” in which case he 
shall be entitled to compensation for the loss of his 
fees or emoluments, in the manner and subject to the* 
same regulations as he would have been entitled 
thereto under the pro\’isions herein contained, in 
case he had been deprived of any fees or emoluments 
by reason of the passing of this Act^*' (Sect. 39.) 

141. Payment of Assistant Bailiffs* —The Assistant 
Bailiffs are to be paid by the High Bailiffs on a scale 
of remuneration approved by the Judge. It is by 
section 33 enacted, tnat “ the said High Bailiffs shall 
be entitled to receive all fees and sums of money 
allowed by this Act in the name of fees payable 
to the Bailiff, out of which they shall provide for 
the execution of the duties for which such fees are 
allowed, and for the payment of the Bailiffs and 
officers appointed to assist them, according to such 
scale of remuneration as shall be from time to time 
ajiproved by the Judge.” (Sect. 33.) 

142. Bjesponsihility of High Bailiffs for Acts and 
Defaults of his Assistant BaUiffs* —An important pro¬ 
vision of the statute is that which makes the High 
Bailiff ** responsible for all the acts and defaults of 
himself and of the Bailiffs appointed to assist him, in 
like manner as the Sheriff of any county in England 
is responsible for the acts and defaults of himseu and 
his officers.” (Sect. 33.) 

143. Besponsihility of BaiUfffar Escapes undNegUct 
to levy* —By the 115& section, upon complaint of 
the party aggrieved, by the “ neglect, or connivance, 
or omission” of any Bailiff employed to levy any 
execution against " goods and chattels,” whereby the 
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opportunity has been lost of levying such execution, 
** and the fact alleged being proved to the satisfaction 
of the Court on the oath of any credible witness, the 
Judge shall order such Bailiff to pay such damages as 
it shall appear that the plaintiff has sustcuned thereby, 
not exceemng in any case the sum of money for which 
the said execution issued, and the Bailiff shall be 
liable thereto,” arid such damages may he recovered 
by the same means as a judgment of the Court is 
enforced. (Sect. 115.) Tme section is verbatim as 
follows; 


Sect. 115. And be it enacted, that in case any Bailiff of 
the said Court who shall be employed to levy any execution 
against goods and chattels shall, by neglect, or connivance or 
omission, lose the opportunity of levying any snch execution, 
then upon complaint of the party aggrieved by reason of such 
neglect, connivance, or omission, (and the fact alleged being 
proved to tlie satisfaction of the Court on tbc oath of any 
credible witness,) the Judge shall order snch Bailiff to pay such 
damagea as it shall appear that the plaintiff has sustained 
thereby, not exceeding in any case the sum of money for wliioh 
the said execution issued, and the Bailiff shall be liable theroto; 
and upon demand made therouf, and on his refa&al so to pay 
and satisfy the some, payment thereof shall be enforced by snch 
ways and means as are herein provided for enforcing a judgment 
recovered in the said Court, 


144. Venalties for Extortion or Misconduct ,—By 
sect. 116 it is enacted, that if any Bailiff, acting 
under colour or pretence of the process of the said 
Court, shall be charged with extortion or misconduct, 
or with not duly paying or accounting for any money 
levied by him under the authority of this Act,” the 
Judge may inquire in a summary way, &c. and ** make 
such order thereupon for the repayment of any money 
extorted, or for the due payment of any money so 
levied as aforesmd,” as he sl^ think just; and also, 
**if he shall think fit, to impose such fine upon the 
Clerk, Bailiff, or Officer, not exceeding 10/. for each 
offence, as he shall deem adequate,” payment of which 
may be enforced in the same manner as a judgment 
recovered. (Sect. 116.) 
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Boo» n. One case only has occurred, or, at least, is reported, 
oFncras. which it has been deemed necessary to visit the 
— Bailiff with this penalty. That is the case of Roy v. 
Ctt/AAer^ (1 C. C. Chron. 126). As it turns upon the 
facts, and may be useftil both as a precedent and as a 
wamii^, it will be as well to give it entire. It was 
heard in the Southuark County Court, before Mr. 
Heath. 

fiop V. Xliis was an application by the plaintiff, under the 115th an«l 

(tC.C.Chron. Il6th sections of 9 & 10 Viet. c. 95, against Mr. Pritchard, 
High bailiff, and a person (»f the name of bcale, who acts as 
Ills clerk under the following circumstances : 

Tlie plainKff brought an action agtdnstthe defendant in this 
Court and obtained a verdict for 5/. damages and costs, wbicli 
was ordered to he paid on the 19th ; de6iult being made, an 
execution was issued on tlie 25th, and sent to the High bailiff 
to be executed: the plMrtiff finding that, although the defen¬ 
dant was in gwxl circumstances, no levy was nwide, personally 
made repeated searches and applications at the High bailiff’s 
ofiice to t)^e clerk, Beale, but was unable to obtain any satis¬ 
factory cx}ilaniition or reason wliy the execution was not levied; 
the plaintiff called again on November 3, and again saw Bea1>.', 
who stated he bad taken the execution out of the officer’s hands, 
as he had setm tlie defendant, and tlic money would be paid on 
the following Saturday ; the plaintiff again called, but being 
unable to obtain any satisfactory explanation, notice was given 
that this application would be made to the Corut. The 115th 
section empowers the Judge to order the Bailiff of the Court to 
pay the amount of the damages and costs, if it shall appear that 
by the fault of any bailiff who shuuM be employed to levy any 
execution against the goods and chattels of a defendant, the 
plaintiff shall have lost the opportunity of levying such execu¬ 
tion, and the 116th section empowers the Judge to indict cosls, 
and to proceed in a summary way, by penalty or fine, upon any 
Clerk, Bailiff, or Officer of the Court, who should be charged 
with misconduct, or fi>r not duly paying or accounting for 
moneys received under the process of the Court. 

On the part of the plaintiff it was contended that sufficient 
was shown to render the Bailiff liable to pay the damages and 
costs under tlie 115th section, and to the znfiiction of costs upon 
tlie clerk, Beale, under the 116th section. 
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The High Bailiff produced Beale, who explained that the Book IL 
difficulties had arisen owing to his haying received a crossed ornc^. 
check from the defendant in dischuge of the execution. ^ _ 

The Judge, who had taken time to consider the point nusod Bailiff. 
under the 116th section, in giving jndgment, said he was of 
opinion a clear case had been made out against the High Bailiff, 
and he should therefore order him to pay the amount of the 
damages and costs; bat with respect to the other part of the 
application, he was of opinion that Beale, being a mere clerk of 
the Bailiff, conld not bo considered as an officer of tbo Gonrt, 
and did not come witlun the meaning of the 116fh section; the 
words being exprcsslj, " any Cl^k, Bailiff, or Officer of the 
Courthe should therefore dismiss that part of the application. 

The plaintiff might seek any remedy he might be advised by 
an action on the casa 

The High Bailiff immediately paid the damages and costs. 

145. Penalty for taking improper Fees .—By sect. Penalty for 
11? it is enacted, that if any Bailiff “shall wilfully and 
corruptly exact, take, or accept any fee or reward *’*^®^* ® 
whatsoever, other than except such fees as are or shall 

be appointed and allowed respectively as aforesaid, 
for or on account of anything done, or to be done, 
by virtue of this Act, or on any account whatsoever 
relative to putting this act into execution, shall, upon 
proof thereof be^re the said Court, and in the case 
of a Clerk, Treasurer, or High Bailiff, on allowance 
of the finding of .the Court by the Lord Chancellor, 
he for ever incapable of serving or being employed 
under this Act in any office of profit or emolument, 
and shall also be liable for damages as herein pro* 
vided.” (Sect. 117.) 

146. Protection of Bailiffs.^K penalty of 5/. is ProtecUon «f 
imposed upon any person assaulting a Bailiff in the 
execution of his duty, or making or attempting a 

rescue; and the Bailiff of the Court, or any peace - 
officer, may in such cases take the offender into 
custody without a warrant. The section is as follows: 


Sect. 114. And be it enacted, that if any officer or Bailiff of m 

any Court holden under this Act shdl be assaulted while hi Penalty for 

the execution of his duty, or if any rescue shall be made or 

attempted to be made of any goods levied under process of the rcMuing 
^ soods taken 

Court, the person so offending shall he liable to a nne not m <secution. 
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exceeding 5l^ to be recorered by order of the Court, or before a 
Justice of the Peace as hereinafter provided; and it shall be 
lawful for the Bailiff of the Court or any peace officer in any 
such case to take the offender into custody (with or without 
warrant), and bring him before sneh Court or Justice accord¬ 
ingly. 

147. Distress not to be unlawful for IVant of Form, 
—~A defect or want of form in the processes or pro- 
ceedinf? relating to any distress made for levy of any 
sum of money by virtue of this Act, is not to render 
the distress itself unlawful nor to make the Bailiff a 
trespasser, nor is the party distraining to be deemed 
a trespasser from the beginning on account of any 
irregularity which shall Lfterwards be committed by 
the party distraining. This is the section : 

Sect. 137. And be it enacted, that where any distress shall 
be made for any sum of money to be levied by virtue of tliis 
Act, the distress itself shall not be deemed unlawful, nor the 
party making the same be deemed a trespasser, on account of 
any defect or want of form in the Information, summons, con¬ 
viction, warrant of distress, or other proceeding relating thereto, 
uor shall the party dlstniining be deemed a trespasser from the 
beginning on account of any irregularity which shall afterwards 
be committed by the party so distraining, but the person 
aggrieved by such irregularity may recover full satisfaction for 
the special damage io an action upon the case. 

148. Actions agaiTist Bailiffs, —By sect. 138 actions 
and prosecutions against ofiS^rs tire to he laid and 
tried in the county wh^ the fact was committed, and 
to be commenced within three months; one month’s 
notice is to be given to the defendant, and plaintiff is 
not to recover if amends be tendered before action 
brought, or a sufficient sum of money paid into Court 
with costs after action brought (sect. 138); and if 
the verdict be for less damages than 20/. no costs 
shall be awarded to the plaintiff, unless the Judge 
shall certify in Court upon the back of the record 
that the action was fit to be brought in such Superior 
Court. (Sect. 139.) 

By 13 & 14 Viet. c. 6l s. 19i further provision is 
made for the protection of High Buliffs, fbr which 
see ante, page 142. 
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Upon the question as to the manner of computing Book h 
the three months within which the action is to be 
brought agwnst a BailifP for an irregular le^ there — 
has been one reported decision, in the case of Barrett 
V. Balme (1 C. C. Chron. 240), in the County Court 
of Gloucestershire. The facts of that case ^vere these, 
as stated by the plaintiff’s attorney: 


The action was brought by Mr. Ban*ett, of Cheltenham, to Ban'eu v 
recover bl, 165. Id. being the diflfercncc between a levy made by (ic.C.Chron. 
tlic defendant us High BuilifT, under an .execution, and the 
amount recovered in an action in which Mi;. Barrett was the 
plaiiitilf, and. Charles Mcn-ick the defend^t. The High Bailiff 
stood in the position of sheriff as ikr as this Court was con¬ 
cerned, and it was his duty to see tliat a writ of execution was 
pn^rly executed. Ou the 9th of August last, a writ of 
execution had been issued against the goods of Merrick. On 
tlie next day it was put into th^ouse; the ofiicers remained m 
possession mne days, being four days after the time fixed by the 
Act of Pai'liainent, and then the goods were removed by tlic 
officers of tlu' High Baiiifi‘, fen* whom he was responsible, and 
sold at auction by tlzc bi-oker of the Court The goo<is pro¬ 
duced 7s. lltf.; the amount for which execution had been 
issued was 9/. 45.; so that there was a deficiency of 51 165. Id. 
for the I’ccoveiy of which tliis action was brought Tlic duty 
of the High Bailiff, when a writ of execution was levied, was 
to seize all the goods on the premises, if it u ere necessary, to 
Kitisfy it, and to sell them, unless there was a better claimant; 
but ho hod no right to reuiain on the premises nine days, and 
then remove vrliat he considered sufficient to a broker’s shop; 
and if the sale produced less than the debt, then beyond all 
question tlie Higli Bailiff would be liable fmr the differenc& 

But the trutli of the matter was, and so it would turn out, the 
High Bailiff thought when he removed Merrick’s goods that he 
had tak^n sufficient to satisfy the execution ; but tlie plaintifi' 
was not to suffer by his omission to take sufficient. He anti¬ 
cipated that an attempt would be made to prove tliat the goods 
on Herrick’s premises w^e mortgaged to some persons, but he 
was prepared to meet the defendant on that point; he would 
allow that in addition to the mortgaged goods there were other 
goods on the premises which might have been seised to satisfy 
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Book II. andiA ikcjt a second writ of eiecntion went in against 

a^csu* the sAnie ddendant The amount paid into Goxut bj the High 
, c^TITyfe BailiirKM'the proceeds.of the writ, was only St 7s. lid. 

“ CfVttet objerted to ttie case proceeding, because, assuming 
the /acts of the^ case had been stated by Mr. Chesshyre, the 
^tiiou had not been brought within tiic period specified by tlie 

*S40h . * Act of Parliament. The Act directed that the action should be 

* 

' brought wHbin three calendar months. Now, the facts in this 
' case were the injury, the taking possession, and the sale; and it 
* was quite clear that the execution was issued on the 9th of 

Aughst, the levy on the 10th, possession was held for nine days, 
and the sale took place on the ^6th. Now tlic action was con]> 
inenced on tlic 8th of Decrinber, and as that was not within 
three months of the time when the cause of action arose, the 
plaintiff must be nonsuited. 

• • 

Che^ahyre said that Carter had forgotten to state a most 

important fact, namely, that the return to the writ was not made 
until September 13; until the^etum was made, it was impos¬ 
sible for the plaintiff to tell whether the High Bailiff ha<l or 
had not made a sufficient levy. 

The Court. —In that case the action would be for a false 
return to the Avrit. But this was a very different action; it 
was not for a false retnm, but for neglect in not making a 
proper levy. 

Chesshyre contended that, as the writ was running, the High 
Bailiff might have levied again and again until he had seized 
enough to make tlie j^oper return. 

The JuDOK. —You do not implicate Mr, Balmc personally ? 

Certainly not. 

Carter said the ndurn on the 13th of September was not 
the act complained of in tlic notice of action; tlie whole ground 
of complaint was, that the defendant neglected, on the 10th, to 
seize sufficient goods to satisfy the writ of execution. 

The JuxiiiK said if it should tuiH out in the course of the 
trial that the only act tlie plaintiff complained of was the 
removal of goods less in value than was sufficient to satisfy the 
debt, he thought that Mr. Carter’s objection ought to stand 
good, because the neglect iw error in qnestion occurred three 
mcmtlis before the action was brough.t. Ue did not tliink that 
the return made to the writ affet'ted this case, because the 
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return was sot the matter complained of, .atid tbe remedy in BookII. % 
that case would be different. But then was a peiiod of two orrmne. 
months during which the High'BmyiC might levy, and as the 
warrant was dated tbe 9th of August, it stigh^ haye IR$h 
executed any time before the 9th of October^^ and, therefore,df ^arreHy'. 
he found the matter complained of had occurred between 
9th of Sept^ber and the 9ih of October,^ he should send the 2oc). 
case to the jury. 

Ckegshyre said the High Bailiff had levied twice. 

The Jdi>ob said be should prohibit tbe plaintiff drom relyidg 
on anything that occurred prior to the 9th of September, as . 
that was more than throe months before the action commenced. 


Upon these facts, then, it was held, and we think 
rightly, that the three months within which an action 
must be brought against a Bailiff for an Irregularity 
in taking an execution will begin to run from the day 
of the levy, and not from the day of the yeturn. 

f 

f , 

149. Other Propwions.The provisions affecting other 
the Bailiffs in common with the other officers wdl be pw^isiona. 
found in the next chapter relating to the Officers 
generally. 

The duties of Bailiffs in serving processes, arrests, 
levying executions, giving possession of tenements, 
will be found described, with the necessary forms, in 
their proper place among the Practice of the Courts 
in a subsequent part of this treatise. 

For the law and practice relating to their Fees, 
they are referred to the chapter on Fees, 

Removal .—By section 4 of 13 & 14 Viet. c. 6l, the fees. 
Lord Chancellor is empowered, when ** in his discre¬ 
tion he shall think fit, to remove tbe High Bailiff 
from his office.” 



CAP. V. 


OF THE OFFICERS GENERALLY. 

1 )<M>K 11 The appointment, the qualification, the disquali- 
■oPFiSie fication, the payment, and the duties of Judge, 
* — Treasurer, Clerk, and Bailiff have been already suc- 

described, and it will therefore be unneces- 
venci^ly^ sary to repeat them; but it will be convenient to 
collect in a distinct chapter such of the provisions of 
the County Courts Act as relates to the officers 
generally, even although the review will compel some 
repetitions. But references backward and forward 
being always extremely objectionable in a treatise on 
the practice of the law, we prefer the risk of wearying 
by reiteration to the danger of perplexing by sending 
the practitioner from page to page to find the infor¬ 
mation be is seeking. 

150. Offices not to he cony owed.—-The 28th section 
prohibits any officer, his partner, clerk, or servant, 
from filling any other office in the same Court. The 
section is as follows: 

Section 28. Sect. 28. And be it enacted, tliat it shall not be lawful for 
Offices of Clerk of any Court holdcn under this Act, or the partner 

mire?’ Clerk, or any person in the service of employment 

Uailiff not to of sueh Clerk or his partner, to act as Troosnrer or High 
ba lonjolned. qJ tjjg Court; or for the Treasurer, liis partner or clerk, 

or any person in tho service or employment ol’ sneh Treasurer 
or his partner, to act as Clerk or High Bailiff; or for the High 
Bailiff, his partner or clerk, or any person in the service or 
employment of such High Bailiff or his partner, to act as Clerk 
or Treasurer of the Court 

151. Officers not to act as Attorneys in the Court .— 
It is thus provided by section 29 : 

Sect. 29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Coart shall, citlicr by himself or 


Section S3. 

Officers not 
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his partner, be directly cr indirectly eng^ed as attorney or Boos IL 
agent for any party in any proceeding in the said Court. opricaag. 

162. Penalty f(yr Abn-o6«cn?flnce.“The 30th section 
imposes a penalty of 50/. for offending against either yenuraatf. 
of the above prohibitions, to be recovered by any 
person who shall sue for the same in any of Her the conVt. “ 
Majesty’s Superior Courts of Record, by action of 
debt, or on the case. 


Sect. 30. And be it enacted, that every person who, being Stction 

the Clerk of any such Court, or the partner of such Clerk, or a 

person in the service or employment of any such Clerk or of his 5W. on iM»n- 
* ^ ots©rvftnct* 

partner, sliall accept the ofiBco of Treasurer or High BaPiff of of the two 

sQch Court, or who, being the Treasurer of any such Court, or Jnactraent>. 
the partner of any such Treasurer, or a jierson in- the service or 
employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High Bailiff in the execution of this 
Act, or who being the High Bailiff of sneh Court, or the partner 
of any such High Bailiff, or a person in the service or employ¬ 
ment of any such High Bailiff or of his partner, shall accept the 
office of Clerk or Treasurer in the execution of this Act, and 
also every Clerk, Treasurer, High Bailing or other officer of any 
such Court who shall be, by himself or his partner, or in any 
way, directly or indirectly, concerned as attorney or agent for 
any party in any proceeding in the smd Court, sliall for every 
such offence forfeit and pay the sum of fifty pounds to any 
person who sliall sue for the same in any of Her Majesty’s 
Superior Courts of Record, by action of debt or on the Ciise. 


153. Officers to he entitled to Fees ,—Provision is 
made, by the 37th section, for the fees to which the 
officers are to be entitled. As this will come to be 
considered in the chapter upon ** Fees,” it will be 
unnecessary to do more in this place than give the 
section 'verbatim* 


Sect 37. And be it enacted, tliat there shall be payable on 
every proceeding in the Courts Loldcn uuder this Act, to the 
Judges, Clerks, and High Bailiffs of the several Courts, such 
fees as are set down in the schedule marked (D.) to this Act 
annexed, or which shall be set down in any schcdnle of fees 
reduced or altered under the power bertinafter contmed for that 

N 2 
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purpose, and none other; and a table of such fees shall be put 
up in some conspicuous place in the coart-hoose and in the 
Clerk’s office ; and the fees on erery proceeding shall be paid in 
the first instance by the plaintiff or party on whose behalf such 
proceeding is to bo hod, on or before suidi'proceeding, and in 
default payment thereof sbali be enforced by order of tlie Jndge 
by such ways and means as any debt or damage ordered to be 
paid by the Court can be recovered; and Uie fees upon execu¬ 
tions shall be paid into Court at the tiino of the issue of the 
warrant of execution, and shall be paid by the Clerk of the Court 
to the Bailiff upon the return of the warrant of execution, and 
not before: provided always, that it shall be lawful for one of 
Her Majesty’s principal Secretaries of State, with the consent of 
the Commissioners of Her Majesty’s Treasury, to lessen the 
amount of the fees to be taken in the Courts holden under this 
Act in such niannm' as to him shall seem fit, and again to 
increase such fees, so that the scale of fees given in the schedule 
to this Act ho not In any case surpassed ; and in every Court 
holden under this Act in which the fees allowed to be taken by 
the Judges, Clerks, or Bailifis of the Court shall appear to be 
more than sufiknent, it shall be lawful for the smd Secretary of 
State to order that a certain part only of their fees shall be paid 
to them respectively, not exceeding, in the case of Judges and 
Clerks, the sums hereinafter mentioned as the greatest salaries 
to be by them respectively received ; and in such case, and so 
long as such direction shall be in force, the amount of the residue 
of the fees shall be accounted fur and |wvid to the'Treasurer of 
the Court, and shall form part of tho general fund of the Court; 
but no such order sliall be made to reduce the fees of any of the 
Judges, Clerks, and officers of any Court mentionod in the said 
schedole (A.) (so long as they shall be paid by fees) below the 
a'l'crage amomit of their iees or emoluments during the seven 
years next before the passing of this Act, with a reasonable 
increase for any increase of business which they may severally 
have to perform by reason of this Act. 

154. Officers may he paid by Salaries instead of 
Fees .—^The 39tli section empowers the Privy Council 
to order that the officers be paid by salaries instead 
of fees, or in any manner other than is provided by 
the Act. And in *case of any changes made in the 
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arran^ments of the Districts or Courts, or their 
abolition of, o^ alteration of fees or salaries, no officer 
to be enticed to compensation unless he had been 
previously an officer of one of the Courts in schedule 
(A.), in which case he is to be entitled to the same 
compensation as he would have been entitled to had 
he been deprived of his office by the passing of this 
Act. 


Sect. 39. And be it enacted, that it shall be lawful for Her 
Majesty, with the advice of her Privy Council, to order that the 
Judges, Clerks, Bailiffs, and officers of the Courts bolden under 
this Act, or any of them, shall be paid by salaries instead of 
fees, or in any manner other than is provided by this Act; and 
if Her Majesty shall be pleased, with the advice eforesrid, to 
make such order, or to order that any such Court shall be 
abolished, or that the district for which any such Court is holdeo 
slisU be consolidated with any otlier district, or if uiy Act shall 
be passed whereby it shall be provided that the said Courts or 
any of tliem shall be abolished, or otherwise constituted tlian is 
provided by this Act, no such Clerk or Bailiff, nor any Judge, 
County Clerk, Treasurer, or other officer of any such Court, 
shall be entitled to any compensation on account of ceasing to 
hold his office, or to receive the fees allowed by this Act, or on 
account of his emoluments being affseted by such abolition or 
alteration, unless he shall have presided or acted as Judge, 
Assessor, County Clerk, Treasurer, Clerk, Bailiff) or other officer, 
before the passing of tliis Act, in any of the Courts mentioned 
in the schedule (A) to this Act annexed, in which case he shall 
be entitled to compensation for the loss of his fees or emolu¬ 
ments, in like manner and subject to the same regulations as he 
would have been entitled thereto under the provisions herrin 
contained in case he had been deprived of any fees or emoluments 
by reason of the passing of this Act; and in such case all sums 
payable in the n^c of fees to such officers of the Court os shall 
be paid by salaries shall be paid from time to time to the Trea¬ 
surer of tlie Court, who shall pay the said several salaries out of 
the proceeds of such fees, and the surplus shall form part of the 
gener^ fund of the Court; and whenever the net amount of 
the fees shall not be sufficient to pay tlie arid several salaries, 
the deficiency shall be made good and paid out of the conso]i> 
dated fund of Greaj^Britain and Ireland. 
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155. Amount of Compensation .—The ainount of 
compensation is provided by sect. 38, as follows: 

Sect. 38. And be it enacted, that every person who is enti¬ 
tled to any franchise, right of appointment, or office, under any 
of the Acts under which any Conrt mentioned in the said sche¬ 
dule (X) is holdcn, and every person wlio shall have been 
entitled to any fees or salary for his services in the execution of 
any of the same Acts, or for the issue'of any writs to the Sberiffi 
out of the High Court of ChaJiccry, and also every person who 
is entitled to any franchise or right of appointment to hold office 
in any Conrt in any district in which the County Court bad not 
jurisdiction before the passing of this Act, and in which district 
a Court shall be established under the provisions of this Aft, 
and a^ao every person holding any office in any such last-men¬ 
tioned Court whose franchise or right of appoiutlhcnt or office 
shall be affected, abolished, or taken away, or whose emoluments 
shall be diminished or taken away under the operation of this 
Act, shall be entitled to make a claim for compensation to the 
Commissioners of Her Majesty’s Treasury within six calendar 
months after the passing of this Act, or afU^ the alteration of 
such Court; and it shall be lawful for t)ie said commissioners, 
in such manner as they shall think pmpor, to inquire what was 
the natur e of the frunchlsc or right of appointment, and what 
was the tenure of any such office, and what were the lawful fees 
and emoluments in respect of which such compen>ation should 
be allowed; and Hie conumssioners in each c.asc shall award 
such gross or yearly sum and for such time as tlfcr shall think 
just to be awardc<l upon consideration of the special circimrstances 
of eacli case; and all such compensations shall be pmd out of 
the consolidated fund of the United Kingdom of Grciit Britain 
and Ireland: provided always, that if any person holding any 
office in any of the said Courts shall be apjxjinted after the 
(lossing of this Act to any public office or employment, the pay¬ 
ment of the compensation awarded to him under this Act, so 
Icmg as he shall continue to receive tl)e salary or emoluments of 
such office or employment, shall be suspended if the amount of 
such salary or emoluments is greater than the amount of such 
compensation, or if not, shall be diminisliod by tlie amount of 
such salary or emoluments: provided also, that nothing in ibis 
Act contaiued sbaU be deemed to entitle pei*st*n to compen- 
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sation for the loss or diminntion of the profits of any office to 
which he shall have been appointed ander any Act containing a 
provision, either that he is not to be entitled to compensation 
for the loss or diminution of the profits of his office, or that such 
Act should cease on or within a limited time after the passing 
of any general Act for the recovery of small debts, or under the 
jn’ovisions of either of the said Acts of the eighth year of Her 
Majesty and of the ninth year of Her Majesty. 

156. Amount of Salaries .—The salaries of the 
officers are appointed by sect. 40, which limits the 
salary of the Judges to 1,2001. and of the Clerks to 
600/. per annum, exclusive of salaries to Clerks em¬ 
ployed in the business of the (yoxirts, and other 
expenses incidental to the offices and travelling 
expenses, which the Treasury is empowered to allow. 
But the salary of any person who had been previously 
a Judge or Clerk in any Court in schedule (A.) is 
not to be less than the average amount of the emolu¬ 
ments of his office during the seven years next before 
the passing of this Act. 

Sect. 40. And be it enacted, that tbo greatest salaries to be 
received in auy case by the Judges and Clerks of the Courts 
holden under this Act shall be twelve hundred 2 x)uuds by a 
Judge and six Imndi'ed pounds by a Clerk, exclu>iive of all 
salaries to his clerks employed in the business of the Court, and 
other expenses incidental to his office, unless in the case of any 
Judge or Clerk of any such Court acting in the same capacity 
before the passing of this Act in any Court mentioned in the 
said schedule (A.), whose salaries shall not be limited to any 
sum less than the average amount of the fees and emoluments 
of Uieir respective offices daring the seven years next befoi e the 
passing of this Act: provided tilways, tliatit shall be hiwful for 
the Commissioners of Her Majesty's Treasury to allow in eaeh 
case such sum as they shall in cuch cose deem reasonable to 
defray travelling expenses, with reference to the size and circum< 
stances of each district, 

157. Protection of O^cer^.—^There are various 
provisions for the protection of officers in the execu¬ 
tion of their duty. By sect. 114 a fine of 5/. is 
imposed upon any person assaulting ** any officer or 


Book 11. 

TRB 

omcEBs. 

Cap. 5. 
The OJfkere 
(feneraUif. 


Section 40. 

Limiting 
amount of 
salaries to be 
paid under 
this Act. 



LAW AND PRACTICK OP 


boo£ n. 

TllS 

omcBks. 

Cap. ft. 
TheOfieeri 
gemraOy. 


f>e^ion 114. 


Penalty for 
amuUing 
Baillffa, or 

resening 
good-4 taken 
in eseciition 


140 

t 

Bailiff of any Court while in the execution of his 
dutyj” OP making or attempting any rescue of any 
gooiis levied imder process of the Court, which may 
be recovered by order of Court or before a Justice of 
Peace, as provided in a subsequent section. And 
"the Bailiff or any peace officer** is empowered, in 
any such case, to take the offender into custody (with 
or without a warrant), and bring him before such 
Court or Justice accordingly. (Sect. 114.) The 
following is the language of the mtute : 

Sect. 114. AncT be it enacted, that if any officer or Bailiff of 
any Court hoMcn under this Act shall be assaulted while in the 
execution of his duty, or if any rescue shall be made or 
attempted to be made of any goods levied under process of tlio 
Court, the person so offending shall be liable to a fine not 
exceeding five pounds, to be recovered by order of the Court, or 
before a justice of the {)eace os boreinafter provided ; and it 
shall be lawful for the Bailiff of tlie Court or any peace officer 
in any such case to take the ofibnder into custody (with or 
without warrant), and bring him before such Court or justice 
accordingly. 


158. Pov'er of Committal for Contempt, —By sect. 
113, if any person "shall wilfiillr insult the Judge, 
or any Juror, or any Bailiff, Clerk, or officer of the 
said Coiut, for the time being, during his sitting or 
attendance in Court, or in going to or returning from 
the Court, or shall wilfully interrupt the proceedings 
of the Court, or othenvise misbehave in Court, it 
shall be lawful for any Bailiff, or officer of the Court, 
with or without the assistance of any other person, 
hy the order of the Jud^e, to take such offender 
into custody, and detain him until the rising of the 
Court.** And the Judge is.further empowered by 
warrant to commit the offender to prison, for a penod 
not exceeding seven days, or to impose upon him a 
fine of 5/., and in default in payment, to commit 
him to prison for a like penod. The section is as 
follows: 


_ " Sect 113. And be it eoactod, that if any person shall wil- 

committal insult the Judge or any Juror, or any Bailiff, Clerk, or 

for contempt, officer of the said Court, for the time being, during his sitting 
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or attendance in Court, or in going to or returning from the 
Court, or shall wilfully interrnpt the proceedings of the Court, 
or otherwise misbehave in Court, it shall be lawful for any Btuliff 
or ofBcer of the Court, with or wi^out tho assistance of any 
other person, by the order of the Judge, to take such ofiender 
into custody, and detain him until the rising of the Court; and 
the Judge shall be empowered, if he shall think fit, by a warrant 
under his hand, and sealed with the seal of tho Court, to com> 
mit any such offender to any prison to which ho has power to 
commit ofienders under this Act for any time not exceeding 
seven days, or to impose upon any such offender a fine not ex> 
ceeding five pounds for every such offence, and in default of 
payment thereof to commit the offender to any such prison as 
aforesaid for any time not exceeding seven days, unless the said 
fine be sooner paid. 

One question only has arisen under this section, 
namely. Who may be deemed an ** officer of the 
Court?” It was held by Mr. Espinasse, in an 
anonymous case (1 Cox Sc Macrae, 35), that a police 
constable accidentally in attendance at the Court was 
an “ officer of the Court” ^vithin the meaning of the 
section, empowered, on the order of the Judge, to 
take into custody a person who had misbehaved him¬ 
self. But this opinion appears to us very question¬ 
able. The words “officer of the Coiut” in this 
section cannot be construed as bearing any different 
or larger import than the same words in other 
sections; and it would be difficult to contend that 
such an accidental visitor, because he chances to be a 
policeman, would be entitled to the benefit of the 
protective provisions of the statute. Besides, the 
statute expresslr de&ies who shall be the officers of 
the Court, and requires certain qualiheations and 
cert^n forms of appointment; and to assert that a 
Judge C 9 in, upon the moment, constitute any stranger 
an officer by mere verbal directions to act as such, 
would be, in fact, to defeat all the provisions which 
the Legislature has thought fit to frame for insuring 
the officers* responsibility and fitness. Certainly the 
point is so doubtful tliat we would not recommend 
the example to be followed; for if it be, as it appears 
to us, an excess of jurisdiction, an a^ion for false 
imprisonment might be successfully maintained. 
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Book II. 169 . Recovery of Tenements*' —In actions for re- 
opi^cf\s. covery of tenements under the provisions of sect. 122 , 
— it is expressly enacted, by sect. 124, that no action or 
prosecution shall be brought against any officer of 
the County Court by whom any warrant of posses¬ 
sion shall have been issued or executed, or any sum¬ 
mons affixed "by reason that the person by whom 
the same shall be sued out had not lawfol right to the 
possession of the premises.*’ (Sect. 124.) This is 
the section: 


124. 
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Sect. 124. And be it enacted, that it shall not be lawful to 
bring any action or prc^ecution against tbo Judgo or against tho 
Glefk of tlie ('uurt by whom such warrant as aforesaid shall 
have been issued, or against any Bailiff or other person by whom 
such warrant may be executed or summons affixed, for issuing 
such warrant, or executing the same respectively, or affixing 
such summons, by reason that the person by whom the same 
shall be sued out had not lawful right to the possession of the 
premises. 


For further particulars relating to this branch of 
the jurisdiction of the County Coiurts, the reader is 
referred to the chapter that treats of " the Recovery 
of Tenements.” 

160 . Limitation of Actions* —forther protection 
is thrown about the officers by sections 138 and 139, 
which provide, that all actions and proceedings 
against officers of the County Courts for acts done 
by them in pursuant of the statute, shall be laid and 
tned in the county where the fact was committed, 
and shall be commenced within three calendar months 
after the fact committed; that "notice, in writing, 
of such action, and of the cause thereof,” shall be 
given to the defendant one calendar month at least 
before the commencement of the action; nor is the 
plaintiff to recover in such action if tender of suffi¬ 
cient amends be made before action brought, or if, 
after action brought, a sufficient sum of money shall 
have been paid into Court,"with costs, or on 
behalf of, the defendant; and that if the jury find 
for the plaintiff no greater damages than the sum of 
20 /., no costs shall be awarded to the plaintiff, unless 
the Judge shall certify in Court, upon the back of 
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the record, that the action was fit to be brought in 
such Superior Court: (sects. 138, 139.) And bjr 
13 & 14 Viet. c. 61, 8. 19, it is further enacted 

Sect. 19. That from a&d after the passing of this act no action 
shall be brought against any High Bailiff or Bailiff, or against 
any person or persons acting by the order and in aid of any High 
fiailiff, for anything done in obedience to any warrant nnder the 
band of the Clerk or Clerks of the said Court and the seal of 
the said Court, until demand hath been made or left at the 
office of such High Bailiff by the party or parties intending to 
bring such action, or by his, hor, or their attorney or agent, in 
writing, signed by the party demanding the same, of the perasal 
and copy of such warrant, and the same hath been refused or 
neglected by the space of six days after such demand; and in 
case after such demand, and compliance therewith by showing 
the said warrant to and permitting a copy to bo taken thereof 
by the party demanding the same, any action shall be brought 
against such High Bailiff, Bailiff, or other person or persons 
acting in his aid, for any such cause as ^oresiud, without 
making the Clerk or Clorl^ of the said Court who. signed or 
sealed the said warrant defendant or defendants, that on pro¬ 
ducing or proving such warrant at the trial of such action the 
jury shall give their verdict for the defendant or defendants, 
notwithstanding any defect of jurisdiction or other irregularity 
in the said warrant; and if such action be brought jointly 
against such Clerk or Clerks and also against such High Bailiff 
or Bailiff, or person or persons acting in his or their aid, as 
aforesaid, then on proof of such warrant the Jury shall Bud for 
such High Bailiff or Bailiff, and for such person or persons so 
acting as aforesaid, notwithstanding such defect or irregularity 
as aforesaid; and if the verdict shall be given against the said 
Clerk or Clerks, that in such case the plaintiff or plaintiffs shall 
recover his, her, or their costs against him or them, to be taxed 
in such manuor by the proper officer as to inelude such costs as 
such plaintiff or plaintiffs are liable to pay to such defendant or 
defendants for whom such verdict shall be found as aforesaid; 
and if any action shall be brought the defendant or defendants 
shall and may plead the general issue, and give the special 
matter in evidence at any bad thereupon. 

'Hie object of this section is to protect the High 
HailifP, &e., when acting in obedience to a warrant, 
whether each warrant he void or not, and the pro¬ 
tection does not extend to acts done by the Bailiff 
that are not in accordance with the warrant. In such 
cases no action can be brought against the High 
Bailiff, &c., unless he has refused or neglected to 
allow inspection or furnish a copy of the warrant for 
six days after demand. 
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A case of very considerable interest has been 
decided, fi*om what period, under certain circum¬ 
stances, the three months within which an action is 
to be broujfht, is to be calculated; {Barrett v. Balme^ 

I C. C. Cluon. 240), as to which see ante, p. 131, 

1G2. Re^nedies by Statute against Officers for Mis¬ 
conduct ,—llie protection of the public against the 
misconduct of officers of the County Courts, is pro¬ 
vided for by sections 116 and 117) which enact, that 
if any officer of the Court, ** acting under colour or 
pretence of the process of the said Court, shall be 
charged with extortion or misconduct, or with not 
duly paying or accounting for any money levied by 
him under the authority of this Act,” the Judge may 
inquire in a summary way, and make such order 
thereupon for the repayment of any money so ex¬ 
torted, or for the due payment of any money so levied 
as aforesaid, and fur the payment of such damages 
and costs as he shall think just,” and also impose a 
fine not exceeding 10/. The statute runs thus: 

Sect. 116. And be it enacted, that if any Clerk, Bailiff^ or 
officer of tlic Court, acting under colour or pretence of the pro¬ 
cess of the said Court, shall be charged witli extortion or 
misconduct, or with not duly payiug or accounting for any money 
levied by httu under the authority of this Act, it shall be lawful 
for the Judge to inquire into such matter in a snnunaiy way, 
and for that purpose to summon and enforce the attendance of 
all necessary j>arties in like manner as the attendance of 
wltn^es in any case may be enforced, and to' make snoh order 
thereupon for the repayment of any money extorted, or for the 
due payment of any money so Jevied.as aforesaid, and for the 
payment of such damages and costs, as he shall think just; 
and also, if he shall think fit, to impose such fine upon the 
Clerk, Bailiff, or officer, not exceeding ten pounds for eocli 
offence, as he shall deem adc(|uato; and in default of payment 
of any money so ordered to be paid, payment of the same may 
be euforced by such ways and means as arc herein provided for 
enforcing a Judgment recovered in the said Court. 

Sect. 117. And be it enacted, that every Treasurer, Clerk, 
DailitT, or other officer employed in putting this Act or any of 
the powers tliercof in execution, who shall wilfully and corruptly 
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exact, take, or accept any fee or reward whatsoever, other than 
and except Buch fees as are or shall be appointed and allowed re¬ 
spectively as aforesaid, for or on acconnt of any thing done or to 
be done by virtue of this Act, or on any account whatsoever 
relative to putting this Act into execution, shall, upon proof 
thereof before tlie s^ud Court, and in the case of a Clerk, Trea- taking fees 
surer, or High Bailiff on allowance of the finding of the Court 
by the Lord Chancellor, be for ever incapable of serving or being 
employed under this Act in any office oS profit or emolument, 
and shall also be liable for damag(» as herein provided. 


Another case of some interest, but too long for 
extract, and turning entirely upon its facts, and in 
winch the defendant was acquitted, is that of Oats 
V. Weeks (1 C. C. Chron, 82). 


102. Offences by Officers at Common Law, —Besides oflfenees iiy 
the remedies thus given by the statute, the Common officers. 
I^w ^Tsits the offences of officers of Courts of Jus¬ 
tice with severe penalties. A judicial officer guilty of 
bribery may be indicted and punished by fine or 
imprisonment, or both. (Bac. Abr. Office, n.) Ex- 
toHion is the demanding and taking montw or other 
thing which is not due, under colour of office. If a 
sum be allowed to an officer by statute, and he take 
more than that sum, it is extoition. (Co. Litt. 368 ; 

2 Roll. 263.) Extortion is punishable by fine, or 
imprisonment, or both, upon indictment at Common 
I^w. An action may also be maintained against him at 
the suit of the injured party ( Woodgate v. Knatckbull, 

2 T. R. 148), or on apphoation to the Court he will 
be removed, or suspended, or fined and imjirisoned 
for contempt. (Longdill v. Jones, I Stark. 345; Pater 
V. Croome, 7 T. R. 336.) 


163. ‘Sale of Office. —The sale of on office is an Sale cf cfKca* 
offence against both the Common and the Statute 
Law. 

At Common Law it is indictable (Hawk. P. C. c. 67), 
and the reason asserted is, that when an officer buys 
his place he is subject to a greater temptation to 
resort to extortion, or yield to bribeiy. (Bac. Abr. tit. 

Offices.) 
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The leading statute relating to the of offices 
is the 5 & 6 Edw. 6, c, 16, which is as follows: 
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Sect. 1. For avoiding of corruption^ wMch may hereafter 
happen to bo in the officers and ministers in these Courts, places, 
Statute A 6 or rooms, wherein thero is requisite to be had the true adminis- 
f» to Mle of' h?ation of justice, or serrices of trust, and to the intent that 
oHces. persons worthy and meet to be advanced to the place where jus¬ 
tice is to be administered, or any service of txnst executed, 
shall hereafter bo preferred to the same, and no other. 


Sect. 2. Be it tlierefore enacted, that if any person or persons 
at any time hereafter bargain 3ell any office or offices, or 
deputation of any office or offices, or any part or parcel of any 
of them, or receive, have, or take any money, fee, reward, or any 
other pi-ofit, directly, or indirectly, or take any promise, agree¬ 
ment, covenant, bond, or any assurance to receive or liavc any 
money, fee, reward, or other profit, directly or indirectly, for 
any office or offices, or for the deputation of any office or offices, 
or any part of any of them, or to the intent that any person 
should have, exercise, or enjoy any office or offices, or the depu¬ 
tation of any office or offices, or any part of any of them, which 
office or offices, or any port or parcel of them, shall in any wise 
touch or concern the administration or execution of justice, or 
the receipt, controlment, or payment of any of the King’s 
H^hness’s treasure, money, rent, revenue, account, aulneage, 
auditorsbip, or surveying any of the King’s Majesty’s honours, 
castles, manors, lands, tenements, woods, or hereditaments, or 
any of the King’s Majest)'’B customs, or auy administration, or 
necessary attendance to be had, done, or executed in wy of the 
King’s M^esty’s custom-house or houses, or the keeping of any 
of the King’s Majesty’s towns, eastles, or fortresses, being used, 
occupied, or api)omtcd for a place of strength and defence, or 
which shall concern or touch any clerksh^ to be occupied in 
any manner of Ooiurt of Becord, whei'ein justice is to be ad¬ 
ministered, that then all and every such person and persons that 
shall so bargain or sell any of the said office or offices, deputa¬ 
tion or deputations, or that shall take any money, fee, reward, 
or profit for any of the said or offices deputation or depu¬ 
tations, of any of the said offices, or any part of any of them, or 
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tiiat shall take auy promise, coTenaat, bond, or assurance for any 
money, reward, or profit to. be given for any of tiie said office or 
offices, deputation or deputations of any of the said office or 
offices, or any part of any of them, shall not only lose and forfeit 
all hia and their right, interest, and estate which such person 
or persons shall tiiien have of^ in, or to aoj of the said office or 
offices, deputation or deputations, or any part of any of them, 
or of, in, or to the gift or nomination of any of the said office 
or offices, or for the deputation or deputations of which office or 
offices, or for any part of any of them, any such person or i>er> 
sons shall so make any bargain or sale, or take or receive any 
sum of money, fee, reward, or profit, or any promise, covenant, 
bond, or assurance to have or receive any i-eward, money, or 
profit; but also that all and every such person or persons that 
shall give or pay any sum of money, reward, or fee, or shall 
make auy promise, agreement, bond, or assurance for any of the 
said offices, or for the deputation or deputations of any of the 
said office or offices, or any part of any of them, shall immedi¬ 
ately, by and upon the same fee, money, or reward given or paid, 
or upon any such pi’omisc, covenant, bond, or agreement bad or 
mode fur any fee, sum of money, or reward to bo paid as afore¬ 
said, be adjudged a disabled person in the law to all intents and 
purposes, to have, occupy, or enjoy the said office or offices, 
deputation or deputations, or any port of any of them, for the 
which such person or persons sludl so give or pay any sum of 
money, fee, or reward, or make any promise, covenant, bond, 
or other assurance to give or pay any sum of money, fee, or 
reward. 

Sect. 3. It is farther enacted, that all and every su(di bar¬ 
gains, sales, promises, bonds, agreements, covenants, and 
assurances, os be before specified, sh^ be void to and against 
him and them by whom any such bargain, sale, bond, promise, 
covenant, or assurance shall bo liad or made. 

Sect. 4. Provided always, that this Act, or any flung theioin 
contained, shall not in anywise extend to any office or offices 
whereof any pason or persons is, are, or shall be seised of 
any estate of inheritance; nor to any office of parkerdiip, or of 

the keeping of any park-house, manor, garden, chase, or forest, 

o 2 
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or to any of them, any tEing in tliis Act Eeretofbre mentioned 
to the contrary thereof in any vise notwithstanding. 

Sect. 5. Provided also, that if any person or persons do 
hereafter offend in any thing contrary to the tenor and effect of 
this Act, yet that notwithstanding all judgments given, and all 
other act or acts executed or done by any such person or per¬ 
sons so offending by authority or colour of the office or deputa¬ 
tion, \Yhich ought to be forfeited, or not occupied, or not 
et\joycd by the pei'son so offending as is aforesaid, after the 
said offence so by such person so committed or done, and betbro 
such person so offending for the same offence be removed from 
the exercise, administiatioD, and '>ccapation of the said office 
or deputation, shall be and^emain good and sufficient in' law, 
to all intents, constructions and purposes, in such like manner 
and form os the same should or ought to hare remained and 
been if this Act bad never been bad or made: provided also, 
that tliis Act shall not extend to be prejudicial or hurtful to 
any of the Chief Justices of the King's Courts, commonly 
called the King's Bench or Common Picas, or to any Ji^ticcs 
of Assize that now be, or hei'cafter shall be, but that they and 
every of them may do in every behalf, touching or concerning 
any office or offices to be given or granted by them or any of 
them, as tliey or any of them might hare done before the 
making of this Act, any thing above mentioned to the contrary 
in any wise notwitbstaiiding. 

An Act was subsequently passed for the better 
securing the object of this statute. By the 49 Geo. 3, 
c. 126, the above Act is extended to Ireland and 
Scotland, and to all civil, military, and naval offices 
in the United Kingdom, the colonies, and in the 
gift of the East India Company; and by the 2nd 
section the right of appointment to any office for¬ 
feited under this or the former Act is vested in the 
Crown. These are the sections applicable to officers 
of the County Courts: 

Sect. 3. Benders it a misdemeanor either to buy or sell, or 
to receive or give any money, reword, or profit, or any promise, 
agreement, bond, or assurance, directly or indirectly, for any 
office, commission, place, or employment speeifiod in or within 
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the moaning of the former or t^o present Act, or for emy Book if. 
deputation thereto, or any participation of the profits thereof, oFncxKs. 
or for any appointment thereto, or resignation thereof, or for ^^ 
the consent or voice of any person to any such appointment or 
resignation. 


Statute 

Sect 4. Renders it a misdemeanor in any person either to tfoo. a, 

. «; . c. 126 . 

receive or give any money, reward, or profit, or any promise, 

agreement, bond, or assurance, directly or indirectly, for any 

interest, solicitation, or reconunendatioD, in any way toncbing 

any nomination or appointment to any such office, place, or 

employment as aforesaid, or for any person in expectation of 

money, reward, or profit, to solicit, recommend, or negotiate 

for any person, touching any such nomination or appointment. 


Sect. 5. Benders it a misdemeanor to open any house or 
office for soliciting, transacting, or negotiating any business 
relating to tho sole ifr purchase, resignation or exchange, of any 
office or employment under any public department. 


Sect. 6. Imposes a penalty of 50/. on any person advertising 
or publishing any such house or office, or tho names of miy 
brokers, agents, or solicited, or any advertisements or pro> 
posals for any of the purposes aforesaid, tho whole of the 
penalty to go to the peraon suing 

Sect. 7. Provides that the Act shall not extend to any com¬ 
missions and appointments in the baud of gentlemen pen¬ 
sioners, tho yeoman guard, the Marshalsea and Palace Court, 
nor to purchases and exchanges of commfosions in his Majesty's 
forces at the regulated prices. 

Sects. 9, 10, and 11. Provide that the Act shall not extend 
to an office excepted from the Act of Edw. 6, or to any office 
legally saleable before the possiiig of this Act, or to invalidate 
any agre^ent, bond, &c. which, before tho passing of this Act 
was valid, or to prevent or make void any deputation to any 
office, in any case in which it is lawful to appoint a deputy, or 
any ^reemont, bond, &c. in respect of any allowance or salary 
out of tho fees of such office, nor to any annual reservation or 
payment out of the fees of any office to any person having held 

sudi office; provided that the amount of such raservation, and 

O 3 
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gepteraOif. 


Hectwn 2i, 

•Tu^l^es, &c. 
appointed 
under this 
Act autbo* 
rizod to 
perfonn cer¬ 
tain datloti 
relating to 
matters dc* 
pending in 


the circumstances under which the same sh^ have been per¬ 
mitted, shall be stated in the commission or appointment of 
the person succeeding to such office, and paying such money. 

It has been determined, that these statutes apply 
to all offices connected Rith the administration of 
justice, as to the office of Gaoler and Bailiff. (102 
Freem. Rep. 19.) The disqualification thereby created 
cannot be removed; therefore the party cannot be 
appointed to the office on a subsequent vacancy 
(Co. Litt. 234, a.), not even by the Crown; and the 
Judj(es are bound to take notice of such disqualifi¬ 
cation, even though it be not pleaded. 

What is a buying and selling of offices within the 
statutes has been decided in several cases. If money 
be taken to surrender an office, with a view to the 
appointment of the purchaser, whether by the Crown 
or a private patron, it is a buying and selling within 
the statute. (Co. Litt. 234, a.; 1 Jloll. Abr. 15f.) 
So, if an office be taken on condition that a superior 
officer shall take the profits, and to resign at his 
pleasure, the appointment is void. (Willes, 571.) 
And the sale of the dejmtation of an office is equally 
penal with the sale of the office itself. {Godolphin v. 
Tudor, 1 Salk. 468.) But not if tlie deputee is by 
the terms of the agreement to pay to his principal a 
less sum than he, or to keep only a poition of the 
fees. (Ibid, j CuUiford v. Cardemnell, X Salk. 466.) 

164. Officers to perform certain Duties depending in 
the Court of Chancerg. —^The 22nd section empowers 
the Judges and other officers to perform such duties 
relating to matters in Chancery, necessary to be done 
in their resjjective districts, as the Lord Chancellor 
shall from time to time, by any general order, direct. 
The section is as follows: 

Sect. 22. And l>e it enacted, that the Judges and other 
officers to be appointed under this Act shall be authorized and 
required to perform all such duties in or relating to iuty causes 
or matters depending in the High Court of Chancery, or before 
any Judge thereof, or before the Lord Chmicellor in ilio exercise 
of any authority belonging to him, necess^iry or proper to be 
done in their respective districts, as the Lord Chancellor sliall 
from time to time by any general order direct, and for this 
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purpose, and subject to tke general rules and orders of the said 
Coui*t, shall liave and eserdse all such authorities as may be 
duly exercised by the Commisrioners or other cheers of the 
said Court by whom such duties are now usually performed, 
and shall bo entitled to reedve the same fees and sums of 


Book II. 

TOT 

oryicfJEB. 

Cap. 5. 
TTw Offieert 
generally. 


money as are now payable in respect thereof, to be accounted the Court of 
for wid applied by them as the other fees authorized by this Cliancery. 


Act to be received arc directed to be accounted fur and applied: 


provided always, that the future amount of sucli fees shall 


continue subject to the same autlmrity for revising the same to 


which it is now subject. 



BOOK III. 


THE SHERIFFS’ COURT 

OV THK 

CITY OF LONDON. 


Boor III. The City of London was not included in tKe 
SHEAFS’ pi’C'^isions of the County Courts Act. For that 
covRT OF important distnct a distinct statute was deemed 
THE ciTT OF desirable, and the Sheriff’s Court (a previously exist- 
Locid Court there) was, by stat. 10 & 11 Viet, 
lit ft II Viet. c. Ixxi. (local), assimilated to the Counly Courts, 
c. ixxi. -Yy-g propose here to present a summary of so much 
of this statute as relates to the constitution of the 
Court and the officers. As the Jurisdiction and the 
Practice differ very slightly indeed from those of the 
County Coiuts, we shall, in the books devoted to 
those divisions of this treatise, merely indicate in 
notes where differences exist in the Counly Court, and 
it will be understood that, unless otherwise indicated^ 
the Law and Practice are the same as in the Counly 
Courts. 

165. The Preamble, It is to be observed that the 
statute abolishes the Court of Requests established by 
statute 5 & 6 WilL«4, u. 94. 

i^Eamble. Sect. 1. Whereas by an Act of Parliament passed in the 
Sesdon of Parliament held in the fifth and sixth years of the 
.*» a 6 Will. 4, reign of Ilia Majesty King William the Fourth, intituled “ An 
Act for amending and consolidating the Acts of Parliament for 
the Recovery Small Debts in the City of Lmdon and the 
Lilxxties thereof, and for enabling the Goods of the Debtors to be 
taken in Exeention,” tiie various Acts then in force for establish¬ 
ing and regulating the Court of Bequests in the City of L<mdon 
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for tbe recovery of small debts witliin the said city and the Boos HI. 
liberties thereof, and thereby severally recited, were repealed ; 
and by the said Act ceiiain persons therein named or referred cocst op 
to were nominated and appointed Commissioners of tbe B^ud 
Court of Bequests, to sit as usual in the said Court for the 
period and in the rotation therein mentioned j and by the said 
Act powers were granted for the establishment of the said 
Court, and for carrying on the business thereof: and whereas 
tl)c City of London is a county of itself: and whereas the 
Sheriffs’ Court of the City of London is a Court of ancient 
jurisdiction, having cognizancu of all pleas of pei'soual actions 
to any amount: and whereas it is expedient that the manner of 
proceeding in tbe said Court for the ivcoveiy of small debts and 
demands should be altered and regulated, and that the Court of 
Bequests established under tbe said recited Act of Parliament 
should be abolished: May it tlierefure please your Majesty that ■ 
it may be enacted j and be it ouactetl. 


I, The Court. 

166 . Jurisdiction. —^ITie Act adopts almost werioftw i. jTte Court. 
tbe language of the 9 & 10 Viet. c. 95, s. 58, 
enacting that all pleas of personal actions, when the 
debt or damage claimed is not more than twenty 
pounds, whether on balance of account or otherwise, 
which shall hereafter be commenced or tried in the 
Sheriffs* Court, ahall be holden in the sud Coiurt 
without writ.** 


Sect. 1. That all pleas of })erhunal actions, where the debt or 
damage claimed is not more than twenty pounds whether on 
balauce of account or otherwise, wHch shall heresiftcr be com¬ 
menced or tried in tho Sheriffs’ Court, sliall be holdon in tbe said 
Court without writ, aud shrill be heard and determined in a sum* 
maiy way, and according to the provisions of this Act; provided 
always, that tlie said Court shall not, imder the prorisious of 
this Act, bare cognizmice of any action of ejectment, or in which, 
althoogh the debt or damage claimed may not exceed twenty 
pounds the title to any corpon'al or iucorpoi-eal hereditaments, or 
to any toll, fair, market, or trancbisc .shall be in que3ti<m, or in 
which the validity of any devise, bequest, or limitation under any 
will or settlement may be disputed, or in any action for any libel <a* 


10 & n Viet. 
c. Ixxi. 

Section 1. 
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Section 2. 

All other 
actloDii and 
proceedings 
toTfe canied 
on as if this 
Act had not 
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Section Z. 

Court to be 
held at 
Guildhall. 


dander, or for criminal conversarion, or for sednctxtm, or feh* 
breach of promise of marriage. 

167. Preservation of Jurisdiction m other Actions. 
—The 2nd section excepts from the provisions of 
this Act all pleas of personal actions, and all other 
proceedings in the Sheriffs’ Court, except the trial” of 
the causes described in sect. 1. 

Sect. 2. Provided alwny.% and J>e it enacted, that all 
pleas of personal actions, and all other proceedings in the 
Slierif&* Court, except the trial, under the ^irovisions of 
this Act, of pleas of personal actioTis where the debt or damage 
claimed is not more tJian twenty pounds, or, not being more tlian 
twenty pounds, is excepted from the provisions of this Act, shall 
and may be commenced and carried on in the said Court ns if 
this Act had not been passed; and all proceedings in personal 
actions where the debt or damage claimed is not more than twenty 
pounds, which may have been actually commenced in the Sheriffs’ 
Court before! the commencement of tins Act, and which might 
have been commenced in the said Court under the provisions of 
this Act, shall be continued, executed, and enforced against all 
persons liable thereto in the same manner as if they bad been 
commenced therein under the provisions of this Act; and all other 
proceedings in the said Court, not being proceedings in personal 
actions where the debt or damage claimed is not more than twenty 
pounds and which could not have been commenced in the said 
Court under the provisions of tiiis Act, .shall be continued, exe* 
cuted, and enforced against all persons liable thereto in the smne 
manner in all respects as they might have been continued,* uxe- 
ented, and enforced in case tiiis Act had not passed. 

168. Where Sheriffs* Court to be held .—The 3rd 
and 36th sections provide for this. 

Sect. 3. And be it enacted, that tiie said Court shall, as well 
for the purposes of this Act os for all other purposes, be held 
at tile Guildhall "mthin the City of London, or at such othej' 
place within the said City as the Mayor, Aldermen, and Com* 
mous of the said city in common council assembled frenn 
time to time by any order direct or appoint. 

And the 36th section, without alluding to Guild¬ 
hall, requires the Court to be held wheresoever the 
Mayor, &c. shall have ordered. 
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169 . When to he time of holding the bookiii. 

Court is to be apminted by the Mayor, Aldermen, 
and Commons. As with the Qounty Courts, to couatof 
render the proceedings valid, everything required by 
the statute must be rightly done. The Courts murt 
be appointed by the same form^ act by which all i- 7^ cwrt. 
other proceedings of the corporation are authenti¬ 
cated, and, therefore, we presume, under the corporate 
seal, unless there is a custom to the contruy. And 
notice of the days on which they will be holden must 
be posted in some conspicuous place in the Court, 
and in the Clerk’s office, and anj alteration of the day 
of holding must be announced m like manner. I’his 
will be necessary to be done for eveiy Court. It will 
be observed that the other provisions are applicable 
only to the first Court to be holden under the Act, 
and therefore they are now obsolete. 

it 

Sect. 4. And he it enacted, that it shall be lawful for the 4 . 

Mayor, Aldermen, and Commons from time to time to apprint to 

the place and day or days for holding the Sherifis' Court for appoint days 
the purposes of this Act; and the order for the first holding of 
the said Court for the purposes of this Act shall be published 
in two London daily morning newspapers, and shall be stuck up 
at the princip^ door or entrance of the said Qoildhal), and 
shall be cemtinued so stuck up for the period of one month at 
the least before the day apprinted for the first holding the smd 
Court. 

And it is fiuiiher enacted by sect. 36, as follows: 

Sect. 36. And be it enacted, that the Jndge of the Sheriffs' Section 36. 
Court shall attend and hold the said Court for the purposes of to 
this Act at the place where the Mayor, Aldermen, and Gammons ^J|***j^**®^ 
shall have ordered that the said Court shall be holden, at such Mayor, &c. 
times as they shall appoint for that purpose, so that a Court direct, 
shall be holden for tlio purposes of this Act once at least in 
every calendar month; and notice of the days on which the Koticcsfor 
Court will be holdwi for the purposes of this Act shall be twit v 

up m some conspicuous place in the Court and in the ofiice of put up in the 
the Clerk of the Court, and no other notice thereof shall be 
needed; and whenever any day so appointed for holding the office. 

Court shall be altered, notice of such intended alteration, and 
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DooK ni. the time when it will take eifect) shtdl be put up in some 
sneuirre’ ooDspicQOUfi place In the Court and in the Clerk’s office. 

THE CITY OF 170. AboUHon of Court of Requests. —This is for- 
mally effected by sect. 5. 


1 . Thi Co urt, 5 ^ Ijg it enacted, that from and after the com- 

Section 5. mencement of this Act the said existing Court of Kequests for 

AfteTc^' the Kewrerv of Small Debts in the said city and the liberties 

S^thJs aS* abolished ; and the said recited Act of Parlia- 

existing ment of the Session held in the fifth and sixth years of the 
H^uests to Majesty King ^VilJiam the Fourth shall be and tlie 

be abolislicd. same is liereby repealed. 


Heffion 6. 

All proceed- 
>ng.H com¬ 
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Act in Court 
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houses. 


171. Proceedings pending to he continued in this 
Court. —Proceedings pending in the Court of Requests 
are to be continued in this Court. But the same 
questions might arise here as were suggested under 
the County Courts Act (see ante^ pp. 14, 16). 

Sect. 6 . Provided .always, and be it enacted, that all pro¬ 
ceedings in the said Court of Bequests, or otherwise in execu¬ 
tion of the said recited Act, conmienccd before the commencement 
of this Act, shall be as valid to nil intents and purposes as if 
this Act h.ad not been pas&etl, and may be continued, executed, 
and enforced in the SJicriffs* Court, under the jirovisions of this 
Act, against all persons liable thereto, in the same manner in all 
respects as if they had been commenced in the said Court under 
tile provisions of tills Act. 

172 . ConrUhmses. —By sect. 29 the Mayof, Alder¬ 
men, and Commons are empowered to provide court¬ 
houses, for which purpose they are also empowered, 
by sect. 31, to purchase land under the provisions of 
the h^pds Clauses Consolidation Act, and, by sect. 32, 
to borrow money for the purpose. It is unnecessary 
to give these sections at length; they are identical 
with the sections having the like objects in the 
County Courts Act, and the observations upon these 
will be applicable also to the City Court (see ante, 
p. 20). A general fund is to be provided from the 
fees for paying off any moneys so borrowed. (Sect. 33.) 

173. In whom Property to vest. —Here, as in the 
County Courts, the property of the Court is to vest 
in the Treasurer for the time being. (Sect. 34.) 
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. 174 . Care of the Courts* —The Clerk is to have the Book iii. 
care of the court-house and offices, and to appoint HHiiiipFs’ 
and dismiss the necessary servant, and to make couKTor 
contracts for repairing-, cleaning, lightiiw, furnishing, tub citv of 
&c., and to supply them with law and omce books imd 
stationery; such charges to be paid out of the general thk court. 
fund of the Court; but they are to be first ^owed 
under the hand of the Judge. (Sect. 35.) 

Sect. 35. And be it enacted, that If a separate coort-hoiise Section 35. 

shall be built, pnrchased, or hired for the purposes of the if separate 

Sheriffs’ Court, the Clerk of the Court shall have the care of coiirt-house 

estebl'.ahed, 

such court-house and offices of the Court, and shall appoint, the CVirk to 
and have power to dismiss, the necessary servants for taking p*^^e**® 
charge of such court-house and c^ces, at such salaries as shall thereof, end 
be from time to time autluHized b 7 the Judge, with the ctmsent and^^ils 
of the Mayor, Aldermen, and Commons; and the Clerk of the 
Court, under the direction of the Mayor, Aldermen, and Com- 
mens, and subject to such regulations as they may require to 
be enforced, shall in every case make all necessary contracts, or 
otherwise provide, for repairing and famishing, and for cleaning, 
lighting, and warming the conrt-honse for the time being and 
offices, and for supplying the said Court and offices with law 
and office books and stationery, and for defraying all other 
necessary expenses, not otlierwise provided for, incident to the 
holding of the Court; and the charge of the conrt-honse and 
offices, and expenses thereby incurred, shall be paid out of the 
general fund of the Court; provided always, that the Treasurer 
or Clerk of tlio Court, or the partner of such Treasurer or 
Clerk, or any person in the service or emjdoyment of snch 
Treasurer or Clerk, shall not be directly oar indirectly concerned 
or interested in any such contract, or in supplying any articles 
for tlie use of the Court and offices; provided also^ that no 
payment of any such charge shall be allowed in the Cl^k’s 
accounts bntil allowed under the hand of the Judge. 

The remarks on a similar section in the County 
Courts Act (anfe, p. 56), are equally applicable here. 

175 . Gaol. —It is enacted, by section 30, that any 
gaol in the City of London ma^ be used as a prison 
for the purposes of this Aet. 

p 
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II. The Officers. 
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176 . The Judge, —The Judge 
2.7A<Qiffeerj. ^ ^ preside. 


of the Sheriffs’ Court 


Section 7. 
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Act. 


Sect 7. And be it enacted, that the Judge of the Sheriffs' 
Court shail preside at the trial in tiie eaid Court of all actions 
and proceedings commenced or directed to be carried on therein 
under the iMovirions of this Act. 

177 . Judge may a^oinf a —Section 8 em¬ 

powers the Judge, in case of itlness or unavoidable 
absence, not occasioned by his other official duties, to 
appoint a Deputy, who must be a person who has 
practised as a harrister~at4aw for at least seoen years, 
to act for him during such ilbiess or J unavoidable 
absence, but the cause of such appointment must 
be entered on the minutes of the Court, and care 
should be taken that this is rightly done. 

If the Judge be unable to make such appointment, 
the Mayor, ^dermen, and Commons may do so in a 
formal manner. 

But besides this power to appoint a Depu^ in case 
of illness or unavoidable absence, not occasioned by 
other official duties, which must be made in the 
manner above described, a fbither power is given to 
the Judge, udth the approval of the mayor. Aldermen, 
and Commons, to appoint a Drauty (at any time, 
with or without cause), to act mr the Judge for a 
time not exceeding two calendar months consecutively 
in twelve calendar months, and such Deputy may he a 
person who 1^ practised as a barrier for three 
years. Why a seven years* barrister should be re¬ 
quired in illness or unavoidable absence, and only a 
three years* barrister in an absence for pleasure or 
profit, it would be difficult to explain. But so it is. 


Section S. 


Judge of 
Court may 
appoint a 
D^uty In 
case of 
illness, Ac. 


Sect. 8. And be it enacted, that in case of illness or nnavoid- 
able absence, not occasioned by bis other official dories, the 
cause whereof shall be entered on the minutes of the Court, it 
shall be lawful for the Judge of the Sheriffs' Court, or, in case 
of the inability of the Judge to make such appointment, for 
the Slid Mayor, Aldcnnen, and Commons, to appmnt some oUier 
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person, who shall have practised as a baTriBter>at-Uw for at 
least seyen years, to act as the Deputy of such Jadge during 
such illness or unavoidable absence; and it shall also be lawful 
for the Judge, with the approval of the sud Mayor, Aldermen, 
and Commons, to appoint a Deputy, who shall have practised as 
a barrister for at least three years, to act for him for any time 
or times not exceeding in the whole two calendar months in 
any consecutive period of twelve calendar mouths; and every 
Deputy so appointed, during the time for whidi be shall be so 
appointed, shall have all the powers and privileges and perfijrm 
all tiie duties of the Judge of the said Court. 

178. TVeoJwrcr.—The Chamberlain of the City is 
to be the Treasurer of the Court for the purposes of 
this Act (sect. 9)) and his clerks are to have an extra 
salary for performing the duties. (Sect. 10.) 

Sect. 9. And be it enacted, tliat the Chamberlin for the 
time being of the City of London shall, fear the purposes of tiiis 
Act, be and be considered as the Treasurer of the Sherifib’ 
Court. 


Sect. 10. And be it enacted, that the several Clerks and 
other officers and servants for the time being employed in the 
office of the Chamberlain of tlie said city shall from, time to 
time perform such duties in reference to the Court and the 
office of Treasurer thereof, hereby imposed on the said Cham* 
berlain, as the Chamberlain for the time being in his cliaracter 
of Treasurer of the Court shall require; and every Clerk, 
officer, and servant o( the Chamberlain, so emplpyed in perform* 
ing any of the duties of the Treasurer of tiie Court, shall receive 
and be paid by the said Mayor, Aldermen, and Commons, out 
of tlic general fund of the Court, such extra salary or aTow* 
anco as a temuneration for their semces as the said Mayor, 
Aldermen; and Commons shall from time to time think sufficient 
and proper. 

179. Duties qf Tre<isurer »—His duties are the same 
as in the County Courts. He is to “audit and settle 
the accounts of the Clerk and other officers of the 
Cotirt,” and to “receive the balance of the various 
moneys which such Clerk and other officers shall 

p 2 


Book III. 

sBxarrrs’ 
coumr or 
TB> CITY or 
LOtinON. 

2.The0.fieen. 


Section 9. 

Chamberlain 
to be Trea¬ 
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Book ui. have reoeived under this Actj” to pay the Judge his 
iiUKBiFra' make other payments directed by the Act, 

oooKT o? and carry the balance remaining in his hands ** to 
SSL ®uch account as the Mayor, Aldermen, and Commons 
-- * shall direct.’’(Sect. 25.) He is also required “once 
' 2 .mo:ffieer», in every year, and oftener if required, on such day as 
the Mayor, &c. from time to time shall appoint,” to 
render an account of his receipts and disbursements 
(sect. 26); and the Mayor, &e. are to make such 
rules as to them shall seem meet for the application 
of such balances, or for securing the same or other 
sums in the hands of any officer of the Court. 
(Sect. 27.) 


180. The Clerk .—^The Clerk is to be appointed by 
the Mayor, Aldermen, and Commons, and to be re¬ 
movable by them in case of inability or misbehaviour; 
be must be an attorney who has practised for five 
years. 


Section 11. 

Power to 
Mayor, &c. 
to appoint 
Chief Clerk, 
who shall be 
un attorney, 
and from 
time to time 
remove him. 


Clerk to be 
paid by fees. 

Appointment 
of Asetstaot 
Clerks If 
necessarv'. 


Sect 11. And be it enacted, that every Chief Clerk of the 
Conrt, to be hereafter appointed, shall be an attorney of one of 
Her Majesty’s Superior Courts of Common Law, who shall have 
practised as an attorney for at least live years; and such Clerk 
shall be appointed by the said Mayor, Aldermen, and Commons; 
and in case of inability cur misbehaviour of the Clerk for the 
time being of the Court, it shall be lawful for the said Mayor, 
Aldennen, and Commons to remove such Clerk, and to appoint 
some other person, qualified as aforesaid, to be Clerk of the 
Court; and, untal otherwise directed by the said Mayor, Aider- 
men, and ConuqoDB, every such Clerk sliall be paid by fees, as 
herein-after provided; and in case any Assistant Clerk or 
Clerks shall be necessary for carrying on the business of the 
Court, such Assistant Clerk or Clerks shall, during such time 
as the Chief Clerk shall be paid by fees, be provided and paid 
by the Chief Clerk of the Court, but if the Chief Clerk shall 
at any time be paid by a salaiy and not by fees, then the 
Assistant Clerk or Clerks shall be appointed by the said ihiyor, 
Aldennen, and Commons, and shall be paid out of the general 
fund of the Court such yearly salary for their services as the 
said Maym*, Aldennen, and C<nnmons shall &om time to tiipe 
think proper. 
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181. DepiUy CUrk, —^The Clerk, with the approval Booaiu. 
of the Juoge, may, in case of illness or unavoidable 
absence, appoint a Deputy, “ qualified to be appointed 
Chirf Clerk of ike Court, to act for him ; and if he 
be unable to appoint, the Jud^e may do so. 


sncttm’ 
cottar or 

TUB CITT or 
LONDON. 


Sect. 12. And be it enacted, ^at it eball be lawful for the 
Chief Clerk of tlie Court, with the approral of the Judge, or, 
in case of the inability of the Chief Clerk to make such ap¬ 
pointment, for the Judge, from time to time to appoint a 
Deputy, qualified to be appointed Chief Clerk of the Court, to 
act for the Chief Clerk of the Court at any time when he aball 
be prevented by illness or unavoidable absence hum acting in 
such office, and to remove such Deputy at his pleasure i and 


2.neOffle$rt. 

Section 12. 

Chief acrh, 
with ap< 
proral of 
Judge, may 
appoint a 
Deputy In 
rase of 
illncHS, kc. 


such Deputy, while acting under such appmutment, shall have 
the like powers and privileges, and be subject to the like pro¬ 
visions, duties, and penalties for misbehaviour, as if he were 
the Chief Clerk of the Court for the time being. 


The observations on a similar provision in the 
County Courts Act are equally applicable here (see 
ante, p. 79). 

182. Duties of Cterk. —The duties of the Clerk 
are the same as in the Counfy Courts. They are 
described in the 13th section os follows : 


Sect. 13. And be-it enacted, that the Clerk of the Court, with Section 13. 
such Assistant Clerk or Clerks as aforesaid, in case any such shall Duties of 
be employed, shall issue all summonses, warrants, precepts, and 
writs of execution, and register all orders and judgments of the 
Court, and keep an account of all proceedings of the Court, and 
sliall take charge of and keep an account of all court fees and fines 
payable or paid into Court, and of all moneys paid into and out 
of Court, and sh^ enter an account of all such fees, fines, and 
moneys in a book belonging to tlie Court, to be kept by him for 
that purpose, and shall from time to time, at such rimes as 
shall be directed by order of the Court, submit bis accounts to 
be audited or .settled by the Treasurer. 

He is also to deliver to the Treasurer as often as 
rec[uired by him or by the Judge ** a full account in 
writing of the fees received in the Court under the 

p 3 
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Booe lU. 

sHB&im* 
coum« 01 ^ 

TUB CITT or 
LOKSOV. 

2.I^0Jkrt‘t. 


^Seciion 17 . 

Power to 
Mayor, Ac. 
to appoint 
Bailiffs of the 
Court. 


18 . 

I>ntio.s of the 
Bailiffs. &c. 


authority of this Act, 'and a like account of all fines 
imposed by the Court under the provisions of this 
Art, and of the expenses of levying the same*’ 
(sect. 24), and to pay over to the IVeasurer all 
" moneys remaining; in nis hands over and above his 
own fees, and such balance as he shall be allowed, by 
order of the Court, to retain for the current expendi* 
.ture of the Court. (Sect. 24.) He is also to send to 
the Mayor, Aldermen, and Commons accounts of 
all sums of money paid by him to the Treasurer. 
(Sect. 28.) 

183. The Bailiff. — One or more Bailifis are to be 
wpointed by the Mayor, Aldermen, and Commons. 
Tiiey may be removed for inability or misbehaviour 
by them, or by the Judge by order of Court. 

- « 

Sect. 17. And be it enacted, that there shaU'be one or more 
Bailiff or Bailiffs of the Court; and such Bailiff or Bailiffs 
shall be appointed by the said Mayor, Aldermen, and Commons; 
and, in case of the inability or misbebaviour of any such 
Bailiff or Bailiffs, it shall be lawful for the said Mayor, Aider- 
men, and Commons, or the Jndge of the Court, by an order of 
Court, to remore such Bailiff or any of sueb Bailiffs; and one 
of the Bailiffit of the Court, if there shall be more tlian one. 
shall bo called the Chief Bailiff of the Court. 

184, Duties of Bailiff .—The duties of the Bailiff 
are stated in sect. 18 as follows: 

Sect. 18. And be it enacted, that the said Bailiffs or one of 
them shall attend every sitting of the Court for such time as shall 
be required by the Judge, unless when their absence shall be 
allowed for reasonable cause by the Judge, and shall by them¬ 
selves serve all the summonses and orders, and execute all the 
warrants, precepts, and writs, issued out of the Court under the 
provisions of this Act; and the said Bailiffs shall, In the execn- 
fion of their dulses conform to all such general rules as shall 
be &(Ha time to time made for regulating the proceedings of the 
Court as herem<affcer provided, and subject thereunto to the 
order and direction of tlie Judge; and the said Bailiffs shall be 
entitled to receive all fees and stuns of money allowed by this 
Act in the name of fees payable to the BriHff, out of which 
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they shall provide for the execation of the duties &r which such Boos HI. 

fees are allowed, and for the payment of the fiailiffs accordii^ 

to such scale of remuneration as shall be from time to time coubt of 

approved by the Judge; and evarj such Bailiff eliall be respon- r. 0 Mi> 0 K. 

sible for all the acts and defaults of himself, in like manner as ^ 

the Sheriff of any county in England is responsible for the acts 

and defaults of himself and his officers. 


185. Offices not to be conjoined* —^This is provided 


Sect. 14. And be it enacted, that it shall not be lawful for the u. 

Clerk of the Court, or the partner of any such Clerk, or any offices of 
person in the service or employment of any such Clerk or his 
partner, to act as Treasurer or as a B^ff the Court, or for Bailiff not 
the Treasurer, his partner or clerk, or anyjperson in the service jSnSl?”" 
or employment of such Treasurer or his partner, to act as 
Clerk or as a Bailiff, or for any Bailiff, his partner or clerk, or 
any person in the service or employment of any Bailiff or his 
partner, to act as Clerk or Treasurer of the Court. 


186. Officers not to act as Attorneys in the CovTt .— 
It is expressly forbidden by the 15th section to any 
officer to act either by himself or his partner as an 
attorney or agent in any proceeding in the Court, 
'fhis is the language of the statute: 


Sect. 15. And be it enacted, that no Clerk, Treasurei-, Bailiff, Section 15. 
or other officer of the Court shall, eitlier by himself or his Clerk. &c. 
jMirtner, be directly or indirectly engaged as attorney or agent attorn(5!a m 
for my party in any proceeding in the Court the Coui t. 

187. Penalty for Nonobservance, —For violating 
either of these provisions a penalty of 501. is imposed 
by section 16. 


188. Oncers to give Security, —By sect. 20 the Offleevsto 
Treasturer, Clerk, and Bailiff, are required to give eive security, 
security for such sum and in such manner and form 
as the Mayor, See. from time to time shall order, 

“ for the due performance of their several offices and 
for the due accounting for and payment of all moneys 
received by them under this Act or which they may 
become liable to pay for any misbehaviour in their 
office.*’ 
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Book III. 189. Ofieerg abolished Court to he appointed 
BHwrs' Court, —^This is provided by section 19 as 

oouKT or follows: 

roMiMN. 19. Provided always, and be it enacted, that the per> 

^,7he€fflcers. ^»oiding the offices or performing the duties of Clerk, 

- Assistant Clerk, Beadle, or Seneimt in the said Court of 

J • 1 ^ IQ 

_ ’ Requests under the said redted Act, at the time of the passing 

Officers per- of this Act, and who shall continue respectiveir to hold the 

forming 1 * ..1 r j 

duties under offices or to perform the same duties at the time when the 

re^^Act gjj^j jjg repealed under the provisions of this Act, 

oppolnted whether or not qualified as herein>before provided, may, if the 

Mderthis Mayor, Aldermen, and Commons shall think fit, be 

appointed to be Clerks and Bailiffs of the Sheriffs' Court for 

the purposes of this Act, and, if so appmnted, shall continue to 

execute their several offices, sulgect to the power of removal 

provided in this Act 

190 . Queers may be paid by Salaries instead qf 
SniariMin- —^The 23rd section protides that the Mayor, 

stead of fees. Aldermen, and Commons may order the officers or 
any of them to be paid by Varies instead of fees 
‘‘ or in any manner other than is provided by this 
Act.*’ But no officer is to be entitled to compensation 
for any loss of fees or emoluments by reason of ceasing 
to hold hia office, or to receive the fees allowed by the 
Act, or on account of his emoluments being affected 
by such alteration, unless he had been previously an 
officer of the abolished Court of Requests; in which 
case he is to be entitled to such compensation as he 
would have been had he lost his office or emoluments 
by the passing of this Act. " And in such case all 
sums payable in the name of fees to such officers of 
the Court as shall be ptud by salaries shall be paid 
from time to time to the Treasurer of the Court, who 
shall pay the said several salaries out of the proceeds of 
such fees, and the surplus shall form part of the 
general fond of the Court; and whenever the net 
amount of the fees shall not be sufficient to pay the 
said several s^aries, the deficiency shall be made 
good and paid out of the corporate fonds of the said 
city, or such of them as the said Mayor, Aldermen, 
and Commons shall think proper and dir^.** 

compensa- 191- Condensation to Persons wAose Emoluments 
may he affected, —^The 22 nd section provides compen- 
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sataon for persons who having been entitled any 
office or to any fees or salary for his services in the 
execution of the said repealed Act (the Court of 
Requests) shall be deprived of them by the passing 
of this Act, unless they shall be appointed to any 
office of equal value under this Act.” But if appointed 
to an office of less value he may claim compensation 
for the difference of value. (Sect. 22.) 

III. Fees and Fee-Fund. 

192 . Fees .—^As the fees will probably be subjected 
to considerable alterations ere long, we shall in this 
place merely cite the section relating to them and give 
the Tables, if amended, in the chapter that will be 
devoted to the subject of Fees, when we come to 
treat of the Practice qf the County Courts. 

Sect. 21. And be it enacted, that on every proceeding in tlie 
Court under the provisions of this Act there shall be payable to 
the Judge, Clerk, and B^lifis of the Court such fees as are set 
<lown in the schedule marked (A.) to this Act annexed, or 
which shall be set down in any sehcdole of fees reduced or 
altered under the power herein-after contained for tliat purpose, 
and none other; and a table of such fees shall be put up in 
some conspicuous place in the place where the Court shall be 
held, and in the Clerk’s office; and the fees on every proceeding 
shall be pmd in the first instance by the plaintiff or party on 
whose behalf such proceeding is to be had on or before such 
proceeding, and in default of payment thereof sh^l be enforced 
by order of the Judge by such ways and means as any debt or 
damage ordered to be paid by the Court can be recovered; 
and tlie fees upon execution shall be paid into Conrt at the. time 
of the issue of the warrant of execution, and shall be paid by 
the Clerk of the Conrt to the Bailiff upon the return of the 
warrant of execution, and not before: provided always, tliat it 
shall be lawful for the Mayor, Aldenncn, and Cmnmons to 
lessen the amount of the fees to be taken in the Court under 
the provisions of tUs Act, in such manner as to them shall 
seem fit, and again to increase such fees so that the scale of 
fees given in the schedule to this Act bo not in any case sm*> 
passed; and in case the fees allowed to be taken by the Judge, 
Clerk, or Bailiffs of the Court shall appear to the said Mayor. 


Book lU. 

SRKRirFS’ 
cor«T OP 
TUB CITY OF 
LONDON. 


3. Fees and 
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Section 21. 
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Boos ni. Aldermen, and Gammons to be more than sofflcient, it shall be 
sBuirn’ lawful lor the Ma^or, Aldermen, and Commons to order that a 
certiun part of their fees onlj shall be paid to them rrapeotively, 
LONDON, as the greatest salaries to be by them respectively received; 

and in snch case, and so long as such direoUon shall be in force, 
the amount of the residue of the fees shall be accounted for and 
paid to the Treasurer of the Court for the purposes of this Act, 
and shall form part of the general fund of the Court. 

IV. Record op the Court. 

4. Record qf 193 , Minutes of Proceedings to be kept .—The clerk 
the CouH. jg ^ enter the proceedings of the Court in a book to 
he kept at the office, and copies of nuch entries under 
the seal of the Court are “to be admitted in all 
Courts and places whatsoever as evidence of such 
entries, and of the proceeding referred to by such 
entry or entries, and of the regularity of such pro¬ 
ceeding, without any further proof.” (Sect. 96.) 
For the forms of such Minute Rook and Certificate 
see ante, pp. 99 , 101 . 

Sectwn 96. Sect. 96. And be it enacted, that the Clerk of the Court 
Minutes of cause a note of all plaints and summonses, and of all 

orders, and of all judgments and executions, and returns thereto, 
and. when and of all fines, and of all other proceedings of the Court, to 
Se?lerk^^o ^ fairly entered from time to time in a book belonging to file 
be evidence. Court, which shall be kept at the office of the Court; and such 
entries in the said book, or a copy thereof bearing the seal of 
the Court, and purporting to be signed and certified as a true 
copy by the Clerk of the Court, shall at all times be admitted 
in all Courts and places whatsoever as evidence of snch entries, 
and of the proceeding referred to by snch entry or entries, and 
of file r^larity of snch proceeding, without any farther 
proof. 

194. Vnclaimed Moneys .—If any suitors’ moneys 
remain unclaimed for six years they are to go and be 
applied to the general fund. (Sect. 97.) 

V. Conduct op the Court and Officers. 

A. Ofidwrt qf Very neaiiy the same provisions are made for 
^ preserving the order of the Court and protecting the 

officers against vexatious actions, and for punishment 
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of misoonduot by them as in the County Courts, and 
consequently the comments and cases cited .when 
treating of them will be foimd equally applicable to 
the provisions of the statute now under consideration. 
It will not be necessary to do more here than present 
the sections verbatim. 


Boos in. 


B&Efttrrt* 
COUBT or 
TUE CITY or 
LOHDOIV. 

5. Conduct of 
the Court and 
OJkerg. 


Sect 98. And be it enacted, that if any person shall wllfoily section 9 S. 
insnlt the Jndge, or any Juror, or any Bailiff, Clerk, or officer 
of the Court for the time being, during his sitting or attendance committal 
in Court, or in going to or returning from the Court, or shall 
wilfully interrupt the proceedings of the Court, or otherwise 
misbehave in Court, it shall be lawful for any Bailiff or officer 
of the Court, with or without the assistance of any other 
person, by the order of the Judge, to take such offender into 
custody, and detain him until the rising of the Coori; and the 
Jndge shall be empowered, if he shall think fit, by a warrant 
under his hand, and sealed with the seal of the Court, to com¬ 
mit any such offender to any prison to which he has power to 
commit offenders under this Act, for any time not exceeding 
seven days, or to impose upon any snch ofi^der a fine not 
exceeding five pounds for every such offence, ^nd in default of 
payment thereof to c<xnmit the offender to any such prison as 
aforesaid for any time not exceeding seven days, unless the said 
fine be sooner piud. 


Sect. 99. And be it enacted, that if any officer or Bailiff of Section 99. 
the Court shall be assaulted while in the execution of his duty, pen Jty for 
or if any rescue shall be made or attempted, to be made of any assaulting 
goods levied under process of the Court, the person so offending rescuing 
shall be liable to a fine not exceeding five pounds, to be re- 
covered by order of the Conrt, or before a Justice of the Peace, 


as herein-aiter provided; and it shall be lawful for the Bailiff 
of the Coq^t, or any peace officer, in any sucli case to take the 
offender into custody (with or without warrant), and bring him 
before such Court or Justice accordingly. 


Sect 100. And be it enacted, that in case any Buliff of the Section loo. 

Court who shall be employed to levy any execution against Bailiffs made 

goods and chattels shall, by neglect or connivance or oanission. 

- , * rf o j escapes 

lose the opportnmty of levying any such ezeention, then, upon and neglect 
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Book Itl. 

sEBBirrs* 
coc&T or 
Tirfi CITT OF 
tfWOOK. 

a. Condvct of 
the CouH and 
OJtcers. 

to levy exe¬ 
cution. 


complamt of the party aggrieved by reason of such neglect, 
connivance, or omission, (and the fact alleged being proved to 
the satisfaction of the Gonrt on the oath of any credible witness,) 
the Jndge shall order sudi Bailiff to pay such damages as it 
shall appear that the plaintiff has sustmned thereby, not ex*' 
ceedlng in any case the sum of money for which the said 
execution issued; and the Bailiff snail be liable thereto, and 
upon demand made thei-co^ and on his refusal so to pay and 
satisfy the same, payment, thereof shall be enfoi-ced by such 
ways and means as are herein provided for enforcing a Judgment 
recovered in the Court, 


Section 101 . Sect. 101. And be it enacted, tJiat if any Clerk, Bailiff, or 
RcmeAicii officer of the Court, acting under colour or pretence of the 
pennlti>s*cm Court, shall be charged with extortion or mis- 

BaiUtfs. and conduct, or with not duly paying or accounting for any money 
for levied by him under the authority of this Act, it shall be lawful 

duct. for the Jndge to inquire into such matter in a summary way, 

and for that purpose to summon and enforce the attendance of 
all necessary parties, in like manner as the attendance of wit¬ 
nesses in any case may be enforced, and to make such order 
thereupon for the repayment of any money extorted, or for the 
due payment of any money so levied as aforesaid, and for the 
payment of such damages and costs, as he shall think Just, 
and also, if he shall think fit, to impose sncli fine upon tlie 
Clerk, Bailiff, or officer, not cxceeduig ten pounds for each 
offence, as he shall dc-em adequate \ and in default of payment 
of any money so ordered to be paid payment of the same may 
be enforced by such u’ays and means as are herein provided for 
enforcing a judgmetit recovered in the Court. 


Section 102 . Sect. 102. And be it enacted, that every Treasurer, Clerk, 


Penalty on 
officers 
taking fees 
besides those 
allowed. 


Bailiff, or other officer employed in putting this Act or any of the 
powers thereof in execution, who shall wilfully and corruptly exact, 
take, accept any fee or rewoid whatsoever, other than and 
except such fees as are or shall be appointed and allowed re¬ 
spectively as aforesaid, for or on account of any thing done or 
to be done by virtue of this Act, or on any account whatsoever 
relative to putting this Act into execution, shall, upon proof 
thereof before the said Court, be for ever incapable of serving 
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or being, employed nndef thia Act in uiy office of profit or 
emolament) and eball also be' liable for damages as herein 
proTided. 

Sect. 103. And be it enacted, that if any chum shall be made 
to or in respect of any goods or chattels taken in ezecntion under 
the process of the Court, or in respect of the proceeds or'ralue 
thereof, by any landlord for rent, or by any person n6t being 
the party against whom such process has issued, it shall be 
lawful for the Clerk of the Court, upon application of the 
officer charged with the esecuti<Hi nf such process, as well 
before as after any action brought ag^st such officer, to issue 
a summons calling before the Conrt as well the party issuing 
such process as the party making sneh claim, and, thereupon 
any action which shall hare been ^ught in any of Her 
Majesty’s Superior Courte of Record, or in any local Or Inferior 
Court, in respect of sueb claim, shall be stayed; and the 
Conrt in which such action shall have been, brought, or any 
Judge thereof, on proof of the issue of such summons, and 
that rile goods and chattels-were so t^en in ezecuti(»a, may 
order the party bringing such action to pay the costs of all 
proceedings had upon such actimi after riie issue of such 8 U 2 d> 
mons out of the Court holden under the provisions of thia Act; 
and the Judge of the Court shall adjudicate upon sneb claim, 
and make such order between the parries iu respect thereof, 
and of the costs of the proceedings, as to bhn shall seem fit; 
and such order shall be enforced in like manner as any <»der 
made in any suit bronght in such Court 


Boos in. 

BBEBIFFS* 

cooar or 

TBS CITT OF 
LOMSpir. 
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Claims as to 
goods taken 
in exeonUon 
to be adjodi* 
catedin 
Court. . 


Sect. 122. And ibr the protection of persons acting in the Section 122 . 

execution of this Act, be it enacted, that all actions and pn»e- Limitation of 

cations to be commenced against any perstm for any thing done actions for 
. ^9 proceedings 

in pursuance of this Act shall be laid and tried in the county in execution 

where the fact was committed, and shall be commenced .within 

three calendar months after the fact c<mumtted, and not after. 

wards or otherwise; and notice in writing of sneh action and of 

the cause thereof shall be giren to the defimdant one calendar 

monrii at least before the commencement of the imtion; and no 

plaintifr shall recovOT in any such action if tender of sufficient 

amends shall hare been made befiire such action brought, or if, 
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Book ni. after action bronght, a suffident sun d mcmej shall have been 


SRBBrrn’ 
coi'KT or 

TBK CITT or 
LOirOOK. 


pdd into Comt, with costs, bj or on behalf of the defendant. 


Sect 123. And be it enacted, that if any person shall bring 


5 ^ Majesty’s Superior Courts of Becord in 

/Ac Cottriand respect of any grievance committed by any Clerk, Bailiff, or 

in the Court boldsn under the provisiiHis of this Act, 


StcHon 123. under colour or pretence oi the process of the said Court, and 
Provision for the Jozy, npcm the trial of the actiai, shall not find greater 
tl^pmec- damages for the plaintiff than the sum of twenty pounds, no 
officers of costs shall be swarded to tbc plaintiff in such action, unless the 
the Court judge shall certify in Court upon the back of the record that 
the action was fit to be brought in such Superior Court 


VI. Jurisdiction. 


6. Juris- 
diction. 


Almost all the questions relating to the Jurisdiction 
will arise also under the similar provisions of the 
County Courts Act, which will come to be considered 
in the next Book, and whither the reader is referred 
for information upon the subject. But there remain 
two or three provisions peculiar to this Court which 
may be more conveniently noticed here. 


195. Acts 7 ^ S Ftcl. c. 96> and 8 4* 9 c, 127, 
not to extend to this This is provided by the 
38th section. 


Sect 38. And be it enacted, that none of the provisioDS and 
enactmrats of an Act passed in the eighth year tff the reign of 
Her present Majesty, intituled " An Act to amend the Laws of 
Insolvency, Bankruptcy, and Kxecation,'’ or of an Act passed in 
not to extend the nintli year of the reign of Her said Majesty, intituled “An 
Act for the better securing the Payment of Small Debts,” 
extend or relate to or afiect the jurisdiction and practice of the 
Sheriffs’ Conrt in any action or proceeding to be commenced 
or carried on therein under the powers and provisions of this 
Act. 


Section 38. 

Acts 7 & 8 
ViCt. 0. 96, 
and 8 A 9 
VIct. c. 127. 


196. Summonses may issue though Cause of Action 
did not arise in the City. —It will suffice to give juris¬ 
diction to this Court, that 

1. The defendant, or one of the defendants, shall dwell 
within the Ci^. 
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3. The defenduit, or one of the defendants, shall carry Book m. 
on business there at the time of action brought. BaBTi^ps' 

3. That defendant, or one of the defendants, shall have cod&t of 

dwelt therein at some time within six calendar vkscittof 
months nert before the time of action brought. 

4. That defendant, or one of the defendants, shall ^ve e. Jm~ 

carried on his business therein at some time 
within six c^endar months next before ' the rime 
of action brought. 

5. If the cavise of a^ion arose therein. 


It is remarkable that there is not here, as in the 
Couufy Courts' Act, the proviso that summons shall 
issue by leave of the Court, where the cause of action 
arose, but defendant does not reside, within the juris* 
diction. Hence the traders of the City are spared the 
species of outlawry to which the triers of West¬ 
minster have been subjected through the refusal of 
the Judge to issue a summons out of the district. 
That which the inhabitants on one side of Temple Bar 
are denied, when asked as a favoiu*, the inhabitents on 
the other side can demand as a right. This is the lan¬ 
guage of the statute: 


Sect. 40. And bo it enacted, that such snnmions may issue, Section 40. 

provided the defendant or one of the defendants shall dwell or 

carry on his business within the Ci^ of London or the liberties Issue, 

' ^ thoitirh 

thereof at the time of the action brought, or provided the defen- of action 

dant or one of the defenduiits shall have dwelt or carried on his [5iic°n\hc 

business therein at some time within dx calendar months next City. 


before the time of the action brought, or if the cause of action 
arose therein. 


197* JExtra^parochial Places, ^c. — Provision is 
made for these by sect. 41 as follows: 


Sect. 41. And be it enacted, that all preciucts and extra- <S^io» 4 i. 
parochial places within the City of London or the liberties precincrs,&c. 
thereof, or adjoining thereto, shall, for the purposes of this Act, the 
be deemed to be parts of the City of London and the liberties London, &c. 

thereof. ^ ^ deemed 

parts thereof. 


198* ScfTice of Processes out of the Dw/rtef.—Pro¬ 
cesses issuing out of this Court into any County Court 

a 2 
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Book ni. district may be served by the Bailiff of such latter 
smirn' Court (sect. 42), and proof of such service is to be 
coAt of by affidavit purporting to be sworn before any J udge 

™ of a County Court, or a Master Extraordinary m 
— ‘ ChanceTy, or any person now authorised by law to 
take affidavits, and the fee for taking such affidavit 
shall not be more than Is. and shall be costs in the 
cause.” (Sect. 44.) 


SwtiM 42. Sect. 42. And be it enacted, that any summons or other pro* 
Processes cess which under this Act shall be required to be sei^'cd out of 
of Coiui^ay the City of London or the liberties thereof may be served by the 
be served by Bailiff of any Court holden in any part of England, under an 
oSeMSw’tf ki the ninth and tenth years of the reign of Her 

9 A 10 Met. Majesty, intitnled “ An Act for the more easy Becovery 

of Small Debte and Demands in England,” and such service 
shall be as valid as if the same had been made under the pro¬ 
visions of this Act by the Bailiff of the Sheri&' Court within 
Hie City of London or the liberties thereof. 


199. Service of Processes issuinff into the City of 
London from the County Courts .—^These are to be 
served by the Bailiff. 

Section 43 . Sect 43. And be it enacted, that any summons or other 
As t^sOTvice which under the before-mentioned Act for the more easy 

of process Recovery of Small Debts and Demands in England and Woles 
Cour^m ®ba]l be required to be served out of the district of the Court 
City of fj-om ^ticb the same shall have issued may be served within 
fee City of London or the liberties thereof by the Biuliff of the 
Sheriffs’ Court; and such service shall bo os valid as if the same 
had been made by the Bailiff of the Court out of which such 
summons or other process shdl have issued within the juris- 
dictiem of the Court for which he acts. 


7. jRemovai 
qf Suits. 

Section 74. 


Vll. Removal op Suits. 

200. Plaints not to be removed .—It is enacted by 
sect. 74 thus: 


No actions 
to be re' 
moved into 
the Lord 
Mayor's 


Sect. 74. And be it ^lacted, that no plaint entered in the 
Court under the provisions of this A(^ ot by this Act directed 
to be continued therein, shall in any case be removed or re- 
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movable from the Court by writ of levetM" querela^ or any other Book lU. 
writ or process, into the Court of our Lady the Queen holden sB^bra’ 
before the Lord Mayor and Aldermen in the Chamber of the 
Gmldhall of the CiQr of London, or into the Court of Hustings lokdon. 
in the City of London, nor be liable to be re-heard or examined 7 , 
l)y the Lord Mayor of the City of Ixindon by markment or other ^ Bviu. 


customary proc^. 

Vni. Court op Hustings and Lord Mayor’s 

Court. 

It is provided by sect. 124 thus: 


Court, or the 
Court of 
Hoatinga, or 
to be heard 
before the 
Lord Blayor 
by mark¬ 
ment, iSA. 


Sect. 124. And be it enacted, that nothing in this Act con¬ 
tained shall be construed to alter or affect the Court of Hustings 
in the said City of London, or the X!;Ourt of our Lady the Queen 
holden before the Lord Mayor and Aldermen in the Chamber of 
the Gmldhall of the City of London, or to take away, lessen, or 
diminish the powers and jurisdictions of the said Courts or 
cither of them. 


8. Court of 

Su\ 

Section 124. 

Act not 
to ttflfect 
Court of 
Hu<»tlug> 
or Lord 
Mayor’s 
Court. 


Upon this section Mr. Pulling, the author of the 
very learned and valuable treatise on the haws and 
Customs of the City of London has remarked, in a 
commentary upon this statute contributed to the 
County Courts Chronicle, that “ it will, therefore, in 
cases arising within the City of London, remun op¬ 
tional with the claimant of a sum not exceeding 20L 
either to proceed under the new Act of Parliament, 
or to resort to the former jurisdiction of the City 
Courts, or ratlier the Lord Mayor’s Court, and the 
old Sheriffs’ Courts, noticed in sect. 2, the Court of 
Hustings being in a great de^e fallen into disuse. 

"The mode of proceeding in the old City Courts is 
of a peculiar nature, and it is far from our purpose to 
attempt to describe it here. Those who are interested 
in the 'matter will find information on the subject in 
the chapter on the ‘ City Courts,* in Pulling’s haws 
and Customs of London. The recent case of Reg, v. 
The Mayor of London, reported in 16 Law J. (N.S.) 
185, Q. B., and 8 LawT. 536, decided on the right of 
all attorneys to practise in these Courts, on the con¬ 
struction of the 6 & 7 Viet. e. 73, s. 27; and it is 
probable that in the event of the Exchequer Chamber 
conffrming the judgment of the Queen’s Bench, the 
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Boot 111 . Lord Ma^ror’s Court will be extensively resorted to in 
suiftFra* CBses under 20/., not onl^ on account of the more 
oouKT or liberal rate of remuneration allowed to the practi- 
tioner, but in order to secure the advantage of a more 
— deliberate judgment than that which a Small Debt 
juris^ction is usually capable of affording; to 
—' which considerations should be added the pecu^ 
LordMayor’fl remedies by way of attachment and sequestration 
™ ■ agunst the debtor’s property which the ancient imis- 
diction of the City Courts affords. It is worthy of 
remark also, that the provisions of the 7 & 8 Viet, 
c. 96, and 8 & 9 Viet. c. 1279 which are repealed as to 
the County Courts, 9 & 10 Viet. c. 95, s. 6, and the 
City Small Debts Court, sect. 38, may still be put in 
force in the Lord Mayors Court, of the old Sheriffs’ 
Courts of the Cit^ as ‘ Inferior Coiirts of Record for 
the Recovery of Debts,*' within the meaning of the 
8 & 9 Viet. c. 127, s. 1, and the creditor proceed by 
summons, and under that Act, against his debtor in 
those Courts, in cases of judgments or orders for pay> 
ment of sums less than 20/. besides costs, in any Court 
of competent jurisdiction in England: and that conse¬ 
quently in case of parties residing within the City, 
against whom orders or judgments have been obtained, 
in any form of action or suit, the creditor has the 
option of proceeding by way of summons, &c. in one 
of the old City Courts. 

** It is probable, therefore, that the effect of the Act 
just passed with respect to the City of London will be, 
that the jurisdiction in the more important cases in¬ 
cluded in the Act will be divided between the New 
Court and the Lord Mayor’s Court. Uliere must, 
however, remain a very vast jurisdiction for the New 
Court, considering the thousands of debts that are 
daily incurred in sums under 20/. within the limits of 
the City of London, and the thousands of parties who 
become liable to be sued in the New Court either by 
carrying on their business there, or by giving rise to a 
cause of action within the limits** 

IX. Procedure. 

9 Procedure. County Courts, the forms of procedure are 

to be framed by the Judges of the Superior Courts. 
But, in the City Court, they are, by sects. 60, 61, to 
be ^med by the Recorder, Common Seijeant, and 
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Judse of .the SberifFs* Court, subject to approval hy 
the Chief Justice. 

Sect. 60. Arid be it enacted, that the Becorder for the time 
being of the said Gitj, the Common Seijeant for the time being 
of the sfud Citj, and the Jndge for the time bdng of the Sheriffs' 
Court, shall have power and tliey are hereby required from tame 
to time to make and issue all the general rules for regulating 
the practice and proceedings of the Court, and also to frame 
forms for eveiy proceeding in the Coart for which they shall 
think it necessary that a form be provided, and also for keeping 
all books, entries, and accounts to be kept by the Clerk of the 
Court, and from tinio to time to alter any such rules or forms, 
and the rules so made and the f<^ms so framed shall be observed 
and used in the Court; and in any case not expressly provided 
for herein or by the said rules, the general principles practice 
in the Superior Courts of Common Law may be adopted and 
applied, at the discrctiou oi the Judge, to actions and pro¬ 
ceedings in the Court under the provisions of this Act. 

Sect. 61. Provided always, and be it enacted, that no such 
general rules and fmms shall be in force until the some shall 
have been approved by the Lord Chief Justice of the Court of 
Queen's Bench, tlie Lord Chief Justice of the Court of Common 
Pleas, and the Lord Chief Baron of the Court of Exchequer, or 
one of them. 

With very trifling exceptions, the other provisions 
of this statute are identic^ with those of the County 
Courts Act, and the same rules and forms of proce¬ 
dure have been adopted. It is therefore unnecessary 
to describe them here. The practitioner will be 
pleased to understand that, throughout the rest of 
this treatise, the Law, Practice, and Forms are appli^ 
cable to the Sheriffs* Court of London equally with 
the County Courts, unless otherwise noted. 


Book. IIJ. 
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Book IV, 

THE 

rrsMDic- 

TIOS. 


THE JURISDICTION. 


In deciding all doubtiiil questions of Jurisdiction 
it will be necessary to refer to the purposes of the 
County Courts Act, as stated in the preamble, llie 
materifd ^lortion of it, after reciting certain statutes 
relating to Courts for the Recove^ of Small Debts, 
proceeds thus: ** And it is expedient that the pro¬ 
visions of such Acts should oe amended, and that 
one rule and manner of proceeding for the Recoveiy 
of Small Debts and Demands should prevail through¬ 
out England : and whereas the County Court is a 
Court of ancient*jurisdiction, having cognizance of 
all picas of personal actions to any amount, by virtue 
of a writ of jusdeies Issued in that behalf; and 
whereas the proceedings in the County Courts are 
dilatory and expensive, and it is expeaient to alter 
and regulate the manner of proceeding in the said 
Courts for the Recovery of Sm^ Debts and Demands, 
and that the Courts established under the reoiteii 
Acts of Parliament, or such of them as ought to be 
continued, should holden after the passing of this 
Act as branches of the Coimty Court under the pro¬ 
visions of this Act, and that power should be given 
to Her Majesty to effect these changes at such times 
and in such manner as may be deemed expedient 
by Her Majesty, and with the advice of her Privy 
Council, &c.” (Sect. 1.) 
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201. Definition of the Jwrisdiction. —^The 3rd section book tv . 
enacts^ that every Court to be holden under this Act 

shall have all the jurisdiction and powers of the tion. 
County Court for the recovery of debts and demands, — 
as altered by this Act, throughout the whole district 
for which it is holden.’’ (Sert. 3.) 

202. Judges. —"There shall be a Judge/or each 
district to be created under this Act.” (Sect. 3.) 

For the review of a question which has arisen upon 
this provisipn see ante, p. 37* 

203. Courts may be holden simultaneously. —Al¬ 
though a County Court, it is expressly provided that 
it " may be holden simultaneously in all or any of 
such districts.” (Sect. 3.) 

204. To he a Court of Record. —It is also enacted, 
by the same section, that " every Court holden under 
this Act shall be a Court of Record.” (Sect. 3.) 

'Ilie following is the language of this very im¬ 
portant section: 


Sect. 3. And be it enacted, that every Coart to be holden 3. 

under this Act shall have all the jurisdiction and powers of the 

County CoTirt for the Becovery of Debts and Demands, as under this 

altered by this Act, thronghont the whole district for which it uw 

is holden, and there shall be a Judge for each district to be Jurisdiction 
.1 1 . 1 . . « ssCounty 

created under this Act, and the County Court may be holden Courts, and 

simultaneously in all or any of such districts; and every Court of 

holden under this Act shall be a Court of Record. 


205, Where the Courts shall he holden. — The Judge 
of each district is, by section 66, directed to attend and 
hold the County Court at each place where it shall 
have been directed to be holden within Hs district, at 
such times as he shall appoint for that purpose. 
(Sect. 56.) 

206. ^ When the Courts shall he holden .—^The County 
Court is directed by the same section to be " holden 
in every such filace (t. e. where it has been directed 
by the Queen to be so bolden) once at least in every 
calendar month, or such other intervid as one of Her 
Majesty’s principal Secretaries of State shall in each 
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A'iectton 56 . 

Jadge to 
bold the 
Court where 
Her H^e«ity 
hliiill direct. 


Notice*) tor 
bolding 
Conrt8 to be 
put up in a 
cooftpicaouB 
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case order, and notice of the days on which the Court 
will be holden shall be put up in some conspicuous 
place in the court-house ana in the office of the 
Clerk of the Court, and no other notice thereof shall 
be needed; and whenever any day so appointed for 
holding the Court shall be altered, notice of such 
intended alteration and of the time when it will take 
effect, shall be put up in some conspicuous place in 
the court-house andinthe Clerk’s office/’ (Sect. 56.) 

All the acts required by the statute to be done pre¬ 
viously to the holding of a County Court must be 
carefiffiy observed or its proceedings may be open to 
question. The following is a tabular list of the 
ingredients necessary to constitute a valid Counly 
Court: 

1. It must be holden at the place ordered by the 
Queen in Council. 

2. Notice of the days on which the Court will be 
holden is to be put up in some conspicuous place in 
the court-house. 

3. A similar notice must be put up in the office of 
the Clerk of the Court. 

4. If any alteration be made in the day so appointed 
notice of such intended alteration and of the time 
when it will take place is to be put up in some con¬ 
spicuous place in the court-house, ana in the Clerk’s 
office. 

The section is as follows : 

S(xt. 56. And be it enacted, that tlie Judge of each district 
shall attend and hold the County Court at each place where 
Her ^hijesty shall hare ordered that the County Court shall be 
boldeo within his district at such times as he shall appoint for 
that purpose, so that a Court shall bo holden in every sucli 
place once at least in every calendar month, or such other 
interval as one .of Her Majesty’s principal Secretaries of State 
shall in each case order; and notice of the days on which the Court 
will be holden shall be put up in some conspicuous place in the 
coort^hoose and in the office of the Clerk of the Court, and no 
other notice thereof shall be needed; and whenever any day so 
appointed for holding the Court shall be altdk^, notice of such 
intended alteration, and of the time when it will take effect, shall 
be pat up in some conspicuous place in the court-house and 
In the Clerk’s office. 
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We will now proceed to the examination of the 
Jiirisdiction of the County Courts^ under the follow* 
ing appropriate divisiom: 


1. As to Locality. 

II. As to Subject- 
Matter. 

III. As to Parties, 


IV. As to Proceedings. 

V. As to Officers. 

VI. As to the Public. 


Book IV. 

TUt 

juaisfifc. 

TION. 



CAP. 1. 


AS TO LOCALITY. 


Boor lY, 207. Jurisdiction to extend oner the whole District .— 
jrawSic- enacted hy sect. 3, that “ every Court to be 

TioN. holden under this Act shall have all the Jurisdiction 
^^ and powers of the County Court for the fecovery of 
AstoYocaitty. Debts and Demands, as altered by this Act, through¬ 
out the whole district for which it is holden.** All 
the powers and jurisdiction vested in the old County 
Courts are thus transferred to and are possessed by 
the new County Courts, subject to such modifications 
as the statute has introduced; therefore, if there be 


Jniisdlction 
extends over 
the whole 
county. 


any question as to jurisdiction or power under the pro¬ 
visions of the County Coxu^s Act, it will be necessary 
to refer to the law and practice of the old County 
Courts, in order to ascertain if they possessed the 
power or jurisdiction in question, far if it had been 
previously possessed by them, it will still be pos¬ 
sessed by the new Courts, unless it be expressly 
abolished or modified by the statute. 

A doubt has been suggested by some commen- 
tetors as to the limit of the jurisdiction of each Court, 
in consequence of the singular confusion in the use 
of the terms “County Court** and “District” in 
the Orders in Council, and in different parts of the 
statute. But we can discover no valid ground for 
doubt, as affecting the present question, ^though it 
n^ht certmnly be raised in others. The statute 
gives power to the Queen in Council to dmde “ the 
whole or any part of any county” into districts, and 
to alter the same from time to time, and “ if it shall 
appear to Her Miyesty that any part of any county, &c. 
may convenient be declared within the jurismction 
of the County Court of an axfioining county, it shall 
be lawful for Her Majesty, with the advice aforesaid, 
to order that such part shall be taken to be within the 
jurisdiction of the County Court holden for the jmr- 
poses of this Act for such adjoining county in and for 
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such district as Her Majesty shall order, in like manner iv. 

as if it were part qf such adjoining county (sect. 2.) 

The Order in Council adopting this provision distri- iu.n 
buted the country into aistnets, and ordered that 
parts of certain counties should be attached to 
adjoining counties for the purpose of forming dis* 
tricts, and, being so attached, they become, by virtue 
of the statute, for all the purposes of the statute, 
parts of the county to which they are annexed, and 
within the jurisdiction of its County Court. 

The doubt has also been suggested whether, if it 
should ever become necessary to refer to the juris¬ 
diction and powers of the old County Court, in order 
to determine what is the power and jurisdiction of the 
new County Court, upon a matter occurring within a 
portion of one county which has been annexed to the 
district of another, such juiisdiction and powers of 
the oM County Court would extend beyond the limits 
of the county into the portion of another county so 
annexed. But any dil&culty that might have arisen 
from the confused language of the statute is in this 
respect, as it appears to us, entirely removed by the 
explicit terms of section 3, enacting that “every 
Court to be holden under this Act shall have all the 
jurisdiction of tlw County Court for the recovery of 
debts and demands, as altered by this Act, through¬ 
out the whole district for lohlch it is holden.** 

The result of the w’hole of the provision relating 
to the constitution of the Courts and their juris¬ 
diction, may, perhaps, be thus stated, llie statute 
empowers the Uueen in Council to divide the counties 
into convenient districts, and to annex parts of one 
county to another, by which process the portions so 
annexed are to become, for the purposes of the 
statute, portions of the county to which they arc 
transferred. It also directs that a Judge and other 
oiHcers shall be appointed to, and a Court held within, 
eacU of such districts. It then transfers to the dis¬ 
trict Courts thus constructed the jurisdiction and 
powers of the County Court, and constitutes all the 
districts in each county the County Court of that 
county, holden at diflPerent places, the style of each 
being “ The County Court of A. holden at IJ.” 

20S. Exceptions. —But the statute has excepted Exceptionv 

R 
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Boo^v. oertfun localities from its operation. Thus, it is not 
jvsitoiG* affect the rights of the Universities of Oxford or 
Cambridge, nor the Courts of the Lord Warden of 
Caj>. 1 . Stannaries, by the following sections : 

AstoLoeaktlt- 

Section UO. Sect. 140. Prorided always, and be it enacted, that nothing 
Act not to hi this Act contuned shall be constmed to alter or affect the 
ofuniTSi^ ”ghts or privileges of the Chancellor, Masters, and Scholars 
ties of of the Universities of Oxford or Cambridge respectively as 
cinbridge. hy law possessed, or the jorisdiction of the Courts of the 
Chancrilors or Vice-Chancellors of the said Univerrities, as 
holden UD<ler the respective charters of the sud Universities, or 
otherwise. 


Section 141. Sect. 141. Provided always, and be it declared and emacted, 
Nothing to that nothing in tliis Aet contained shall be construed to affect 
^nrt8*of tho Courts of the Lord Warden or of the Vice-W'arden of the 
Wardens of Stannaries of Cornwall; but this provisiem shall not be deemed 
narlM. h) prevent the establishment of any Court under this Act within 
the said Stannaries, or to limit or affect the jurisdiction of any 
Court so established under this Act. 


Palace 

Court 


209 . The Palace Ckiurt has been abolished by 
12 & 13 Viet. c. 101, s. 13. 


T.iberty of 210. LAherty of the Bofis.—One question only baa 
tiic Rolls. arisen as to the boundary of a district. Thjs was 

m the case of Fowler v. Eardley (I C. C. Chron. 199), 
and raised the curious point whether the Liberfy of 
the Rolls is within the jurisdiction of the Westminster 
Counfy Court. Its importance requires that it be 
given entire. 


/bvferv. This was an action brought by the plaintiff on a bill of 
«*cliange to recover \7l 8 a from the defendant, living in Itolls- 
IW). buildings, Fetter-lane. 

CfBrien^ counsel for the defendant, took an objection to the 
jorisdiction of the Coort, on the ground that the defendant’s 
residence was in the City of Loudon. 
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The Judge said, if that was bo, he ccrtunly could not Boor IV. 

THS 

entertain the case ; but he was aware that a portion of Kolls- juaisnio 
buildings was in the Westminster County Court district, and 
the defendant's house might be witliin it. 

O'Brien a-iid, he was aware that the county and Uie City of 

Foufer 

London Joined in iliat place, for he was cngagofl in a csL&e Earilhy (\ 
before the Recorder m which the hotue w'as proved to be lialf in ” 

the City and half in the county of Middlesex. 

'fhe Judge. —Xo doubt: for tlie boundary of the Cities of 
London and Westminster passes through Child's banking-liouse 
at Temple-bar. The Temple itself was not wholly in the City 
of London, but was extra-parochial , and whether it was within 
the jurisdiction of the City Small Debts Court or the juris¬ 
diction of that Court w’as a question. So also w:is the Liberty 
of the Rolls. Looking at the Order in Council defining the 
htouiidurics of tlic several County Courts, ho was of opinion 
that both a portion of the Temfde and the Liberty of the Rolls 
wore within his district. The Order in Council stated that the 
** Westminster Court district should include all within a line 
•irawn from the point whci'c the Cities of London and West¬ 
minster meet on tfie river Thames, along the boundary of the 
<hty of London to Ilolbom-bars, thence along the middle of 
Kolbom to Oxford-street, See." Now it was clear that the 
jurisdiction of that Court extended to the City walls on the 
west side, including all the extra-pjirochial pl.accs lying without 
tlie city and liberty of Westminster, and the boundary of the 
City of London. On reference to the 41st sectiou of the 
10 & 11 Viet (the City Small Debts Act), it was enacted, 

“ that all precints and extra-parochial places witliiu the City 
of London, OP the liberties thereof, or adjoining thereto, shall 
for the purposes of this Act be deemed to be parts of tfie ('ity 
of London and the liberties thcre()f.” Allhougli this was so 
clear, he understood that the Judge of the City Small Debts 
Courts would not assume jurisdiction l»eyond the bouudaiy of 
the City, so that the Temple and the Liberty of the Rolls were 

exempt from the jurisdiction of the County Courts Act. 

K 2 
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Boos IV. Under the 9Sth section of the Coon^ Courts Act there was no 
juaiBOio* doubt about his having jurisdiction over estra-parochial places 
- - adjoining the City of Londisi: but it was a question whether 
it^iocoiu^ the subsequent Act did not take away from him that power. 

He was, however, of o]dnion that no liarm could come to the 
people living in those extra-parochial places, being snbjcct to 
the jurisdiction of both Courts.—^Aiter some further remarks 
the case was adjourned for an interview with the Judge of 
the City Court, and to have the boundary of the two cities 
clearly defined ; and judgment was accordingly given for the 
plainti£ 


211. Jurisdiction beyond the District .—In certain 
cases a jurisdiction is given beyond the limits of the 
district by section 60, as follows : 

auction 60. Sect. 60. And be it enacted, that such summons may issue 
Summons in any district in which the defendant or one of the defendants 
thouffh cause dwell or carry on his business at the time of the action 
brought; or, by leave of the Court for the district in which the 
the district, defendant or one of tlie defendants shall have dwelt or carried 
on bis business, at some time within six calendar months next 
before the time of the action brought, or in wliich the cause of 
action arose, such summons may issue in either of such last- 
mentioned Courts. 


Where sum¬ 
mons to 
Issue. 


It will be observed that there are two modes of 
obtaining summonses; Ist, of right; 2nd, by leave of 
the Court. 

The cases in which the summons may be obtained 
of right are 

Ist. Where the defendants, or one of them, dwells 
within the district. 

2nd. W^here the defendants, or one of them, carries 
on his business there. 

The cases in which the summons can issue only by 
leave of the Court are— 
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Ist. Where the defendants, or one of them, do not book iv. 
now, but shall have dwelt within the district, at some 
time within six calendar months next before the time tio». 
of the action brought. ^^ 

2nd. Where the defendants, or one of them, do Aitofoe/duy. 
not now dwell or carry on business within the dis¬ 
trict, but shall have carried on business there at some 
time within six calendar months next before the rime 
of action brought. 

3rd. Where the cause of acrion arose within the 
district. 

The first class of cases, those in which the sum¬ 
mons may be had of right, reqiures no other remark 
than this. It may be a question whether the expres¬ 
sion ** carries on kis business,’* would be applicable 
to the case of a person carrying on business for 
another, as a shopman, for instance. 

But, upon the other class of oases, those in which Summons !>> 
the summons can be had only by leave of the Court, 
there has been much discussion and difference; it 
will, therefore, require some consideration. 

There can be no doubt as to the cases for which 
this was intended to be a provision. It continually 
happens that persons contract debts with parties 
resident at a aistance from them: espedally does 
this occur in the metropolis, to which residents in 
the country are in the habit of transmitting their 
orders. It would have been an exceeding hardship, 
and would have detracted materially from the pur¬ 
pose for which the County Courts were establisned, 
if for such cases they had provided no remedy, or if 
the plaintiff bad been compelled to go down with 
his witnesses into the country to the district where 
his debtor dwells, in order to recover his debt. 

Therefore it was wisely provided in the County 
Courts Act that the a^on might, by leave of the 
Judge, be brought in the distri^ where the cause of 
action arose: and in the City Courts Act that power 
is given absolutely and is not subject to any permis¬ 
sion. 

But, inasmuch as such a power might be abused 
by unprincipled plaintiffs, if it could be exercised of 
right and summonses were issued to distant places 
as readily as in cases where the defendant is resident 

R 3 
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Bool. IV. witbin the disla*ict, the Legislature in this first statute 
jowSic- ' imposed in such cases the further provision that a 
TioM. summons out of the district should he had only “ by 
j leave of the Court.” 

AstoEocmif. We have heard of no exception to the practice of 
SiuuraTOiies issuing summonses out of the district, the Courts 
out of the only requiring to be assured that the cause of action 
district. reaUy arose within the district; and this is done 
either by affidavit or declaration, or by examination 
on oath in open Court. Several cases on this point 
ihfiiy. are reported In Lloyd v. IVilliams (1 Cox & 

A* coT* Macrae, 29), Mr. Johnes, the Judge of the Cardi- 

Mac^, 2 U). ganshire County Court, held, that “ leave must be 
obtained on application grounded on an allida\'it or 
declaration stating the grounds for the a])]>licaiion, 
taken before a Judge of a County Court, or a 
Master Extraordinaiy in Chancery, or a Commissioner 
of a Superior Court,” and he afterwards framed the 
following general order: 

“ It is ordered that application for leave to issue a sum¬ 
mons oat of the district in u'liich defendant dwells or 
carries on his business, must be attended by nn afiidavit or 
declaration setting fortli the causes on which such application 
i.s based.” 


JoilM V . 

Mi'ynck 
(1 Coi& 
Macrae, 33). 


/‘i'fHhero v . 
Prothtro 
(I Cox it 
Macrae, 34). 


Another rule laid down by the same Court in the 
case of Jmies v. Meyricic (1 Cox & Macrae, 33), was, 
that wherever the witnesses are resident' in the 
district, or the costs of trial would be less there than 
by suing in the district where defendant resides, 
leave would be given to issue the summons, but 
not otherwise. Again, in the case of Protkero v. 
Prothero (1 Cox & Macrae, 34), where application 
was made to the same learned Judge to frame a 
general order that affidavits and declarations on 
which to found applications for summonses out 
of the district might be made to the Clerk, to 
avoid the delay ana inconvenience of applying to 
the Court, he is rejwrted to have said “ the leave 
must be that of the Jud^e himself, so 1 read the 
doth section. It is a judidal act of the Court; and 
I think it must be done in each case by the Judge 
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sitting in Court.’’ To this the Editor has appended 
the following note: 


J)oox IV. 

THX 

JCBISDIC* 

■non. 


“.This is doubtless the right construction of section 60, and (^ \ 
tlie right rule of practice ; but we learn that in many of the ^tohoeaHt^ 
Courts it has been greatly relaxed, so that BumnuqiiBes arc Summonses 
issued into foreign districts as a matter of course on a mere district, 
statement to the Clerk. The language of the statute is very 
explicit:—* Be it enacted, that such summons may issue in any 
district in which the defendant or one of the def^dants shall 
dnell or cany on his liusiness at the time of the action 
brought; or, h^Uam of the Court for the district in which the 
defendant or one of the defendants sliall have dwelt or carried 
on his business, at some time within six calwdar mouths next 
before the time of the action brought, or on which tho cause of 
action arose, such summons may issue in either of such last- 
incutioncd Courts.’ The language is permissive in both cases, 
the words * may usue,' being applied to both. The addition of 
the words ' by leave of the Court,’ to the one class of summonses 
only, shows that something more is to be done than u mere 
pennisbioD accorded as a matter of courbc. The Judge is to do 
a judicial act, and he must base this u|K)u a Jitaidny either of 
au affidavit or of the t'^rty, and he must satisfy himself that 
the facts are such as to justify the issuing of a summcais to a 
defendant out of hisjurisdictiou. The practice now generally 
adopted is tliat of an application, upon an affidavit or 
declaration of the merits, and an order that such summons shall 
issue.” 


In the Cumberland Court, in the case of Win^ wifuier ▼. 
der V. Story (1 C. C. Chron. 46), it was deter- 
mined that the order for a summons to issue into Jay 
another district should set forth the application for 
leave to sue, and the fact that it was granted, and ’ 
should be served, with the summons, upon the de¬ 
fendant. 

’lliese cases are cited to show that the Coxirts 
exercise the jwwer wth which they are vested of 
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Book IV. 

TBB 

JcrmisDio- 

noK. 


brmgiog d^ndants resident in. other districts within 
their jurisdiction, where the cause of action has 
arisen within their own district; but that various 


rules have been adopted for its regulation, with a 
At^Kaktp. view to the prevention of any Improper use being 
— made of the privilege by unprincipled plaintiffs. It 
veiy*desirable that the Judges should adopt uni- 
district. fomdty of practice in this particular, for, at present, 
almost e\'ery Court has its own rules, some going 
so far as to require the deposit of a sum to me^ 
the defendant’s costs, should the claim fail to be 


established; others requiring the pl^tiff to prove 
his demand upon oath m o])en Court; others again 
being satisfied with a declaration, or an affidavit; 
and some permitting the Clerk to issue such stun* 
monses fnero motu upon the plaintiff’s statement, 
and without any verification of it. It appears to 
us that the two extremes equally err. All that 
should be required is reasonable assurance that the 
debt or demand is bond Jide, and that may usually 
be secured by a declaration or affidavit setting forth 
the nature of the claim; the time and place at 
which it accrued; the present residence of the de¬ 
fendant, and that it might be more cheapW and 
conveniently heard in the Court to which the ap¬ 
plication is made than in any other. The form of 
such a declaration, and the other proceedings con¬ 
nected with the issuing of such a summons, will be 
described in their proper place, in the dinsion de¬ 
voted to THE Practice of the Courts, 


It may, however, be noted here, as a'point re¬ 
quiring a^ntion, that a summons out of the dis¬ 
trict, issuing “by leave of the Court,” must be an 
act of “ the Court,” and not of the Judge; that is 
to say, the Judge has no power to give such leave, 
except in open Court, constituted and sitting as a 
Court; hence it cannot be issued by the Clerk at hia 
office, upon a general permission given Iw the Judge 
to issue such summonses at his (the Clerk’s) dis¬ 
cretion; for it has been held that an author!^ given 
to one of the Superior Courts, by the title of " the 
Court,” cannot be exercised by a single Judge (Geach 
V, Co^ptn, 3 Dowl. 74); even if the Court expressly 
delegate to him its authority (Jones v. Fitzaddams, 
2 DowL 111.) 



THK COUNTY COUBTB. 


189 


Another important question arises out of this Book nr. 
power ^ven to the Cow. If the Judge refuse to 
exercise it, is there any remedy for the suitor } Or, tiov. 
if he bear and dedde, is that decision final ? 

The only form of remedy in such case would be 
by mandamus. Now the rule is, that a mandamus — 
not go to compel a Judge to use a power, the 
exercise of which is discretionary, but only where, 
having used it, he uses it wrongly. Is this, then, 
a discretionary power, or only one which is to be 
used with discretion ? In other words, is it the in¬ 
tent of the statute that the Judge should exercise 
a discretion whether he should grant leave for the 
issue of such summonses at all, or was it intended 
that he should exercise his discretion only in de¬ 
termining if the facts were established that entitled 
the plaintiff to the leave asked, as, if the defendant 
had dwelt in the district, or the cause of addon did 


arise there ? 

In the absence of any decision upon this point, the power to 
looking to the objects of the statute, to the nature of , 

the cases for which it is evidently a pirovision, to the district 
consequences of any other interpretation, and to the not discre> 
language of the Act, we entertain no doubt that it is *^“**'7- 
not discretionaiy with the Judge whether he shall 
exercise such power at alL Where such an absolute 
discretion is vested, the terms usually employed are 
much stronger; if be shall see fit ” is the technical 
expression commonly used in such case. The lan¬ 
guage of the section under consideration, is “ W 
leave of the Court” ‘^such summons may issue.” It 
may be said, perhaps, that the term may issue would 
imply a discretionaty power, but this objection is met 
by examination of the preceding provision in the 
same section, with reference to the issue of sum* 
monses where the defendant is within the jurisdic¬ 
tion, and where no previous leave is required ; and it 
woidd scarcely be Contended that it was in the dis¬ 
cretion of the Judge to issue or refuse it in that case, 
or that, if be were to withhold it, a mandamus would 
not go to compel its issue ; the only question is, 
whether the proviso contained in the words by 
leave of the Cfourt ” makes that dc^ndent upon the 
arbitrary will of the Judge, whicn, without them, 
would bave been dearly compulsory. It appears to 
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TRI 

JUK18D1C- 

TIOM. 



Dlstrioi in 
irblch de¬ 
fendant 
il'H’elis. 


US that it is a precautionary and not a discretions^ 
power; that the Judge has no right to say, 1 will 
not exercise it at allbut he must hear and decide 
upon the particular circumstances of each case. 


212. District in which Defendant dwells* —^The sum¬ 
mons is to issue, that is, jurisdiction is given, in the 
district in which defendant dwells. The question has 
not yet arisen, but it is very likely to arise, as to 
w'hat will constitute dwelling within the district. 
There are two other terms, almost synonymous, which 
have been the subject of repeated discussion and 
decision, and to which reference must be made for 
the definition of this one. The term inhabit has been 
much considered in the law of settlement; the term 
reside in the law of elections, and the decisions upon 
them would probably rule any case that may arise 
upon the definition of the term “ dwell ** in this 
Act, 

The first test of a man’s dwelling-place is, " where 
does he sleep?” In R. v. Martin (R. & R. 108), 
it was held by all the Judges that a shop and a- 
private parlor where a man carried on business and 
entertained bis Mends, but neither himself nor bis 
servants slept there, was not his dwelling-house; and 
the sleeping there must not be accidental, but with 
an intent to make it his abode. Thus, if, in the case 
last cited, on some night one of the visitors for a 
frolic had turned the key in the door, so that the 
master could not go out, and was thus compelled to 
slee}) there against his will, this would not have con¬ 
stituted the place his dwelling-house. But it is not 
necessaty that he should sleep personallv in his 
dwelling to constitute it such ; it will suffice that 
his fmnily or servants sleep there with a view to 
abode, and not merely to protect the property : (R. v. 
Flannagan, R. & R. 187.) Thus, it w'as held by all 
the Judges, that when a man has two houses, and 
servants in both, and lives sometimes in one and 
sometimes in the other, both wUl be his dwelling- 
houses : (Co. Rep. 389.) And during his temporary 
absence, such house, although empty, if there be 
the animus revertendi, will yet be his dwelling-house : 
{Rex V. Murry, 2 East, P. C. 496.) But otherwise 
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if he have not an intention of returning, even though i^ook tv. 
he have eatabliahed no dwelling elsewhere: {Nut^ j^bSic- 
hrown's case^ 2 East, P. C. 496.) tion. 

On the other hand, he may sleep in one place ^^ 
without necessarily being a resident there in lawf for Asu>£eaiuy. 
the residence of the wife is primdfade the residence — 

uf the husband; and if a man have a family and 
household dwelling in one place, and he occupy a place of a 
house and occasionally sleep in another, he will not 
be a resident in the latter place, for his residence is 
bis domicile; and his domicile is his home; and 
his home is where bis family resides : {Storfs Conflict 
(f Laws, s. 43; R. v. The Duke of RichmQM, 6 
T. R. 561.) 

And the dwelling must be of free will to constitute 
a resideftce. Being, sent to a prison in a place, or 
being put to school there, will not make it the dw^* 
ling of the party, or constitute him an Inhabitant. 

Thus, where a jiauper settled in a parish met with 
an accident, and w'os sent into another iiarish, it w'as 
held not to be a “ going to inhabit** within the mean¬ 
ing of the term in the Poor Law Act, 13 Car. 2, c. 12, 
which implied free will: (/?. v. St. Lawrence Ludlow, 

4 B. & Aid. 662.) 

Upon a careful re\iew of all the cases, upon the 
question of inhabitancy, whether for the purpose of 
settlement or of the elective franchise, it appears 
impossible to draw any distinct deQnitioii: each case 
must be decided upon its facts. But, probably, the 
points which it will be necessary to establish are 
1st. That the “ dwelling’* is hand fide. 

2nd. 'riiat, although it may be constructive, as by 
a family or seiwants, or even the possession of a 
duinieilo, which is not actually used, there must be a 
reasonable intention to reside w'hile there, and a clear 
animus reveriendi while absent. 

In election committees the following have been Good in- 
held to constitute yood inhabitancy :—solicitor Ihing 
out of tlic borough, but having offices within it, 
which he attended daily, and a sleeping-room which 
he had not hut might have slept in: (Jeffrey's case, in 
*he Shrevjsbui^ Committee, Feb. 12, 22.) A farmer, 
who had business in town, and because it was too far 
to walk to bis house took lodgings and frequently 
lept there: {Southem^s case, ibid. March 16.) A 
rector of a parish in S., but no residence there, l^ing 
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Aid in¬ 
habitancy. 


Boo&^v. ako incumbent of another thirty-two miles o£P, where 
jDBMw- lived, but had lodgings' by the week for two 
non. months at the time of the election, where he had slept 

two nights, and for three months the year befom, 
attended visitations ; {Blateway's _ case, ibid* 
Feb. 13.) Counsel. usuaUy residing m London, but 
coming down regularly to the Assizes, and in the 
long vacatioi^ tma had lodgings, till he stayed at his 
brother’s, where he kept law books, transacted pro¬ 
fessional business, &c.: {Benyqn^s case, ibid, Feb. 16 .) 

The following, among others, were held not to con¬ 
stitute Mdbitancy :—Voters living at a distance with 
theirfe^tnilie^ and comi^ to sleep only a night or two 
before the election: (.Emery's cgsi?, ifiid. Feb. 10.) 
Fanners living, with their families at a distance, 
coming to the town on market days only, and sleeping 
there without agreement for lodgings: (Clarke*s case, 
Und* Feb. Id.) A farmer living at a distance, for¬ 
mer^ a currier in the town, but who had left for a 
year and a half, giving up the business to his son, 
with whom he occasionally lodged, but under no 
agreement: (Bearalls case, ibid. Mai'ch 16.) 

The term inhabit, however, varies in ite import 
according to the subject to which it is applied (see 
Abbott, C. J. 4 B. & C 778); and so, it may be 
presumed, does the term dwell.** Coke, indeed, 
draws a distinction between the words, and plainly 
asserts that a man may dwell in one place and be an 
inhabitant of another. Although a man may be 
dwelling in a house in a foreign country, city, &c. 
yet if he hath lands or tenement in his own posses¬ 
sion or insurance, in the county, riding, or city, &c. 
where the decayed bridge is, he is an inhabitant, both 
where his person dwelleth and where he hath lands 
and tenements in his own possession within the 
statute,” &o.: (2 Inst. 702.) And again, “ Eveiy 
person that dweUeth in any s^e, town, &c. though 
he hath but a personal residence, is said to be an 
inhabitant or dweller therein, as servants,” &c. ; 
(2 Instr 703.) A person is an inhabitant and dweller, 
though he never lodged within the hundred, but held 
lands there: (Leiffh v. Chapman, 2 Saund. 423.) An 
occupier of a tenement in a parish paying rates wd 
carrying on the trade of a printer there, frequenting 
the house d^y on working days, but not sleeping 
there, is not liable to serve the ^ce of constable, as 
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Qoti beinff remdeat: ifieg. v. Adlard, i B. & G. 778.) ztoos iv. 
If a man hath a house within two 1 b^» he shall be 
taken to be convenant where his bed is: (2 Inst. 122.) -rtoN. * 
But, for the pur]posea of tiie poor-rate, the word 
means a person residing permanently and sleeping in 
the parish: (12 E. 3300 .. < 

From a consideration of all the cases, the following 
general rules may he deduced: 

1. That the terms inhahit and dwell,"alihoughrvery Reanine 

similar, are nof synonymous^i dwcii!^ 

2. lliat the meaning of eithtt is to be coaatraed 

according to the subject in idstion to^whtch it is 
employed. ** 'a 

3. That tnAo^^onev is not a persoiwl qualinoation. 

4. That to be a dxDeUer** in a jdace is a personal 

qualification. ^ : 

5. That every dwelier is ui inhabitant j but every 
inJuibitant is not necessarily "a dweller.” ‘ 

6. That to constitute ^*a dweUer^^ in a plaoe, it 
must be a man’s abodes he must have a bond.fiie 
domicile there, which he must use as such, or, if absent, 
keep possession of with an animus rsvertendi, 

7. But it is not necessary that it should be his only 
dwelling-place, or that he should personally occupy a 
domicile there. He may have two dwellings in 
different places; he may be indefimtely absent, pro¬ 
vided his family and servants reside there, and he 
may continue to be a dweller though ahsentf if he 
possess a dwelling-place to wMch he might return, if 
he should have the intention to return, and that inten¬ 
tion must exist. 

But, inasmuch as the term to dwell,” like the 
term " to inhabiV' (per Abbott, C. J., 4 B. & C. 778), 
would probably be held to vi^ in its import accord¬ 
ing to the subject to which it is applied, it is necessary 
to consider w^at ^rill be the reasonable interpretation 
of it as employed in the 60th section of the County 
Courts Act. 

This being a remedial statute ** fbr the more easy 
recover of small debts and demands,” it is to he 
construed liberally, and, in case of doubt, in the 
manner that will best accomplish l^e obje^ of the 
statute. The term dwell” TiriU, morefore, be read 
here in its widest signifloation, a^ that embraces a 
constructioe as well as an actual personal residence. If, 
therefore, a man have a domicile within the district, 

6 
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itooK n’. even although he may live, for the most part, in 
jcEwMc- another district, or if his familv live there though he 
noN. be absent, or if he keep a domidle there and be 
absent for a considerable time, provided there be the 
Am Entity, anirrms revertmdij an action may be brought against 
him in the Court of such district, under section 60. 

Provision against possible injustice from proceed- 
en nts. taken against an absent defendant has been 

m^e by the Rules of Practice relating to the service 
of the summons, which is required to be either personal 
or ** by delivering the same to some person at the place 
of abode or place of business of the defendant,” 
(rule 7)5 by providing special forms of sendee in 
particular cases, by rules 8, 9, and 10; and by requir¬ 
ing that in all cases where a summons to ajipear to 
a plaint shall not hav# been sensed personally, and the 
defendant shall not a]>pear at the return day, it must 
be proved to the saiisfactioii of the Judge that the 
sendee of such summons has come to the knowledge 
of the defendant ten clear days before the said return 
day:” (rule 11.) 

A rnce oi. the sendee of the summons has been held not 

Ul*tnec 4 s^a^ 5 • be nccessarj' to give jurisdiction, which proceeds 
t^;'^veJuu^ from the cause of action; that is to say, that the 
jurisdiction of the Court attaches from the moment 
when a cause of action arises within it, and the pro¬ 
cess of plaint and summons is only an exercise of that 
jurisdiction; and, consequently, that the Superior 
(Courts will not take cognizance of anything done by 
the Judge in pursuance of such jiirisdiction, even if 
he decide wrongly in law or in f^. Hi3 discretion 
is, therefore, absolute as to what he shall consider to 
be sufficient proof of the summons having been pro¬ 
perly served and brought to defendant’s knowledge: 
{Robinson v. Lenaffhan, 1 C. C. Chron. 260; 12 ^nir. 
399; 11 Caw T. 129 ; Zohrab v. Smith, 1 C. C. 
Chron. 262 ; 11 Law T. 133.) 

But inasmuch as, to bring a cause of action within 
the jurisdiction of the County Court, certain con¬ 
ditions must exist, one of which we ore now con- 


liLtlon. 


ll’/hlMOU V, 

Ltl\a^^^vn 

.C.ChroJi 

2<>0). 


Zi/liraU \. 

.^uuth (I C.C. 
C -roii. 2Ca). 


sidering, if in any case an action be brought in any 
district on the assumption that the defenduit was 
dwelling within it, the principle of the cases last cited 
would not be applicable to a question wbetiier be 
does or does not dwe^ there, for that is necessary to 
give jurisdiction, and therefore the Superior Courts 
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will review the &ct8 to see that jurisdiction is rightly 
had, and, if not found, will order ^ prohibition* And 
so, it is presumed, that if a County Coiirt should refuse 
to receive a plfunt as not being within its jurisdiction, 
the Superior Court would entertain the question 
whether the case was or was not within the jurisdic¬ 
tion, and, if of opinion that it was so, would grant 
a mandamus. 

It is worthy of note that, although by the statute 
(sect. 60) the action lies where the defendant dwells, 
by the rule (7) the summons must be served at the 
defendant’s **place of abode** This confirms the 
\iew we have taken of the large meaning of the term 

to dwell** Hence, although a defendant may dwell 
in one district so as to require an action to be brought 
against him there, it may become necessary to serve 
the summons upon him m some other district where 
he has his place of abode* 

But this will be considered fiiUy when we come to 
treat of the Service of Summonses in the Practice of 
the Courts. 

213. IVhere Defendant shall carry on his Business ,— 
What is a'canying on of his business, so as to bring 
a defendant within the jurisdiction, is entirely a ques¬ 
tion of fact. In the Law of Bankruptcy alone has the 
meaning of the term been at all considered. It is 
remarkable that the expression used is ** shall carry 
on his business.” Hence it may be inferred that it 
must be carried on upon his own account, and not as 
servant to another. 

And any jirofession, trade, or calling, conducted for 
profit will suffice. And it must be os a caUing, and 
not as an accidental or occasional occupation, and 
with intent to pursue it; but if there be that inten¬ 
tion the' amount of business carried on is of no 
imjmrtance: (see Montague & Ayrton, vol. 1.) Aud 
it is equally “ bis business” if it be an illegal 
one, as that of a smuggler: (Cobb v. Synionds, 
8 Dow. & R. H.) 

214. In which the Cause of Action arose, —Juris- 
ffiction is also given by the 60th section to the Court 
in whose distnet the cause ^ action arose, and this 
brings us to the question, What is a cause of action ? 
which has now received a formal judidal interpre¬ 
tation. 

8 2 
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It will not now be necessary to reproduce the stores 
of legal learning and ingenious.argument that were 
brought to bear upon the elucidation of the question, 
what in law constituted a cause of action. The 
Court of Exchequer has settled the point bv giving 
to the term a Cerent interpretation as employed in 
the County Courts Act, froia its ordinary legal signi¬ 
fication. In the case of Grimbfey v. Ayiropd (1 Cox 
& Macrae, 79), the point was raised, indeed, under 
another action (the 63rd) which prohibits the divi¬ 
sion of ** any cause of action for the purpose of 
bringing two or more suits.” But to the swne term 
the same meaning will be attached whenever it occurs 
in the same statute, unless the context compels a 
different construction. 

In the above case, which will be a leading one 
upon the point, the term ‘‘ cause of action” was thus 
defined by Pollock, C. B. in delivering the judg¬ 
ment of the Court: 


^fntnbie^ v. “ Wliat, then, is the construction of the words * cause 
^ action?' The term ‘‘debt' or ‘damage' hero is not used, 
.Maci 'i'* 70 ’-. gg it ig in the passage already cited from 4 Inst. 266, but 
(he more extensire term adopted is ‘cause of action.' This 
term, ‘ cause of action,* did not necessarily mean ‘ a cause 
of action’ on one single entire contract, for there may 
be one cause of action on seTCinl debts contracted at 
different times, and in by far the greater number of cases a 
count in indebitatus assumpsit, or debt, is founded on many 
distinct contracts, as was pointed out in the case of llesketk 
T. Fawcett (1 M. & “W. 360), and one count might bo con¬ 
sidered as one cause of action. To provide that one cuu^o of 
action on one entire contract should not be divided would he 
unnecessary and suiplusage, and although the argument that a 
clause in an Act of Parliament, if understood in one seuse 
would be inoperative, and in another sense would bo opcrati\'e, 
is not by any means conclusive, because it could not but be 
admitted that clauses are often introduced into an Act of 
Parliament ex abmdanti eauUlA^ yet it is of some weiglit, 
and the probability was that the l/Cgudatui’c, in enacting that 
a * cause of action' should not be divided, meant a ‘cause of 
action' which, but for that enactment, would be divisible. 
And when it is considered to what abases the narrower eon- 
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Btroctlcni of iluB term might lead (which is strongly exempli* Boos IV. 
fled in the present ease, in which 228 actions haye been com- jx^^^ic. 
menced, and 3,000 might have been brought), we think we 
may safely conclude tiiat the term ‘cause of action,' ought to ^ 

be interpreted ‘ cause of one action,* and not be limited to an * _ 

action on ‘one separate contract.* But, on the other hand, 
if Ihe term is to comprise all sums that might be included in action, 
one count, as debt for work and labour, for goods sold, and for 
occupation, which, though totally unconuected with ea<di other, 
might be included in one indebitatus count, they would be pre¬ 
cluded from being dirided under this particular clause, and if 
indinsible, and the crerlitor brought an action for only one 
part, ho would virtually abandon all claim to the remainder by 
the operation of the latter part of the 63rd section. In such a 
caso Mr. Justice Coleridge Imd held that a similar clause in the 
Brighton Court of Bequests Act, 3 & 4 Viet, c. 10, s. 24, did 
not apply. In that cose tiio demand had been for three dis¬ 
tinct things, a horse sold, for goods sold, and for rent; but he 
made a distinction l)etwccn tiiat case and one where a debtor 
has a bill running on from day to day • {Neale y. EUit^ 

I Bowl. & L. 163; 12 L. J., Q. B. 329.) In such a case, 
though each item of goods supplied, or work done, constituted 
a separate contract, so that after the stipulated price became 
due, the tradesman could sue for one item, yet the understand¬ 
ing is undoubtedly tliat the sercral items shall be united, and. 
so form one entire demand; and, doubtless, after seyeral 
items haTc been added to the first, the tradesman were to bring 
a separate action for each item, as for a distinct debt, a 
•Suiierior Court would stigmatise such a proceeding as rexatious. 

It appears, then, that a great inconvenience would follow, if 
the term ‘ cause of action’ were interpreted to mean ‘ cause 
of action’ .on one separate contract; and also if the ccmstruc- 
tion were to be that it was intended to cover all contracts 
executed, however dissimilar in charactor, that could be 
imduded in one indebitatus count, whudi, according to the 
modem practice, may oompriae any number of separate unoon- 
nected contracts, whenever made, each having ended in a debt 
before the commencement of tiie nit. At scune extension 

must be given to the fomer construction, acme restriction must 

8 3 
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be put OB the latter; and we think we ought to hold that the 
63rd clause does apply to the former cases; whether it applies 
to all debts which could bo comprised in one description, in 
one count, as for goods sold or not, the Court need not, in the 
present instance, determine; but, at all orents, to the case of 
tradesmen’s bills, in which one item is connected with another 
in this sense, that the dealing is not intended to terminate 


with one contract, but to be continuous, so that one item, if 
not paid, shall be united with another, and form one entire 
demand.” 


This important case will be again reviewed when 
wc come to consider the subject of splitting demands, 
in a subsequent chapter. 

WLevp cause But, although this definition satisfactorily disposes 
of the interpretation of the term “ cause of action,’’ 
as ap])licable to dividing demands, it involves in 
extreme doubt and difficulty the application of the 
term under the 60tli section, permitting the action to 
]>e brought in the district in which the cause of action 
arose j for, says the Court of Exchequer, “this term 
does not necessarily mean a cause of a^on on one 
single entire contract, for there may be one cause of 
action on several debts, contracted at different times. 

• * * “We may conclude that the term 

* cause of action’ ought to be interpreted cease of one 
fictiwtf and not to he limited to an action on one 
sejmrate contract.” Such being the meaning of the 
term, how is the jurisdiction to be determined-under 
section 60; 'Where, for instance, a tradesman’s bill 
consists of many items, for goods delivered, or work 
done, part in one Court District, and part in another, 
in which must the action be brought, or must there be 
a distinct action in each district for so much of the 
“ cause” as may have arisen within it;—or, if the 
case of Grimbley v. Aykroyd is to rule the interpre¬ 
tation of the term, and by “ the cause of action” is 
to be intended “ the whole demand,” is that to be 
construed to have arisen in the distri^ where the Is^ 
item was contracted, and might an action be there 
maintained for the whole account ? This is a practical 
difficulty not at all unlikely to unse. and we can 
suggest no other solution of it than this, that the 
whole account being held to be “ the cause of action,” 
and not the particu^ items, and as the account did 
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not become a whole until tbe last item was added, the 
locality of that last item will determine the juri^io- 
tion of the whole, because it ia for the whole that the 
action accrues, and into the whole that the particular 
items are merged. 


Book IV. 

TBK 

nrusoic- 

TICK. 



215. Bills of Exchange, ^c. —^There are, *c 

certain subject-matters of personal action, in which it 
becomes very difficult to determine where the cause 

of action arose. In the instance of bills of exchange 
and promissory notes, it has been suggested that, 
inasmuch as they have no locality, tiiey ^ altogether 
exempted from the jurisdiction of the County Courts, 
and may be sued upon in the Superior Courts, 
although for sums not exceeding 20^ The Act, it 
was said, a])plies to contracts that have a locality, as 
is manifested by section 12d, which exempts from 
the jurisdiction of the County Courts causes of action 
that did not arise wholly or in some material point 
within the jurisdiction, &c.” and that in contem¬ 
plation of law, a bill of exchange has no locality. 

But Coleridge, J., held it to be clearly witlrin the 
jurisdiction of the County Courts : “ I think unless (ij t. 
you (the defendant) can show that the cause of action i33). 
did not arise within the jurisdiction, that it must be 
considered to have attached: {Nind v. Bhodes, I C. C. 

Chron.; 11 Law T. 133.) 

Still the question remains undetermined in what 
district the cause of action on a bill of exchange or a 
promissory note may b^said to have arisen. Is it 
where it was drawn, ot where accejited, or where 
presented 1 Probably it would be held to be in 
either; but the safest course will be to bring it in the 
district where the defendant dwells or carries on his 
business (onfe, p. 191), w'bich would avoid any diffi¬ 
culty as to jurisd^ion. If, however, it should l>e 
desirable to sue in a district more convenient to the 
plaintiff, jierhapa the proper course will be to consider 
where the right of action was given by the party sued, 
which, in the case of the drawer, would be in the 
district where it was drawn, in that of the acceptor 
where it was accepted, in that of the indorsor where 
it was indorsed—^the cause of action, as against each, 
being the act of drawing, accepting, or indorsing. 

216. Goods sold and delivered ,—Other questions of 
even more difficulty have arisen, and arise, with uvercuf 
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of good^sold; in wW district should the action he 
brought under such drcumstanoes as the following ? 
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Cap. 1 . Ist. Where plaintiff resides in one district and 
utoLo^itjf. defendant in another. Defendant orders goods which 


Where Canute 
of action 
arose. 


(kwds sold 
and de* 
livered. 


plaintiff delivera at defendant’s residence. Should 
the action he brought where th? order was received^ 
or where the goods were delivered, or may it he 
brought in either, at the option of the pl^tiff? 
Construing the term “cause of action” hs the demand, 
it would appear that the demand does not arise until 
delivery, and consequently that the action must be 
brought where the ^oods are delivered. 

2nd. But this will be modiiied oy the particular 
terms of the contract, express or implied. If the 
plaintiff undertakes to deliver, the contract is not 
complete, so as to support an action, until actual 
delivery. But there are many cases in which the 
deliveiT is implied by law from the acts of the parties, 
as by breaking bulk, &c. In sucb cases the action 
must be brought in the district where such con¬ 
structive delivery took place. 

3rd. The delivery may be to an agent, and in 
such case the* place of such deliveiy will determine 
the jurisdiction. ITius, delivery to a carrier is 
delivery to the defendant, unless the j)laintiff has 
expressly or impliedly contracted to deliver to the 
defendant personallv, and in the absence of an 
express agreement this will he determined by the 
usual course of dealing. Aid for that purpose the 
General Post-office is a carrier, and if the defendant 
request the goods to be so sent, the cause of action 
will, it is presumed, arise, and the action itself should 
be broi^ht in the district where the packet was 
deliverea to the Post-office. («) 

Two or three cases only have, as yet, occurred in 
^tfoiron County Courts in which this question has been 
106 ). ’ ’ raise^ and none in the Superior Courts. In the case 

of Wnitehead v. Barker jl C. C. Chron. 106), before 
Mr. Harden, in the Cheshire County Court, the 
plaintiff was nonsuited, because it was proved that 


WMtfheadv. 
Barker 


(a) Hence we think It prohahle that the nowsmen and newspaper 
proprietors in London micht sne tlielr rcMdcot debtors in the country 
hi the Sheriffs’ Court of tlio City of l/ondon, for papers delivered at 
the General Post-ofBoe. 
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although the goods were ordered within the district, book iv. 

they were delivered to the plaintiflTs servanl* in ano- 

ther district, and should be sued for where delivered. tiok. 

And in the Yorkshire County Court it was decided by , 

Mr. Wharton, in the case of Jackson y. hasceUes 

(1 C. C. Chron. 175), in which defendant living in 

one district had ordered ^oods by letter of the phun- 

tiff in another district, directing them to be sent by (ic.c.ciiron. 

rail^vay, that delivery to the r^way office, which wwi 

within the district, was a delivery to the defendant, 

and that the Court had jurisdiction. 

217 . Other Actions. —It is difficult to anticipate Other 
the many causes of action in which the same ques- **^^*®*^- 
tion is likely to arise. It will suffice to note that in 
which it has arisen. 

In the case of an action by a carrier for the 
carriage of goods, in the Westmoreland County hc.CJCTiron. 
Court, it was held by Mr. Ingxiam that where goods 127 ). 
were delivered to a carrier at Brough to be conveyed 
to Darlington, the cause of action arose on the 
delivery of the goods to him at Brough, inasmuch as 
he would have been liable to an action for breach of 
contract if he had failed to cany them to Darlington, 
and therefore that the action n-as well brought in the 
district ndthin which Brough lay: (Riuldv. Vhambers, » 

1 C. C. Chron. 127.) 

21s. Concurrent Jurisdiction of the Superior Courts. 

—A concurrent junsdiction is, by sect. 128, given to oftheSupe- 
the Superior Courts in following cases : Courts. 

1st. Where plaintiff dwells more than twenty miles 
from the defendant. 

2nd. Where the cause of action did not arise wholly 
or in some material point within the juris¬ 
diction of the Court within which the defen¬ 
dant dwells or carries on his business at the 
time of the action brought. 

3rd. Where any officer of the County Court shall be 
a paity, except in respect of any claim to any 
goods and chattels taken in execution of the 
process of the Court, or the proceeds or value 
thereof. 

The folloiving is the section verbatim : 

section ISS. 

Sect. 128. And be it enacted, that all actions and proceed- 
• v L ^ L . i. .. . . . , . Concurrent 

mgs wmcD beiore the passing of this Act might have been juiisdiction 
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Boos rv. broQgbit in any of Her MAjest^B Superior Conrta of Record 
juRwpic- the. plaintiff dwells loore than twenty miles' from the 

Tiov. defendant) or where the cause of action did not arise wholly or 

dtp, 1 . in some material point within the jurisdiction of the Court 
AH o/MKtO itf. which the defendant dtfells or carriM on his business at 

with Sope^ the time of the action brought, or where any officer of the 
*■ County Court shall be a party, excipt in reai)ect of any claim 
to any goods and chattels tak^ in execution of the process of 
the Court, or the process or value thereof, may bo brought and 
, determined in any such Superior Court, at the election of the 
• party suing or proceeding^ as if tliis Act had not been passed. 

I. \\Tierc 219. 1st. Where Plaintiff dwells more than Twenty 
'Swells more Miles from Defendant .— Tlie distance is to be mea- 
twent)' sured by the nearest practicable public highway. In 
doubt as to distance the safest course will be 
to avoid the question by suing in the County (’ourt 
instead of in the Superior Court. 


2. Where 
can-ne of 
action did 
nut arise 
witlUn the 
Court where 
ilcthUQant 
iIwpW''. 


.V*a<f V. 
JthChki 
(IC.C.Chron. 
11 L.»w T. 
13?;. 


220. 2nd. Where the Cause of Action did not arise, 
d*c. wiMtM the Jurrsdic/io7t of the Court where Defen¬ 
dant dwells, tj'c.—What is a cause of action has been 
already considered (ante, p. 196)- But upon other 
provisions, as applicable to bills of exchange, an 
important and interesting question has been raised 
and flecided in the Superior Courts. It is the case of 
Niird V. Bftodes (I O. C, Chrtm. ; 11 l>aw T. 133), 
in the Bail Court, before Mr. Justice Coleridge. 
A rule had been obtained calling upon the plaintiff to 
show cause why a suggestion should not be entered 
to deprive him of costs, llie action was iqion a bill 
of exchange for less than 20f., and both the parties 
resided ivithin the district of the ClerkenwcU (i^ounty 
Court. It went off ultimately upon a different point, 
but the question was raised and decided as to the 
junsdictioa in the case of liills of exchange. 


I/ush contended that bills of oxdiange are not within the 
provisions of the Act, ioasmtich os the idea of locality does not 
attach to them; that the whole scope of the Act applies to 
contracts which may be said to have a ittcality, which is 
maiiifeeted by the language of sect. 128, which exempts from 
the jurisdiction of the County Court causes of action which* 
" did not arise wholly or in >ome material (Mint wlUiiu the 



THE COUNTY COUBTHi 


203 


jurisdiction of tbe Court ^yit)u» which the defendant dwells,” 
&c.; that in enutcAriplatioti of law a bill of exchange has no 
locality, for which reason the vcniie in such an action cannot be 
(dianged. 

BarsUWj contra, contended that Hhe words in the section 
being in titerasclvcs sufficiently large to iuchidc bills ex- 
cliange, and the object of the Legislature being to bring 
within the jurisdiction of the County Court all small pecuniary 
demands, there being no substiintial reason why bills of exchange 
should be excluded, Lcgislatnrc having carefully pdtited out 
what kinds of claims shall not be <adjudicatcA upon in the 
Ckmnty Courts, and not having in terms excluded bills of 
exchange, although, from the laiigtis^c of sect. 97, it is dear 
that such securities woit.* not lost sight (d*, it must be gathered 
that they were not intcudcil to ^ exempt froin the jurisdlcticsi 
of tlie County Court. 

Lush explained that be did not contend that the Connty 
Court had not concurreui jurisdiction, but that bills of'cxchange 
were not within sect. 128. 

*• ' 

CoLEUiuoK, J.—I understand it to be admitted that the 
County Cotirt may have* eoneurrent jurisdiction. The section 
giving the general powers to the County Court is tiie 
which gives it jnrisdirtion in all pleas of i>ersonal actions 
whore the debt or damage claimed is not more than twenty 
pounds; and then there is a proviso, which is very minute, 
which excludes any action of ejectment, or in which the title to 
any corjwreal or iiicoq)orcal hiTedltanicnts, any toll. &c. 
shall be in question, or in which the validity of any devise, &c. 
may be disputed, or any action for malicious jnusecution, or for 
any libel or slander, or fur criminal conversation, or for seduc^ 
lion, or breach of promise of marriage. Now it is clear that 
bills of exchange would come within the general words, and it 
is equally clear that tln^ arc not Yitliin the exception; th<m, if 
tlm County Court has a general jurisdictioa over them, what is 
there which excludes them ? 1 do not find any thing in the 

128tb section which gives a conctnrent jurisdiction where the 
cause of action ^ did not arise wholly, or in some material 
point, within the jurlsdloUon of the Court within which the 
defendant dwells or carries on his business at ^o time of the 
action brought.” 1 think that unless you can show that the 
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THB ^ 

jtJBtsDic- jtuisdiorion must be considered to hayo attached ; and 1 think 

TioK. that it has done so in the present instance. I think, therefore, 

C<q>. \. that that ground of objection to the rule fails. 

AMtoLoeaiUf. 


“Some 

material 

point.” 


The appHcatioD of the expression '^wholly or in 
some material point,” to the term “ cause action,” 
in this section, coniinns the view taken by the Court 
of Exchequer of the meaning of the term as used in 
this statute, llie words ** in some material point” 
will remove much of the difficulty which arises upon 
the application of the term ** oausi of action” under 
the doth section, although many questions might be 
suggested in which it would be very difficult to deter¬ 
mine what is ‘'a material point” in the cause of 
action. For instance, plaintiff and defendant dwell 
in different counties. Defendant orders goods of 
plaintiff at his (defendant’s) dwelling, and they are 
delivered to defendant’s carrier at the dwelling of the 
plaintiff. Are both the order and the delivery to he 
deemed parts of one cause of action, so as to make 
the order g^ven where the defendant dwells " a 
material point” and exclude the jurisdiction of the 
Superior Courts ? As “ the cause of action,” accord¬ 
ing to the deffnlrion in Grimbley y, Aykroyd (1 Cox 
& Macrae, 79), means the whole demand, and the 
order is a material point in that, it is probable that 
there would be no concurrent jurisdiction. But if 
the term " cause of action” were to receive its usual 
leg^ interpretation, as that which gives the right of 
action, inasmuch as that right did not accrue till 
delivery, the place of delivery would be the locality in 
which the cause of action would have arisen. 

For the interpretation of the terms “ where 
defendant dwells” or '^carries on his business,” see 


• ante, pp. 193, 195. 


3. wi^re 221. 3rd. Or, whereM any Officer of the County 
?he « party.—It will be observed that the 

Court is a wofds em^oyed are, “any officer of the Counly 
Court.” This is impOTtant, for it determines any 
doub^ that might have arisen whether the language 
is general as applicable to the officers of all County 
Courts, or only to the officers of the particular Court. 
There can, however, as we presume, be no question 
that it is limited to the offices of the psrtio^ 



THE COUNTY COURTS. 205 

County Court, who, tiiough they may sue in the 
Superior Court for any cause in which, had they not 
been in office, they must have sued in their own 
County Court^ are still under the shme obligation as 
others who sue in any other County Court for any 
cause of action whicu they miglU otherwise have 
mantiuned there. 

But here, again, the question arises, what is the 
meaning of the term the County Court? This has 
been already considered {ante, p. 82), and^hither the 
reader is r^eired. It will suffice to observe here, 
that if we have lightly read the County Court as 
ooxnprising all the Courts in the couniy, the officers 
are in this position as to their privilege: 

1st. An officer may sue in the Superior Court for 
any cause of action within the jurisaiction of any of 
the Courts within his county. 

2nd. He must sue in the County Court, like other 
persons, for any cause of action within the jurisdiction 
of any County Court without bis own county. 

3rd. Where the cause of action arose partly within 
the jurisdiction of his own County Court and partly 
ivithin that of another county, perhaps the locality 
in which the cause of action was completed would be 
that by which the question as to his right to sue in 
the Superior Court would be solved. But in such 
case tiie more prudent course will be to sue in the 
County Court. 

2*22. Actions against Officers generallg, —It is to be 
observed that this concurrent jurisdiction of the 
Superior Courts applies equally where any officer of 
a County Court is a defendant, ** except in respect j^f 
any claim to any goods and chattels taken in execu¬ 
tion of the process of the Court, or the proceeds or 
value thereof(sect. 128.) In resolving where to sue 
an officer of the County Court, it will, therefore, be 
necesaaiy, drat, to consider that he may be sued in the 
County Court, like any private person, in any case, if 
the pliuntiff pleases, and must be so sued in some 
cases; and that the privilege to sue him in the 
Superior Court is only concurrently reserved in parh- 
cular cases; that is to say, 

Ist. In any case where, had he not been an officer, 
he might have been sued, be may still, at the plain¬ 
tiff’s option, be sucmI in tbe County Cod^. 
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2nd. He must be sued in the County Court, if the 
cause of action did not arise, or if he does not dwell 
or cany on his business, within the jurisdiction of the 
County Court of which he is an ofiB^r. llie reasons 
; are stated above why, as it seems to us, the term the 
County Court would not be limited to the District 
Court, but extends to the whole county. The same 
observations as to the ** cause of action*’ are also to 
be considered in this case of an action against, as in 
that of an action by, an officer. 

3rd, llie pri\Tlege to sue an officer of the County 
Court in the Superior Courts is only resented in 
particular cases; first, where the matter at issue is 
not in respect of any claim to any goods and chattels 
taken in execution of the process of the Court, or 
the proceeds or value thereof; secondly, where, if he 
had not been an officer, the case would have been 
within the jurisdiction of the County Court. 

223. Actions ayainst Officers for Proceedings under 
this Act. —Sect. 138, for the protection of officers 
acting in execution of the statute, enacts, that all 
actions and prosecutions to be commenced against 
any person for anything done in pursuance of this Act 
shall be laid and tried in the county where the fact 
was committedand the 82nd section provides that 

it shall be lawfbl for the defendant, in any action 
brought under this Act, within such time as shall be 
directed by the rules made for regulating the practice 
of the Court, to pay into Court such sum of money 
as he shall think a full satisfaction for the demand 
of the plaintiff,” &c. Upon these sections two 
extremely curious questions have arisen in the Car¬ 
marthenshire County Court in the case of Morris v. 
Gardner (1 C. C. Chron. 263), in which the facts 
were as follow: 

It was a plaint against the High Bailiff of the 
Court for trespass in taking the horse of the jdainlffi' 
in execution under a judgment against one i*owelI. 
The defendant resides at Carmarthen, out of the 
jurisdiction of the Court, and the summons had been 
issued without leave of the Court, ’ilie levy had 
been made in Cardi^^shire, but in a part of it which 
was within the district of one of the Carmarthenshire 
Courts. 

The defendant had pleaded that no notice'of action 
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bad been given. Upon these foots and pleadings two book iv. 
points were raised. First, for the plaintiff, it was 
contended by Lloyd Hall, that the 138th section, tioh. 
requiring notice of action, did not apply to actions in ^ 
the County Court, but only to actions in the Superior AstoiUauitf. 
Courts. The 58th sectum ^ves to the County Courts — 
jurisdiction in all pleas of personal acrions, with some ^Zdwr \i 
specified exceptions, and ^ 59th section prescribes c. c.Chroa. 
the manner in whicfo they are to be brought in this 
Court, namely, by plaint commencing a suit. The 
138th section, being in derogation of a common law 
right, is to be construed strictly, and the term there 
used is ** all actions and prosecutions,” showing that 
proceedings in the Superior Courts were contem¬ 
plated, and not in the County Court. The 

entire language of the 138th and 139th sections 
was applicable only to proceedings in the Superior 
Courts, llie latter part of the 138th section, also, is 
inconsistent with the 82nd section, one providing that 
where money is pud into Court the plaintiff shall, 
and the other tlfot he shall not, recover. He con¬ 
tended, therefore, that the 82nd section applied to 
suits in this Court, and the 138th section to actions 
in the Superior Courts, and consequently that no 
notice was necessary. But, upon this jioint, the 
learned Judge, Mr. Johnes, remarked, “As to the 
jefect of notice of action, it has been a^ued for the 
plaintiff, that, under the 138th section, the w'ords * all 
actions’ are not to apply to actions in this Court. 1 
do not myself see the inconsistency, in foot, of the 
82nd and 138th sections; although there may he a 
verbal discrepancy, the a^ual result as to the pay¬ 
ment of costs by the plaintiff is to be the same by 
both, or, at all events, the 138th section may be taken 
to be an exception to the 82nd. As to the meaning 
of the word * action,* when a party is aggrieved he 
brings his action; the term ‘plainf is contradis¬ 
tinguished from ^writ,’ but the suit is an action, 
whether commenced by one form of proceeding or 
the other. The plaint is not the action itself; it is 
only the mode of commencing it. i think, there¬ 
fore, that as the phrase is general,—‘ all actions,*—it 
is applicable as well to suits in this Court as to those 
in the Superior Courts.” 

The other point is a more doubtful one, and 
appears to be a casus omtssus in the Act. It was 

T 2 
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booKiv. contended that if the 138th section was h^d to 
jrwwic- extend to suits in the County Court, this Court had 
TioF. not jurisdiction, because the levy was in the county 

“ “j of Cardi^n, trad this was the County Court of Car- 
marthen^ire, and although the latter Court embra^ 
— a portion of the former county, the 138th section 
imperatively required that "all actions and prosecu- 
c. c Chron. tioDS to be commenced against any person for any 
thing done in pursuance of this Act, shaU be laid otm 
tried in the county where the fact was committed; nor 
^ was that construction of those express words afiPected 
by the 2nd section, and the Order in Council which 
gives jurisdiction to the Carmarthenshire Court over 
the portions of Cardiganshire which are included in 
its district. This was Lloyd Hairs very ingenious 
argument;—"If the 138th section be held to apply 
to suits in this Court, the consequence would be, 
that the trial of tUs cause must be in the county of 
Card^an, as the levy was made in that county, whilst 
this Court is the Carmarthenshire County Court, 
which, by the 2nd section of the Act, and the Order 
in Counm of the 9th March, 1S47, has jurisdiction 
over that part of Cardiganshire Mn like manner,’ as 
if that part was a part of the county of Carmarthen. 
But he contended that, though jurisdiction was given 
to this Court over that {lart of Cardiganshire, iri like 
manner as if it were part of the county of CarmaF^ 
then, yet, nevertheless, neither the 2nd section, nor 
the Order in Council, made that part of Cardiganshire 
any part of the county of Carmarthen •, and he 
doubted whether any Oraer in Council could legally 
direct the Carmarthenshire County Court to be held 
locally within that part of its jurisdiction which is in 
Cardiganshire. How, then, could this suit be * laid 
and tried’ in the county of Cardigan, which was 
imperative by the 138th section? The other district 
County Courts of Cardiganshire could in no way get 
seisin of the cause, as defendant did not live or cany 
on his business there, and the cause of action did not 
accrue within the limits of their respective jurisdic¬ 
tions. By the 58th section all pleas of personal 
action not specifically excepted were amenable to this 
Court, but if this Court could not try such in the 
county of Cardigan, as {greeted bytiie 138th section, 
this Court would be ousted of a portion of its juris¬ 
diction trader the 58th section, unless the I38th 
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section was held not to be applicable to phunts in the buok iv. 
County Court, and izyustice would be done to- aM 
plaintub similarly circumstanced, unless the actual tion. 
damage sustained exceeded 52.; because th^ could ^ 
not sue for a less amount of danu^^e in the Superior Astoil^Ltf. 
Courts by the 128th section, without consequences — 
following which would be worse than the injtuy sua- ^raior\ \ 
tained, for the exception in the 128th section applies c.c.ciiron. 
to all cases arising a claim to goods levied und^ 
colour of process of this Court. The 63rd section 
and the 118th section both show that such suits are # 
to be brought in the Inferior Court. If, then, the 
138th section be held to apply to these plaints, all 
trespasses to property by the officers of the Court in 
that part of Caraiganshire and other portions of 
counties all over England similarly circumstanced 
must go unredressed where the damage is less than 
5/., contrary to the spirit of 9 Hen. 3, c. 29- It is 
the duty of the Court, he submitted, to construe 
all the portions of the same Act in such a way, if 
possible, that they shall not be inconsistent with each 
other; and though it was true that, tlirough the 
negligent way in which the County Courts Act was 
drawn, the word * action* was sometimes used in* 
stead of * suit* or ‘ plaint,* iu some of the sections 
applicable to proceedings in the County Court, yet, 
from the inconsistency of the 82nd and I38th sections 
and the conflict of the 58th with the same section, he 
submitted that the word 'actions* in that latter 
section ought not to be interoretcd to include a plaint 
in the County Court, and therefore in such a plaint 
of ' a plea of person^ action’ in this Court as the 
present the defendant is not entitled to a month’s 
notice.** 

The learned Judge, however, not without some 
doubt, held that the portions of the district that were 
in Cardiganshire were "in the county,” within the 
meaning of the 138th section, and therefore that the 
suit we^a properly brought in the County Court of 
Carmarthenshire. He said, " As to the difficulty 
suggested about tbe venue being local to the county 
where the fhct complained of occurred, what is meant 
by beii^ tried in the county i This section must be 
taken in connection with the 2nd section, ^f con* 
strued strictly according to its words, the trial must be 
had in Cardiganshire. It could not be taken in any 

T 3 
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H(M)k iv. of the district Courts of Cardigftnshirej as not being 
jrBwie* within their district jurisdiction; but, under the 2nd 
TioM. section, that part of the county of Cardigan where 

— the fact occurred is broup^ht within my jurisdiction 

Atco’&cedu^. here, * in like manner as if it were part of (this) the 


.l/of'rii V. 
fiardnor (1 


adjoining county,’ to which it is aaded or annexed. 
I gire no decision as to the meaning of the 2nd 
c. c. chTon. section * in like manner as if it were part of the 
a^oining county.’ It may be, as ari^ued for the 
plaintiff, that the part of Cardiganshire is added 
^ to this county for the purpose merely of bringing 
actions here. If that construction is reidly to be put 
on the section, and that part of the county of ^Carai« 
gan is not made by the Order in Council for the pur¬ 
poses of this action a part of the county of Carmar¬ 
then, no action can be brought in this or any other 
similarly circumstanced County Court for such an act 
as is the subject of the present suit. 'Fhat would be 
sTOssly unjust, but it would be the defect of the 
Legislature. But it does not appear to me to be any 
violent construction to put on the 2nd section and 
the Order in Council to hold that, for the purposes of 
venue, it may be considered to be within tne limits of 
this county. Ihen, if so, there is no occasion to put 
a violent construction on the 138 th section, so as to 

i irevent its operation being as extensive as its words. 

’ therefore conceive the meaning of that section to 
apply to actions in this Court as well as those in the 
Superior Coiuts, and so decide th^ a, month’s 
notice of action to the defendant is requisite, and that 
not having been given here the jdaintiff must be 
nonsuited.” 



CAP. 11. 


AS TO THE SUBJECT-MATTER, 

The subject-matters to which the juri^iction of the ' 

County Courts is to extend are dchneil several joemi>k- 
sections of the County Courts Aots, and p.^rhaps the 
most convenient form of treatin^j them will be«^first, < 7 ^. 2 . 
to present them in a group, and then to comment A* to the »ul^^ 
upon each one separately. - jeetj^ter 

The juris- 

224, Sections relating to the Subject-matters occr diction. 
which the Court has jarisdiefion.—These are sections 
3, 22, 5S, 63, 64, 65, Oii, 118. 119, and 122 of 9 & 10 
Viet. c. 95; and sections 1, 17, and IS of 13 & 14 
Viet. c. Ol. 


Sect. 3. And be it enacted, that every Couit to be holden S«(ion S. 

under this Act shall have all tlie jurisdiction and powers of the Courts held 

County Court for the Recovery of Debts and Demands, as altered 

by this Act, throughout the whole district fur which it is the same 

holden, and there shall boa Judge for each district to be ci'eatod 

under this Act, and the County Court mav be holden simul- Courts, and 

^ ’ to bo Courts 

tancoosly In all or any of such districts; and every Court of Record. 

holden under this Act shall be a Court of Record. 


Sect. 22 And be it enacted, that the Judges and other officers Section 22. 

to be appointed under this Act shall he authorized and required judse^&c. 

to perform all such duties in or relating :iuy causes or matters apiwjnted 
' o under this 

depending in the High Court of Chauccrj, or before any Judge Actautbo. 

thei-eof, or before the Lord CbanceUor in the exercise of 

authority belonging to him, necessary or proper to be done in duties 

their respective districts, as the Lord Cliancellor sliall from time matters cie- 

to time by any general order direct, and for this •‘“‘1 Se Couit *»f 

subject to the general rules and orders of the said Court, shall Chancer; 

have and exercise all such authorities us may be duly exorcised 

by the Commisrioners or other officers of tlie said Court by 

whom sudi duties are now u.)ual]y performed, and shall be 
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Book iV. entitled to receite the same fees and snma of money as are now 
3 VEI 8 D 1 C- payable in respect thereof, to be accounted for and applied by 
them as the other fees authorised by tliis Act to be received are 
Cap. 1 directed to be acconnted fbr and applied: provided always, that 
fntnre amount of such fees shall continue subject to the 
same authority for revising the same to whioli it is now subject. 

Sfctioif 58. Sect 58. And be it enacted^ that all pleas of personal actions, 
Jurisdiction where ^the debt or damage claimed is not more than twenty 
of the Court. pQUjjjg^ whether on balance of account or otherwise, may be 
holden ip the County Court, without writ; and all such actions 
brought in the said Conrt shall be heard and determined in a 
snmmaiy way in a Conrt consUtnted under this Act, and ac¬ 
cording to the provisions of this Act: provided always, that the 
Court shall not have cognizance of any action of.^ectment, or 
in which the title to any corporeal or incorporeal hereditaments 
or to any toll, fiur, market, or fi'anchise, shall be in question, 
or in which the validity of any devise, bequest, or limitation 
under any will or settlement may be disputed, or for any 
malicious prosecution, or for any libel or slander, or for 
criminal conversation, or fer seduction, or breach of p^olnil^e 
of marriage. 

1 Z& 14 Viet ^Vhereas by an Act passed in the tenth year of the 

c. 01 , 9, 1 . reign of Her present Majesty, intituled " An Act fur the more 
easy Kecoveiy of Small Debts and Demands in England,'* juris¬ 
diction is ^ven to tbe Courts holden und^ the said Act for 
the recovery of certain debts, damages, and demands therein 
menti(Mied not exceeding twenty pounds: and whemas it is 
expedient to extrad the provisions of tbe said Act, and also of 
a certain other Act passed in the thirteenth year of the reign 
of Her said Majesty, intituled “ An Act to amend the Act for 
the more easy Bccovery of Small Debts and Demanda in 
England, and to abolish certain Inferior Courts of Record,” to 
debts, damages, and' demands not exceeding the sum of fifty 
pounds, and to alter and amend the said first-mentioned Act in 
manner hereinafter mentioned: be it therefore enacted by the 
Queen’s most excellent Majesty, by and with the advice and 
coDsent of the Lords spiritual aod temporal, and Commons, in 
this present Parliament assembled, and by tbe authority of the 
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Muoe, that the jarisdictioQ of the several Oonrts holden or to Boos XV. 

be holden under the siud Act of the tenth year of Her Majesty juaianic. 

shall extend to the recovery of any debt^ dunager or demand 

not exceeding tlie earn of fifty potinds, and to all actions in Cap. 2. 

respect thereof (save and except the several actions specified 

in the proviso in section fifty^eight of the same Act); and that 

the several powers and provisions of the smd several Acts of the 

tenth and thirteenth years of Her M^esty^ and all roles, orders, 

and regolations which have been or may be made in punuance 

of the said Acts or either of them, shall extend to all debts, 

damages, and demands which may be sued for in tiie said 

Courts or any of them not exceeding the sum of fifty pounds, 

and to all proceedings and jadgments for ^e recovery of the 

same, or otherwise in relation thereto respectively, as fully«and 

efiectnally, to all intents and purposes, as the same respectively 

are now or may be applicable to debts, damages, and demands 

within the present jurisdiction of the said Courts. 

Sect. 17. And be it enacted, that if both parlies shall agree, s^ion v. 
by a memorandum signed by them or by their attorneys, that 
the County Court shall have power to try any of the actions cases, on 
hereinbefore respectively mentioned, in which the sum sought 
to bo recovered shall exceed the sum of five pounds by the said court shall 
recited Act or fifty pounds by this Act limited in tbe case of to try^nse!!, 
such actions respectively, or any action in which the title to 
land, whether of freehold, copyhold, leasehold, or other tenure, beyond Its 
or to any tithe, toll, market, fair, or other franchise, shall be in l*^”®*!*^!®*^* 
question, then and in sneh case tbe said Court shall have juris* 
diction and power to try such action: provided always, that 
the said parties or their attorneys shall state in their said 
rasmorandnm of agreement, that they know such cause of 
action to be above the said sums respectively, or that they 
know such title to come in question in such action, and pro¬ 
vided that* such memorandum shall be filed with tbe Clerk of 
the said Covt at the time of filing tbe demand of the pluntiff: 
provided also, that all local actions to be tried before any County 
Court with the consent of the parties shall be brought and 
tried in that juru^ction only in which the lands, tenements, 
or hereditaments, or some part thereof are situate, are in respect 
whereof such acrions shall bo brought. 
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Book IV. Sect. 18. And be it enacted, that if any party shall sue 
jL'Kisntc- Another in any County Court for any debt or other canse of 
action for which he hath already sued him and obtmned judg* 
Cap. 2. ment in any other coart, the proof of such former salt having 
brought and judgment obtmned may be given, and the 
party so suing shall not be entitled to recover in such second 
suit, and shall be adjudged to pay three times the costs of such 
second suit to the opp<»ite party. 


Section 18. 


No soeond 
suit in 
second court 
for the same 
cause. 

9 * 10 Vlct. 
c. 95. 

•Section 68. 

Demands 
not to be 
divided for 


Sect. 63. And be it enacted, that it shall not be lawful for 
any plaintiff to divide any canse of action for the purpose of 
bringing two or more suits in any of the said Courts, hut any 
plaintiff having cause of action for more than twenty pounds, 
for which a plaint might be entered under this Act if not for 
more tlian twenty pounds, may abandon the excess, and there- 
of^bring^ upon the plaintiff shall, mi proving his case, recover to an 
two or mOTe amount not exceeding twenty pounds; and the judgment of the 
Kuits. Court upon such plaint shall be in full discharge of all demands 

in respect of such cause of action, and entry of the judgment 
shall be made accordingly. 


„ . , Sect. 64. And be it enacted, that it shall be lawful for any 

Sectum 64. ... . 

- person under the age of twenty-one years to prosecute any suit 

iS^for Court holden under this Act for any sum of money not 

wages. greater than twenty pounds which may be doe to him for wages 

or piece-work, or for work as a servant, in the same manner as 

if be were of full age. 


Section 65. 

Cases of 
partnership 
and intes¬ 
tacy. 


Sect. 65. And be it enacted, that the jurisdiction of the 
County Courts under this Act shall extend to the recovery of 
any demand, not exceeding the sum of twenty pounds, 
which is the whole or part of the unliquidated balance of a 
a distnbntive account, or the amount or part of the amount of 
partnership share under an intestacy, or of any legacy under 
a wUL 


Section 98. 

Parties har¬ 
ing obtained 
an nnsatis- 
iled judg- 


Sect. 98. And be it enacted, that it shall be lawful for any 
party who has obtained any unsatisfied judgment or order in 
any Court held by virtue of this Act, or under any Act repealed 
by this Act, for the payment of any debt or damages or costa 
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to obtain a summoDS from any County Coart within the limits 
of which any other party shall then dwell or carry on his 
business, such summons to be in such form as shall be directed 
by the rules made for regulating the practice of the County 
Courts as herein provided, and toJ)e served personally upon the 
person to whom it is directed, requiring him to appear at such 
time as shall be dirocted by the said rules to answer such 
things as are named in such summons; and if he shall appear 
in pursuance of such summons he may be examined upon oath 
touching his estate and effects, and the manner and circum* 
stances under which he contracted tho debt or incurred the 
damages or liability which is the subject of the action in which 
judgment has been obtained against him; and as to the means 
and expectation he then had, and os to the property and means 
he still hath, of discharging the said debt or damages or 
liability, and as to the disposal he may have made of any 
property; and tlie person obtaining such summons as afore- 
said, and all other witnesses whom the Judge shall think 
requisite, may be examined upon oath touching the inquiries 
authorized to be made as aforesaid; and the costs of such 
summons and of all proceedings thereon shall be deemed ecsts 
in the cause. 

Sect. 118. And be it enacted, that if any claim shall be Section 118. 
made to or in respect of any goods or chattels taken in execu- Claims as to 
tion under the process of any Court holden under this Act, or 
in respect of the pi'oceeds or value thereof, by any landlord for to be udjadi- 
rent, or by any person not being the party against whom such Conrt.^*^ 
process has issued, it shall be lawful for the Clerk of the Court, 
upon application of tho officer charged with the execution of 
such process, as well before as after any action brought against 
such officer, to issue a summons calling before the said Court as 
well the party issuing such process as the party ntaking such 
cluin, and thereupon any action which shall have been brought 
in any of Her Majesty’s Superior Courts of Record, or in any 
local or inferior Court in respect of such claim, shall be stayed, 
and the Court in which such action shall have been brought, or 
any Judge thereof, on proof of the issue of such summons, and 
that the goods and chattels were so taken in execution, may 
order tlie |»irty bringing such action to pay the costs of all pro- 
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Boos IV. ceedings had upon such action after the issue of such sammons 

the out of the County Court; and the Judge of the County Court 

xjoN. shall adjudicate upon such claim, and make such order between 

2 . parties in respect thereof, and of the co<>ts of the proceed- 

Aa toUtfiSub- ings, as to him shall seem fit, and such order shall bo enforced 
jeet-maiter. . i i ^ • i 

- in hko manner os any order made m any suit brought in such 


Court. 


Seetwa 119. Sect. 119. And be it declared and enacted, that all actions of 
Actions of replevin in cases of distress for rent in arrear or damage foisaiit 
replevin may wliich shall be brought in the County Court shall be brought 
ndth<m?irit without writ iu a Court held under this Act. 


By sect. 122, power is given to the Judge to 
give possession of tenements in certain cases, as 
follows: 


Seaton 122. Sect. 122. And be it enacted, that when and so soon as the 
Poflsesaion of interest of the tenant of any house, land, or other 

small tciie- corporeal hereditament, where the value of the premises or the 
ments may ^ ^ . 

Pe refOTcred rent payable in respect of such tenancy did not exceed tho sum 

pounds by the year, and upon which no fine shall have 
Court. been paid, shall have ended, or shall have been duly determined 
by a legal notice to quit, and such tenant, or, if such tenant do 
not actn:illy occupy the premises, or occupy only a part thereof, 
any person by whom the same or any part thereof shall be then 
actually occupied, shall neglect or refuse to quit and .deliver up 
possession of the premises, or of such i«rL thereof respectively, 
it shall be lawful for tl c landlord or liis agent to enter a plaint 
in tho County Court to be boldcn under tliis Act, and tiiere- 


upon a summons shall issue to the pci-son so neglecting or 

Iftenant,&c. refusing; and if the tenant or ocenpier shall not thereupon 

appear t™® **“*1 place appointed, and show cause to th(; 

refuse to give contrary, and shall still neglect or refuse to deliver up posses- 

Jud^e niay. premises, or of such p.art thereof of which he is tlxen 

on proof of jn possession, to the said landlord or his agent, it shall be 
eeniee of . ^ _ , , ,, , “& > 

summons, lawful for such landlord or agent to give to the Court proof of 

ranUoe^" holding, and of the end or otlior deteiininaiiou of the 

force the tenancy, with the time or manner thereof, and, whore the title 

of the landlord has accrued since llie letting of the promises, 
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the right by which he claims the possession; and upon proof of 
service of the summons, and of the neglect or refusal of the 
tenant or occupier, as the ease may be, it shall be lawful for the 
Jndgo to issue a warrant under the seal of the Court to any 
Bailiff of the Court, requiring and authorizing him, within a 
period to bo therein named, not less than seven or u)ore than 
ten clear days from the date of such warrant, to give possession 
of the premises to such landloi'd or agent; and such warrant 
shall be a sufficient warra^ to the said Bailiff to enter upon the 
premises, with such assistants as he shall deem necessary, and 
to give possession accordingly; provided always, tliat entry 
uj)Oii any such warrant shall not be made on a Sunday, Good 
Friday, or C}irit,tma5-day, or at any time except between the 
hours of nine in the morning and four in the afternoon: pro¬ 
vided also, that nothing herein contained shall be deemed to 
protect any person by whom any such warrant shall be sued 
out of tlie County C«)urt from any action which may be brought 
ugainsl; him by any such tenant or occupier for or in respect of 
such entry and taking jwsscssion where such pereou had not, at 
the time of suing out the same as aforesaid, law'ful right to the 
possession of llic same p»*emiscs. 

225. Courts to have the same Jurisdiction as the old 
County Courts. —It is to be observed that, by sect. 3, 
every (Jourt to he holdea uuder this Act shall have 
all the jiu'isdictioD and powers of the County Court 
for the Recovery of Debts and Demands, as altered 
by this Act, tliroughout the whole district for which 
it is holden,” Tf, therefore, any question arise as to 
the extent of jurisdiction, reference should always be 
inafle to the old jurisdiction of the County Courts, 
which is transferred to the new Courts and now be¬ 
longs to them, and, if not altered by the Act, will 
exist, and may be exercised as formerly. 

220 Officers to act as ComudssionerSy ^c. in Chan¬ 
cery, —It is provided, by section 22, that the Judges 
and ofUcers appointed under this Act ** shall be 
authorized and required to perform all such duties in 
or relating to anjr causes or matters depending in the 
High Court of Chancery, or before any Judge thereof, 
or before the i^ord Chancellor, in the exercise of any 
authority belonging to him, necessary or proper to he 
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done in their respecfcive districts, as the Lord Chan¬ 
cellor shall from time to time by any general order 
direct.” We are not aware that any such order has 
been made, and we are unable to define the precise 
purpose of this section, unless it be to enable the 
officers of the County Courts to perform the duties of 
Commissioners for t^ing evidence in suits, answers, 
&c. 


227. Actions in ike County^ Courts,-“T\ie9e are 
stated in section 58 (extended by 13 & 14 Viet. c. 61, 
8. 1.), which a780 contains the exceptions. It will, 
perhaps, be more convenient to treat them separately, 
and consider, 

1st. What actions may be brought in the County 
Courts. 

2nd. What actions may not bo brought in the County 
Courts. 

228. Ist. Actions that may he brought in the County 
Courts. —By 9 & 10 Viet. c. 95, ss. 58 & 63, and 13 
& 14 Viet. c. 61, 8. 1, taken together, it is enacted, 
*'That all pleas of personal actions, where the debt or 
damage clmmed is not more than fifty pounds, whe¬ 
ther on balance of account or otherwise, may be 
holden in the County Court without writ. Provided 
that it shall not be lawful for any plaintiff to divide 
any cause of action for the purpose of bringing two or 
more suits in any of the said Courts; but any plaintiff 
having cause of action for more than fifty pounds, for 
which a plaint might be entered under this Act if 
not for more than fifty pounds, may abandon the 
excess, and thereupon the plaintiff shall, on proving 
his case, recover to an amount not exceeding fifty 
pounds.” 

All personal actions may be maintained in the 
County Court, except such, 

1. In which title to any corporeal or incorporeal 
hereditamepts, or to any toll, fair, market, or franchise 
is in Question. 

2. In which the validity of any devise, bequest, or 
limitation under any will or settlement may be dis¬ 
puted. 
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3. For malicious prosecution. 

4. For libel. 

5. For slander. 
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6. For criminal conversation. ^^ 

7. For seduction. as^Lsia- 

8. For breach of promise of marriage. ject-matter. 

With these exceptions, every personal actum may 

be brought in the County Court. The decisions 
upon the limits to these exceptions will be given when 
they come to be treated of. 

And if any question should at any time be raised Reference to 
upon this point, it will be necessary to refer to the jurisdiction 
jurisdiction of the old County Courts in order to 
solve it. For it is to be observed that section 3 Coorts. 


enacts that ^ every Couft to be holden under this 
Act shall have all the iiudsdiction and powers of the 
County Court for the Recovery of Debts and 
Demands as altered by this Act,” and the ^eamhle 
reminds us that the County Court is a .Court of 
ancient jurisdicrion, having cognizance of all pleas of 
personal actions to any amount, by virtue of a writ of 
justicies issued in that behalf.” Hence, subject only 
to the above exceptions, the new County Courts 
have jurisdiction over every subject-matter over which 
the old County Courts had jurisdiction by virtue of a 
writ of Justiciest and the exceptions of this statute, 
being in derogation of an authority, will be construed 
strictly. In determining, therefore, if an action will 
lie, it will be necessary, when satisfied that it is a 
good cause of action in law, to consider, first, whether 
it comes within either of the exceptions in the County 
Courts Act; secondly, whether it falls within the 
term all pleas of personal actionsand if there be 


a doubt as to this, thirdly, whether it could have been 
heard by the old County Court by virtue of a writ of 
justicies, for, if so, it is within the jurisdiction of the 
new County Court. 

**'B.eal onions, or (as they are called in the ilftrror), Beal actions, 
feudal Actions, which concern real property only, are 
those whereby the pl^tiff, when c^ed the deman¬ 
dant, claims the specific recovery of any lands, tene> 
ments, and hereditaments:” (Stc^. Com.vol. 3, p. 45.) 

But this form of action is abolished by a recent statute. 

“ Pei‘S(mal actions are those whereby a man either y^sonai 
claims the specific recovery of a debt or personal actions, 
chattel, or satisfaction in damages for some injury 
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done to his person or property; being the same wliich 
the civil law calls ‘ actiones in personam, guts advei'sus 
eum intcnduntur qui ew contractu vel delicto obligatus 
est aliquid dare vel concedere,*-** (Ins. 4, 6, 15.) 

**Mix€d actions are suits partaking of the nature 
of the other twOj wherein some real property is de¬ 
manded, and also personal damages for a wrong sus¬ 
tained (Step. Com. vol. 3, p. 459.) 

“ Personal actions are founded on contracts or on' 
torts, a term used to signify such wrongs as are in 
their nature distinguishable from breaches of contract; 
and these torts are often considered as of three kinds, 
viz., nonfeasance, or the omission of some act which a 
man is bound to do; misfeazance, being the improper 
performance of some act which he may lawfully do 
or malfeasance, being the commission of some act 
which is unlawful{J6. vol. 3, p. 460.) ' 

“The forms of jiersonal actions in use are the 
following, debt, covenant, detinue, trespass, trespass on 
the case, and replevins the two first being founded 
generally on contract, the remainder on tort {lb. 
p, 461.) 

Debt lies where the object is the recoveiy of a debt, 
that is, a certain sum of money alleged to be due to 
the plaintiff. 

Covenant lies where redress in damages is sought for 
the breach of a covenant, that is, of an agreement by 
deed. 

Detinue lies where the object is to recover a chattel 
ficrsonal unlawfully detained. 

Trespass hes where the plaintiff claims damages for 
a trespass, or (as it is more fully expressed,) a trespass 
vi et armis, that is, an injury accompanied with actual 
force, as in the case of a battery or imprisonment; 
or, at least, implied force, as in the case of an unlaw¬ 
ful but peaceable entry upon the plaintiff’s land. 

Trespass on the case (which derives its name 
from the comparative particularity \rith which the 
circumstances of the plaintiff’s case are detailed 
in its written allegations,) is veiy comprehensive in 
its scope, and may be said to be in every case where 
damages are claimed for an injury to person or pro¬ 
perty not falling 4vithin the compass of the other 
forms. And, as regards its relation to tresj^ass, we 
may notice this settled distinction, that where an act 
is none which is in itself an immediate injury to ano- 
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ther person or property, then the remedy is usually book iv. 
by an action of trespass pi et armis; but where there 
is no act done, but only a culpable omission, or where Tiojf. 
the act is not iitmediateVy iiyurious, but onty by con- 
sequence or collaterally, then no action of trespass Ast^h^sub 
vi et armis will lie, but an action on the case for the Ject-matter. 
damages consequent on such omission or act. To 
which we may add, that where the subject-matter 
affected is not corporeal and tangible, so that the idea 
of force becomes inapplicable, then, though the injury 
be by way of act done, and its operation be direct and 
immediate, yet the remedy is case and not trespass 
(Step. Com. vol. 3, p. 461.) 

Damages .—Personal actions can only be brought Damages, 
to recover specific chattels, or damages for an iiyury 
sustained. But an action for damages will in gener^ 
lie wherever a right has been invaded, or, in other 
words, an injury committed, although no damage 
should have been actually sustained: it being mate¬ 
rial to the establishment and preservation of the right 
itself, that its invasion should not pass with impumty. 

But it is requisite that “the plaintiff should have 
sustained some loss or inconvenience, whether actual 
or nominal, of a kind proper and peculiar to himself, 

—for where the damage is of a merely public charac¬ 
ter, affecting the subj^s of the realm at large as well 
as the plaintiff, no civil action lies, although the law 
considers the injury in that case as amoimting to a 
crime, and, consequently, as a fit subject for an mdict- 
ment. Thus, no action can be maintained for an 


encroachment on the highway. Wherever extraordi¬ 
nary damage, indeed, is sustained by an individual, he 
has, in general, a right of action as for redress by a 
civil action, though the case may, in its circumstances, 
also amount to a crime {Ib. p. 465.) 

Moreover, though an auction will Ue for an iqjury 
unattended with actual loss or damage, yet none can 
lie muntained, even for loss or damage actually in¬ 
flicted, unless it result from irgury—it being a maxim, 
that a mere damnum absque injurid is not actionable.*’ 
{Ib. p. 465.) 

And a phuntiff is not entitled to recover in respect 
of any damage that is too remote, or, in other words, 
flows not naturally and directly from the alleged injury; 
(Comyn’s Dig. “ Action on Case.”) 

And as to suits of every class, it is a general rule 
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that the right of action is not assignable, so os to 
enable the assignee to sue in his own name. The 
exceptions are in the cases of a bankrupt or insolvent, 
and executors and administrators. 

229 . Deiittae .—But although detinue is a personal 
action, and as such comes within the definition of the 
jurisdiction of the Couni^Courts given by the statute, 
in consequence of an omission to provide for the pecu¬ 
liar forms and proceedings necessary to sustain and 
enforce the judgment, it would appear that practi¬ 
cally this form of action could not be supported. As 
the question is one of great importance, we extract 
from the County Courts Chronicle an excellent review 
of it, contributed by Mr. Paterson. 


Gun detinue wrongful detention of personal chattels, a party 

in the Superior Courts, the option of bringing an 
Courts ? action of detinue or of trover,—the former being tlie remedy 
where tlic recovery of the chattel in specie is sought, the latter 
where it is desired only to obtain damages. In the pi’ocecM.lings 
under the County Courts Act, the old dialiuctioji between the 
forms of action is not preserved, actions being only divided into 
those of contract and those of tort; but, if for a wmigful deten¬ 
tion, a suitor in these Courts can only obtain damages, tlie 
remedy given by the action of detinue will bo out of the Juris¬ 
diction of the Courts, although no such distinction between trover 
and detinue iu the proceedings under this Act was ever contem¬ 
plated by the Lcgislaturo. A party may sometinios prefer 
obtaining, if p(»sible, the return of the chattel (particularly, for 
instance, if it be a title-deed) to merely damages for its loss or 
conversion. It is very questionable, however, if the Courts 
under this Act have the power of pronouncing and enforcing a 
judgioont to that effect. 

The plaintiff, in an action of detinue, does seek damages for 
the detention of the chattel by the defendant, and, therefore, 
the 58th section of the Act, which gives the Court jurisdiction 
over all personal actions (except in certain cases not affecting 
the present question) whero the debt or damage claimed is not 
more than 20/., would enable a plaintiff to sue in such Courts, 
as welt where the action is substantially detinue as where it* is 
trover. The 74th section empowers the Judge, on the hearing 
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of the plaint, to " proceed in a summary way to try tlie cause 
and giro judgment.** Here no particular form of judgment is 
pointed out; and, therefore, if there were nothing else in the 
Act to limit or control this, it seems reasonable that the judg« 
inent might, in form, be such as should be required to give 
effect to the deteimination of actions over which the Conzt has 
jurisdiction by the 58th section. 'Bnt, npem looking at the 94th 
section, which enables execution against the goods to issue, and 
the 98th section, which directs the summoning of a party, pre* 
Xiaratory to his being, in certain cases, committed to prison, it 
would appear that the only order or judgment contemplated is 
one for the payment of money. The words of the 94th section 
ai-e “ That whenever tlie Judge shall have made an order for 
the payment of money, the amount sliall be recoverable, in case 
uf default or failure of payment thereof, forthwith, or at the 
lime or times, and in the manner thereby directed, by execution, 
against the goods and chattels of the por^ against whom such 
order shall be made;” and the words of the 98th section arc 

Tliat it shall be lawful for any party who has obt^ed any 
unsatisfied judgment or order, in any Court held by virtue of 
this Act, or under any Act repealed by this Act, for the payment 
of any debt or damages, or costs, to obtain a summons,” &c. 

Now, the judgment tor the plaintiff in the action of detinm 
is not for the payment of money, but must be conditional, for 
the recovery of the chattel, and if the plaintiff cannot have the 
same, tlicn the sum assessed for the value: if it is not so con¬ 
ditional, it is erroneous: (JPettrs v. Ilaytoard^ Cro. Jac. 681.) 
The judgment also gives the plmntiff his damages for the 
detention, together with the costs of suit. This might, no 
doubt, be enforced by an execution of faaitLS^ issued under 
the 94th section; but it. is a very different question, W'hether 
these Courts have the power of making the conditional judg¬ 
ment above mentioned, and afterwards of enforcing it by Sit- 
tmigas, wiiich is tlio means adopted by the Superior Courts, 
whereby tho lands and chattels of the defendant ai-e distrained, 
so that he render to the plaintiff the chattel which he has 
detained, or the sum assessed for its value. 

Docs tlie 78th section removo this difficulty ? By that 
section it is enacted, that a certain number of Judges of the 
Superior Courts , 

Shall have powm: to moke and issue oU the general rules 
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Cap. 2. hook^ entries, and accounts to bo kept by the Clerks of the 

(o<Ae5u&. said Courts, and from time to time to alter any such rule or 
form; and the rules so made, and the forms so iiamed, ^all 
^ be oWn ecl and used in fdl the Courts holden under this Act; 

and in any case not expressly pi ovided for herein, or by the 
Inthe^unty *aid rules, tho general principles of practice in the Superior 
Courts? Courts of Common Law may be adopted and applied, at iiie 

discretion of the Judges, to actions and proceedings m their 
several Courts/' 

Tho Judges liave framed forms in pursuance of this power, 
but there is no tbrm framed by them applicable in this respect 
to detinue. The latter part of the 78th section seems only, to 
give a certain discretionary power to the Judges of the County 
Courts in the practical mode of proceeding with actions in 
those Courts, but not to give them the power of either making 
or enforcing a judgment they had not independent of that 
section; and, therefore, although by that section they might, 
perhaps, frame tlie form or regulate tho practice of issning a 
disti'ingfis, if enabled by the Act to issue such a vnrit, that 
section vests in them no power to originate such writ. 

In the recovery (rf tenements there is an express provision of 
the Act autiioiizing the Judge to issue a warrant for tiie giving 
of possession of the premises to the landlord, and the Judges of 
the Superior Courts have iVamed also a form of judgment. So, 
too, with respect to actions of replevin, the judgment Is, by tlie 
26th rule, ordered to be according to tlie form in the sche<hilc 
to the rules. Aiid the Judges have, by tlicir rules, also 
declared what shall be the Jadgments against executors or 
administrators. But here it is not said by the Act that the 
judgment is to be as it is in the Superior Courts; and tiie 94th 
lection, which gives cxcculion, gives it on a judgment only for 
nonpayment of a sum of money, and directs the execution to 
be by a writ of fieri facias, to levy by distrass and sale the 
money so ordered. This would strongly appear to exclude the 
power of issuing a disiringas to distrain the lands and chattels, 
so that the defendant render the goods detained or tiic sum 
assessed for their value. If this be so, tho Courts under tiie 
Act can award only damages as for the conversion of the 
chattels wrongfully detained, and the recovery of the specific 
chattels cannot be obtained by proceedings in sneb Courts. 
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230. Actions may not he divided. —Bection 63 it is 
enacted that a cause of action shall not he divided 
for the purpose of bringing; two or more suits in 
any of the said Courts” This is the section: 

Sect. 63. And be it enacted, that it sbajl not be lawfol for 
any plaintiff to divide any catuo of action for the purpose of 
bringing two (n* in(n*e suits in any of the said Courts, but any 
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plaintiff having canso of action for more than twenty pounds, 

for which a plaint might be entered under this Act if not for for tlie pur- 

more than twenty pounds, may abandon the cxces#, and there- bringing two 


upon the plaintiff shall, on proving his case, recover to an 
amount not exceeding twenty pounds; and tlic judgment of the 


Court upon such plaint shall be in full discharge of all demands 
in respect of such cause of action, and entry of the judgment 
shall be made accordingly. 


The meaning of the term canse of action” in this « 
section, was the occasion of much discussion in the 
County Courts, and of considerable difference of 
opinion among the profession. The decisions upon it 
in the County Courts were very various, and many 
will be found reported in the early numbers of the 
County Courts Chronicle\a) But the subject has 
since been skilfully argued and received an elaborate 
judgment in the Court of Exchequer, in the case of 
Grimbley v. Aykroyd {V Cox & Macrae, 79)j and the OrUnbie!/ r. 
meaning of the pbrase “cause of action” Cux 

accurately defined in its application for the purposes 
of this Act to an ordinary tradesman’s bill. But the 
practitioner must be careful not to apply that decision 
too largely, for the definition is strictly applicable to 
the one case only of a tradesman’s accounts, although 
it certainly carries the principle to the fullest extent 
so far as regards that cause of action, for the facts of 
this case serve to mark most pliunly the distinction 
drawn by the Court between “ a cause of action” in 
the strict legal interpretation of the term, and “ a 
cause of action” within the meaning of this Act. 


(a) Should reference l)c hcroafter re<|uiredfor any purpose it will 
be convenient, periiaps, to name tUoin: Anonymotu (1 C.C. Chron.37); 

Noih V. - (I C. C. Chron. 87); Anonytnous (I C. C. Chron. G5 ; 

Webster v. JTooper (I C. C. Chron. 104) ; Aifukw v. RimTner (I C. C. 
Chron. 104); Hileif v. (Mbbs (1 C. 0 Chron. 128); (lass v. Mason 
(1 C. C. Chron. 153); Ileadr. Tu<ior {\ C.C. Chron. 174); Fessant 
V. London (i C. C. Chron. 211). 
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Aykroyd (1 
(.'O': ki Mac¬ 
rae, 79). 


The foctB of this case are stated in the judgment, 
which we extract entire. 

Pollock, C. B., now delivered judgment. —A rule nisi was 
obtained in this case for a prohibition to the Judge of the 
County Court for Shipston district, in Worccstershii'c, against 
proccediug further in 228 plaints at the suit of the plaintiff, for 
which summonses had been served upon the defendant, the 
total amount of the sums claimed in all of which, taken togcUier, 
was 303/. 19s. The amount in several summonses vaiied from 
5s, to 51 .; but all, it was alleged, related to the one cause of 
action. It was stated that the debt arose under these circum¬ 
stances :~The defendant was a contractor for making a pail of 
the Oxford, Worcester, and Wolverhampton Bailway, and he 
told the plaintiff, a grocer, to supply his labourers with pro¬ 
visions and other articles according to written ordt^rs, wliich 
would be given from time to time to the men by his suh-con- 
tractow. It appeared from the affidavits now put in on behalf 
of the plaintiff’ that these orders, of which upwards of 3,000 
had been issued, were in this fonn:— 

“Middleton Hill, July 14,1847. 

“ Mr. Grimbley, let the bearer have goods to the amount of 
(five) shillings. 

“Chadwick and Edwards.*’ 


That, upon thefr being presented to tlic plaintiff', ho supplied 
the bearer with the amount in such goods as he vcQufrcd', and 
that the sub-contiactors, on settling every Saturday w'ith the 
men, deducted the amount of these orders in their accounts as 
so much money paid. Goods to a large amount having been 
supplied under this arrangement, and upw^ards of 300/. finally 
remaining unpaid, the plaintiff commenced, on the 17th of 
September, 1847, 228 plaints (each plaint being for the amount 
of the goods supplied to each workman), in the County Court 
against the defendant, and recovered jwlgment, and received 
the amount in one of them for 10/. before he could be stayed 
by the present rule, it was stated Uiat when the rule was 
moved for the costs in that suit amounted to upwaids of 10/.; 
and that if all were to be contested that would bo the average 
amount of costs in each. Cause was shown against tlic rule in 
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the last, term by Mr. Whitshwit and Mr. Pigoti^ and judg¬ 
ment was then reserved. But for the puipose of the pro* 
sent decision this was wholly immaterial, tiic question being 
whether, on the assumption that he was indebted, the County 
Court had jurisdiction. This depends on the tilio construction 
of the Small Debts Act, 9 & 10 Yict. c. 95, particularly on 
the 63rd section, and not upon any old rule of the Common 
Law, as to the jurisdiction of the County Court. It will be 
proper, however, to consider what the role was, in order to 
give a true construction to the County Courts Act. At Com¬ 
mon Law the County Court held pleas of debt or damages to 
the value of 40«. or above: (4 Inst. 266.) “Flacita de catalUs 
debitis qua; summam 4.0s. attingunt vcl cum excedunt sine brevi 
'regie placitmi non debent” (2 Inst. 312); and if an entii’e 
contract or debt of 40s. or upwards was severed into sums 
below 40#. a prohibition was granted: (Roirs Abr. “Prohibi¬ 
tion,” 317). And, without saying that the debt arose on one 
entire contract, it was laid down by Fiteherbcrt (Xatuin 
Brevium, 66), that if a man do owe another man five marks, 
and he sue several {ilaints for the same in the County Court, or 
any other Court (meaning, no doubt, the Hundi*ed Court or 
Court Baron), against the debtor, he shall hare a prohibition 
thereof and rchcarse the matter, and that it would defraud the 
King’s Court of its jurisdiction.” This doctrine was applied 
to contracts made at different times between the same persons 
for scvcinl sum.s cacli less than 40#. but altogether amounting 
to more, as in an Anonymous ease (1 Vent. 6i>), in Girling v. 
AdamSy reiiortcdby the name of Girling v. Aldas (iTent. 73), 
which was for the price of various parcels of malt, sold at 
different times, “because, though they he sevcinl contracts, 
yet forasmuch as the plaintiff might hare joined them fUl in 
one action, he ought so to have done, and sued in the Court 
above, dnd not put the defendant to an unnecessary vex¬ 
ation; no more than he can split on entire debt into divers 
sums to give the Inferior Court jurisdiction in fixtudem legis." 
The reason given is a very satisfactory one, for it would be 
extremely vexatious if a plaintiff, from whom goods bad been 
purchased in small quantities, at small prices, at different 
times, by distinct contracts, either payable immediately, or on 
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itooRiv. credit, whidi had expired, instead of including all in one 
ji*BisDic- ftotion, which he could do after tho debt became all duo, should 
diTido the debt into severd debts, and sue for each in a aepa- 
Cap. 2. rate action in the County Ooui'ts, which could give no adequate 
}ect^mtUir. relief by consolidating them, in the exercise of their equitable 
V j™^sdiction, if they hod any, os a Superior Court would, for 
Aykr^ii (1 they could not unite them so as in the aggregate to exceed or 

be equal to 40s. The extent to which that vexation might be 
caiTied may be illustrated by the present case, in which tickets 
were given, upon which the plaintilT supplied goods, and it 
appeared that there were 3,000 different tickets, and con¬ 
sequently 3,000 different items or separate contracts. It is 
quite true, indeed, that when each contract became due in Cash, 
the creditor might, in the absence of any implied contract to 
the contrary, immediately sue for it, but when several debts 
had become due, he could unite them in one count in debt, on 
simple contract, or in indebiiaitts assumpsit^ as one entire 
debt, and there appears to be no good reason why lie should 
not do so. In the case of Rex v. T/ie Sheriff of Hereford- 
ehire (1 B. & Adol. 672), the judgment of Lord Tcntcrden 
was said to be at variance >vilh the law laid down in the older 
authorities. The cose itself, however, might be distinguished, 
because there the debts were treated as being entirely distinct 
and separate from each other, the ono having no connection 
with the other. But in the case of a running account with a 
tradesman the items are generally connected, the different con¬ 
tracts being usually made with the understanding that, if not 
paid until after others have been made, they are to form paii 
' of the same debt, or that several items arc to be united in one 
bill. Tho present case, however, does not depend upon any 
authority derived from reported cases, but upon the construc¬ 
tion of the recent Act, 9 & 10 Viet. c. 95. By the 58th section, 
the new Court has jurisdiction in ‘^all pleas of personal actions 
where the debt or damage claimed is not mure than 20/. 
whether on a balance of account or otherwise.'* That clause 


had probably been introduced in conseciuonce of the provision 
in some of the Courts of Bequests Acts, that the Act should 
not extend to any debt for the balance of an account originally 
exceeding a given sum (as in Porter v. Philpot^ 14 East, 345). 
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Be that as it may, it cannot be doubted that the law was made 
to give jurisdiction where the debt claimed consisted of various 
items, together oiiginally not exceeding 20f. at the time of the 
suit, or wliich had been reduced to that amount by x>ayment or 
set'Off of other sums. They had next to consider the etfcct of 
the 63rd section, and the whole question is as to the meaning 
(if the term cause of action’* in that section. It is provided 
it shall notbelanful to divide any cause of action, for 
the puiTiose of bringing two or more suits in any of the said 
Courts *, but any plaintiff having ‘ cause of action' for more 
than 20^. for which a plaint might be entered under this Act 
if not'for more than 20/. may abandon the excess, and there¬ 
upon the. plainiiif siiall, on proving his case, recover to an 
amount not exceeding 20/. and tbe judgment of the Court upon 
]>]aint shall be in Ml discliaige of all demands in respect 
of such cause of action, and eiiliy of tlic judgment shall be made 
accordingly.” What, then, is the construction of the words 
“cause of action ?” The term “ debt” or “dainage”hereis not 
used as it is in the passage already cited from 4 Inst. 266, but 
the more extensive tenu adopted is “cause of action.” This 
Jenn, “cause of action,” did not necessarily mean “a cause 
ol' action” on one single entile contract, for there may 
bo one cause of action on seveiul debts contiucted at 
(liffei'cnt times, aild in b} far the gi'cater number-of t^es a 
count in indehitaliis^ asswnxfsit, or debt, is founded on many 
distinct contracts, as was pointed out in the case of Jlesketk 
V. Fawceil (11 M. & W. 360), and one count might be con¬ 
sidered as one cause of action. To pinvide that one cause of 
iicl ion on one entire coiitmet should not be divided would be 
unnecessary and surplusage, and although the argument that a 
cluusi' in an Act of rarliamcni, if understood in one sense 
w ould be inoperative, and in another sense would be operative, 
IS not by'any means conclusive, because it could not but be 
udmitled tlmt clauses are often introduced into an Act of 
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Parlianicut ex abundanti cautela., yet it is of some weight, 
and the probability was that the Legislature, in enacting tiiat 
a “cause of action” should not be divided, meant a “cause of 
action” which, but for that enactment, would be divisible. 
And when it is considered to what abuses the nan*ower con- 
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bU'ucUou of tius term might lead (which is strongly exempli¬ 
fied in the pi'esent caso^ in which 228 actions have been com¬ 
menced, and 3,000 might have been brought), we think we 
may safely conclude that the term cause of action,** ought to 
hr inteiprctf'd ** cause of one action,” and not be limited to an 
actiouon “one sepiu-atecontimt.** But, on tiie other hand, 
if the term is to comprise ell sums that might be included in 
one count, as debt for work and labour, for goods sold, and tor 
occupation, which, though totally unconnected with each other, 
might bo included in one indebitatus county they would be pre¬ 
cluded from being dinded under this particular clause, and il' 
indivisible, and the ci'cditor brought an action for only one 
part, he would virtually abandon all claim to the remaiuder by 
the operation of the latter part of the 63rd section. In such a 
case Mr. Ju.«ticc Coleridge had held that a similar clause iu the 
Brighton Court of Eoquests Act, 3 & 4 Yict. c. 10, s. 24, did 
not apply. In that case the demand had been for thi'ce dis¬ 
tinct things, a hom sold, for goods sold, and for rent; but he 
made a distinction between Ibut case and one where a debtor 
has a bill running on irani day to day: {Neale v. i'Ww, 
1 Dowl. & L. 163; 12 L. J., Q. B. 329.) In such a case, 
though cacli item of goods supplied, or work done, constituted 
a scjiarate contract, so that after the stipulated price became 
due, the tradesman could sue for one item, yet the understand¬ 
ing Ls undoubtedly that the several items shall be united, and 
so form one entire demand; and, doubtlcs.s, if, after several 
items hare been added to the first, the tradesman were to biing 
a separate action for each item, as for a distinct debt, a 
Superior Court would stigmatise such a inocoedlng as vexatious. 
It appears, then, that a great inconvenience would follow, if 
the term “cause of action** woreintcriireic^ to mean “cause 
of action’* on one separate contract; and also if the construe* 
tion were to be that it was intended to cover all conti'acts 
executed, however dissimilar in character, that could be 
included in one indebilaitts count, which, according to the 
modem' practice, may comprise any number ofseparate uncon¬ 
nected contracts, whenever made, each having ended in a debt 
before the cmnmencement of the suit. As some extension 
must be given to the former construction, some rosh’iction must 
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be put on the latter; and we think we ought to bold that the Boos IV. 

63rd clause does apply to the former cases; whether It applies 

to all debts whicli could be comprised in one description, in one tion. 

count, as for goods sold or not, the Court need not, in the Cap. 3. 

present instance, determine; but, at all events, to the 

tradesmens’ bills, in which one item is connected with another —• 

in this sense, that the dealing is not intended to terminate with 

one contract, but to be continuous, so that one item, if not pwd, 

shall bo united with another, and form one entire demand. If 

that demand OKCced 20/. it would of courso cease to be within 

the jurisdiction of the County Court, and, therefore, we are of 

opinion, on the facts disclosed in the affidavits before os, tliat 

all the debts claimud fall within that description—the total 

greatly exceeding 20/, aud that they ought not to have been 

separated into different suits. WlietUcr, if the total had only 

Hinounloa to 20/. and tlie items then A’cre separated and sued 

for by separate plaints—the total being within the jurisdiction 

of the County Courts, which could then have given adequate 

relief—the suits could have been prohibited, was a question 

which ueed not in the present instance bo <UbCU8sod. But 

w'hen the total exceeds that amount, and justice cannot be done 

in the County Court, we are of opinion that the County Court 

has no jurisdiction; and, therefore, that the prohibition applied 

for by this rule ought to go. 

Rule absolute for a prohibition. 

From this case, the following conclusiuos may be KosuU»ot 
drawn; Grimble>p\ 

1st. That the term cause of action,*^ as employed 
in the 63rd section, is not to be read in its stiict legal 
sense as being anything from which a right of action 
accrues, but &at it is to receive a construction ac¬ 
cording to the purposes of this Act. 

'2nd. That, for the ])urposes of this Act, the term 

cause of action,” is equivalent to the term de¬ 
mand.” 

3rd.. That, in the case of a tradesman’s biU, the 
implied contract is that every new item of credit shall 
be added to the former ones then outstanding, so as 
to constitute one demand for the whole, and therefore 
one cause of action within the meaning of the statute. 

But this decision goes no further than the case of 

X 
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booe IV. an ordinal^ tradesman’s accounts. Bejond the ruling 
JUW?WC- “ cause of action/’ in sect. 63, is not to 

WON. be construed in its strict legal import, but according 
ci ~2 purposes of the Act, the case of Grimbley v. 

At i^heSub-Aykroyd f&Fords no solution of the numerous other 
jeu-matter. questions that must continually arise in practice, in 
ResttuTif which it will be extremely difficult to say whether 
orinMey r. there be one or more causes of action, and the more 


Aykroyd. jjj consequence of this very decision, which, depart¬ 

ing from the legal definition of the term “ cause of 
action,” leaves it altogether doubtful what it is to be 
understood to mean. Kor are the doubts and diffi¬ 


culties thus raised merely speculative. They are practi¬ 
cal, and must be fre(|nent,for the reader will remember 
that, if be divides a cause of action u hich ought not 
to be divided, and recovers, be is barred from recover¬ 
ing the remainder of the debt, and if he brings an 
action in the Superior Courts for two or more causes 
of action that may have been separately brought in 
the County Court, he incurs the hazard of losing his 
costs. Therefore, it becomes of essential importance 
that the meaning of the term and its application 
should be dearly defined. A moment's consideration 
will suggest many instances of the manner in which 
the decision in Grimbley v. Aykroyd not only fails to 
do this, but really increases the pcr])lexity, and which 
will suffice to show the difficulties that envelope this 
point, and to put the practitioner upon his guard, so 
that he may not split or unite several matters that 
may be in law distinct causes of action, relying 
upon their forming one demand under the decision of 
the Court of Exchequer in the case of Grimbley v. 
Aykroyd. 

The case of Wickham v. hee (l C. C. Chron. 277), 
serves to illustrate our argument as to the meaning of 
the term ** causes of ac^on.” In that case, the 
plaintiff had entered two plaints, one for a year’s rent, 
the otner for double value for holding over after 
notice. It was held by the Court of Queen’s Bench, 
that these w'ere different causes of action within the 
meaning of that term in the statute, and that the test 
was not, as it had been argued, whether they were 
such as might be joined in one adion in the Superior 
Court, for many subject matters that might thexe be 
joined, w^ere yet distinct “ causes of action” or “ de¬ 
mands” under the provisions of the County Courts 
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Act. Pattbson, J., said, It is true that a count Bookiv, 
for double value may be joined to a count in debt for 
use and occupation, but 1 do not understand that the tiov. 
Court of Exchequer has gone the length of saying cap'i 
that wherever causes of action maybe joined, At to 
must be joined, and to me it seems that this is ouite a 
distinct cause of action.’* And Coleridge, J., ob¬ 
served :—** No doubt a count for use and occupation 
and a count for double value may be joined, but they 
stand on a different footing; they assume the par¬ 
ties to ffU a different relation, and the causes of action 
are quite distinct.” 

The same definition of the term cause of action, 
was taken by the Court in the case of Gregory and 
another v. Chidseyi (1 Cox & Macrae, 145.) There 
Patteson, J., said:—It certainly does not mean 
all that might be included in a general indebitatus 
count, for that may contain different causes of action 
altogether very distinct from one another.” 

In the case of Kimpton v. Willey (3 C. C. Chron. 

142), the plaintiff sued out two plaints in a County 
Court. The particulars of the first exceeded 20/. for 
work and labour for certain services, and goods sold 
and delivered, and purported to give credit for a set¬ 
off, showing a balance under 20/. The particulars of 
the second plaint were items for moneys lent, not ex¬ 
ceeding in the whole 20/. Some of the items in the 
two plaints were contemporaneous, but there were no 
items in any other way connected. Held, that the 
particulars of the two plaints did not form one cause 
of action within sect. 63. 


231. Abandoning excess. —If, then, it be found that Abandoning 
the cause of action cannot be safely divided, when the 
total debt due to the plaintiff exceeds 20/., it will be 
necessary to consider whether be shall abandon the 
excess foi; the purpose of suing in the County Court. 

ITiis he may do, if he pleases, by virtue of sect. 63, 
which provides that “any plaintiff having cause of 
action for more than twenty pounds for which a plaint 
might be entered under this Act if not more than 
twenty pounds, m^ abandon the excess, and there¬ 
upon the plaintiff shall, on proving his case, recover 
to an amount not exceeding twenty pounds, and the 

X 2 
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judgment of the Court upon such plaint shall be io 
full discharge of all demands in respect of such cause 
of action, and entry of the judgment shall be made 
accordingly,” 

The effect, then, of abandoning the excess will be 
to bar his right of recovering it thereafter, for the 
judgment is to operate *^in full discharge of all de* 
mands in respect of such cauee of action,” so that a 
mistake in resolving what is or is not ** a cause of 
action ” may be attended with serious consequences. 
If, for instance, a defendant be indebted to a plaintiff 
in two sums for two matters which may be supposed 
to be two distinct causes of action—one for lOOf. and 
the other for 10/—and he sues for the 10/. in the 
County Court and obtains judgment, and afterwards . 
it should be detci mined by the Superior Court that 
they were not two causes of action, but one, accord¬ 
ing to the meaning of the tenn in the statute, the 
claim of 100/. is fully discharged by the judgment 
for the 10/. 

But, upon this provision, as it appears to us, a 
question may be raised which we would suggest to 
the reader who may find himself in this not imjU'o- 
bable predicament. It is to be observed that the 
plaintiff is permitted by the section to abandon the 
excess, and iherevpon, upon proving his case, to re¬ 
cover, &c. Now it might be fairly contended that 
the abandonment must be by some positive act and 
of record, so that the record of the proceedings and 
the judgment thereon, which is to operate as a dis¬ 
charge of the whole demand, shall show the aban¬ 
donment of the excess. For how otherwise is it to 
be proved ? If, for instance, a plaintiff bring an action 
in the County Court for goods sold, and recover, the 
record is simply of an action on contract, in which 
the plaintiff recovered of the defendant 10/. If after¬ 
wards he bring an action in the Superior Court for 
30/. for other goods sold, and the defendant plead a 
discharge under the provisions of the 63rd section, or 
judgment recovered, and produce the certificate of 
such judgment for 10/. in the County Court, how is 
he to prove that the subject-matter of that judgment 
was the same cause of action as that now sued for? 
Is parol evidence to he admitted to show that the 
goods sold in 184?, and which alone were proved in 
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the County Court, constitute a part of the same cause 
of action as the goods sold in 1848, for which the 
present action is brought ? Certainly such proof 
would be extremely difficult, if not impossible. U^on 
the whole we are very stirongly inclined to the opinion 
that if the plaintiff limits his proof to a debt of 20/,. 
without formally abandoning any excess, he might 
recover the excess in another action; even though, 
according to the definition of the phrase in GHmhley 
V. Aykroyd^ it be the same cause of action, for the 
judgment in the first action only operates as a dis¬ 
charge of such when formally abandoned and ** entry 
of the judgment accordingly — that is, when the 
judgment itself shows such abandonment and is the 
evidence of it. 

Since the above observations were written, the case 
of Vines v. Arnold (3 C. 0. Chron. 8,) has been 
decided, in which the Court of Common Pleas 
adopted the construction here contended for. In that 
case, Maule, J. said : 

“ Wo think that there most be something done by the 
plaintiff to show that he abandons the excesF beyond 20/.; and 
without that is done, the plaintiff ought to be nonsuited in the 
County Court. It is a good defence in the County Court that 
the plaintiff has proved a debt which the defendant has shown 
to bo a parcel of a larger debt exceeding 20/., and the defen- 
daiit is thereupon entitled to tlie judgment of the Court, unless 
the plaintiff abandons the excess. But the plaintiff ought to 
have the option of saying that he abandons the excess or to be 
nonsuited, that he may sue for the whole in the Superior Court. 
To hold otherwise would lead to much mischief, for tlien in 
every case—even where it was doubtful whether the sum sought 
to be recovered by plmnt in the County Court was part of s 
larger debt, it might be of 500/., it would bo said that the 
plaintiff, ipso facto, abandoned his demand of 500/^ and was 
barred, by the judgment of the County Court from recovering 
more than 20/., when he attempted to claim bis whole demand. 
Tliat never could have been the intention of the Legislature. 
If the defendant docs not choose to insist on a defence that ho 
has at the County Court, that is his fault. If he does choose 
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jvBisDic- itUow the defence, paj the costs, and sue in the Superior Court, 

or to abandon the excess and recover part of a demand which 

CSop 8. really was not within the jorisdiction of the County Court, but 

which was made so under sect. 63, The rule, thci-efore,must 

— be absolute to enter the verdict for the plaintiff for 21/, lOa. on 
Cross* ,. . H 

demands. this issue. 


232. Cross^demands, —As the jurisdiction is limited 
to claims for debt or damage to the amount of 20/., 
unless where the e.xces8 is abandoned by the plaintiff, 
the effect of cross-demands is a matter of great im¬ 
portance, and not free from difficulty. As a general 
rule the amount due on a cause of action is the whole 
sum due to the pluntiff upon that cause, indepen¬ 
dently of any set-off to which the defendant is en¬ 
titled {JenMnson v. Norton^ 5 Dow, 76), in which it 
was observed by Lord Ahinger that “ the statutable 
right ta set-off does not extinguish the debt, hut only 
gives a party power to avail himself of it in that 
manner.^* But this rule must not be too hastily 
received without careful examination whether it is 
strictly applicable to the facts of the particular case, 
for it may he avoided by many other circumstances, 
as, where abalance has been struck^ in which case the 
^ account stated is the cause of action; or where the 
terms of the original contract were that the defend¬ 
ant’s claim should be deducted, as in Por/erv. Philpot 
(14 East, 344), which was an action by a plumber for 
work and materials provided, and it appeared that the 
original agreement was that the defendant was to he 
entitled to a deduction for the old lead. This was 
held by Lord Ellenborough not to he a cross-demand, 
but a condition of the contract, and that the sum 
due was the value of the work, &c., minus the old 
lead. Otherwise it is where the original debt has 
been reduced by part payments; money paid on 
account is not in the nature of the set-off, but a dis¬ 
charge to the extent of the sum so paid, and is to be 
pleaded as such, and the cause of action is the 
balance remaining due, and if within the jurisdiction 
of an Inferior Court, should he issued for there: 
{Chadwick v. Binning^ 5 B. & C. 582; Horn v. Hughes, 
8 East, 346.) 
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But to maintain an action in the County Court Book nr. 
upon a balance of cross-accounts, it must distinctly 
appear that such balance has been actually ascer- non. 
tained and assented to mutually. It will not suffice ^^ 
that the plaintiff should admit the claim of the Ast^iieSub, 
defendant to a certain amount, and give credit for it; Je^-matter. 
the parties must have agreed to the balance, from croosT” 
which a^eement the law will infer a fresh promise to demands, 
pay, which constitutes a cause of action in law, and 
a demand under the definition of the phrase cause of 
action in the County Courts Act. 

This view was adopted by the Court of Common 
Pleas, and in the cases of Woodhams v. Newman 
(I Cox & Macrae, 231); and Beswick v. Capper 
(I Cox & Macrae, 243), for a full report of which see 
Appendix. 

233. Statute ff Lirniiations, &c. —If a portion of 

the original debt be barred by the Statute of Limita- &c. ’ 

tions, the reiiuiinder may be recovered in the County 
Courts : {Skaihiock v. Bennett^ 4 B. & C. 766.) And 
so wlicre a part of it is irrecoverable in law, as, when 
it was contracted during infancy: (Batemanv, Smith, 

14 Bast, 301.^ The test is, what is the amount which 
the plaintiff is entitled in law to recover upon that 
demand at.the time of action brought? If he could 
not recover more than 20/., he must sue in the 
County Court; but if he has a right to reeover more, 
even though he does not desire to avail himself of it, * 
he cannot sue in^ the County Court without formally 
abandoning the excess. 

Wc now note some of the more important causes 
of action *’ upon which the question of the right to 
split demands has arisen, and of which the case of 
Grimbley v. Aykroyd affords no solution. 

234. Bills of Exchange and Promissory Nbfrs.—* BiUs of ex¬ 
it certainly appears to us scarcely doubtful (although 

we are aware that high authorities differ in this view) notes, 
that the decision in the principal case will not extend 
so far as to make a bill of exchange or piximissory 
note part of one demand in common i^dth the other 
items of an account due to the same plaintiff. A bill 
of exchange extinguishes the debt in respect of which 
it is given, and constitutes in itself a new and com¬ 
plete cause of action; and we have little or no doubt 
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that it can be separately sued for in the County Court. 
So^ where a paity gives ta^o promissory notes, each 
for less than 20/., in payment of u debt of more than 
20/., a separate action may be maintained for each, 
although both may be due at the time of action 
brought. Mr. Gale, who is a high authority, has, 
indeed, expressly decided in an Anonymous case at 
Southampton (reported 1 C. C. Chron. 65), that 
where two bills of e.vchango accepted by the defen¬ 
dant, if drawn for separate considerations, are in the 
hands of the same plaintiff, a separate summons may 
issue in respect of each. And we have no doubt that 
it would be so not the less where the original con¬ 
siderations formed part of one demand, which it 
would have been necessary to 3ue for in one action, 
because the original debt is discharged by the bills or 
notes, which constitute new causes of action. Nor 
is this particular case at all affected by the decision in 
Grimhley v. Aykroyd. Hut some more dubious points 
have arisen in the County Court, which it may be 
useful to note. 

Thus, where a promissory note was payable by 
instalments, of which three were due, amounting 
together to more than 20/. i the plaintiff brought an 
action in the County Court for one of them, without 
abandoning the excess. Was it within the jurisdic¬ 
tion? The learned Judge (Mr. Cantbell), held 
that it was, and permitted the plaintiff to proceed to 
judgment for that one only, leaving it to the defen¬ 
dant |o apply for a prohibition, should the plaintiff 
afterwards bring actions for the other instalments then 
due: {Fessaniv. Longdon, Derbyshire, 1 C. C. C.21].) 
But this decision could not be supported under the 
new definition of the term “ cause of action,” for all 
the instalments due certainly constituted one demand, 
as much as do the various items of a tradesman’s bill. 
A more dif&cult question was that raised in the West¬ 
minster County Court, before Mr. Moylan, in the 
caae of Head v. Tudor (l C. C. Chron. 1/4), which 
was an action against a co-obligee, to recover his 
share of two instalments paid by the plaintiff upon a 
joint and several bond for 250/. llie instalments sued 
for were less than 20/. But the learned Judge non¬ 
suited the plaintiff for two reasons, first, because the 
bond must be produced to prove the debt, and that 
being for 250/. placed it beyond bis jurisdiction; and, 
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secondly, that it was not competent to the plaintiff to 
sue his co-obligee for each separate instahnent. But 
neither of these reasons appear to us sufficient $ for 
the test is this: is there at the moment of action 
brought a complete right of action for a demand not 
exceeding 201, The moment the plaintiff had paid 
an instalment he had a right of action against his 
co-obligee for contribution, and the amount of the 
cause of action,^* upon which such right accrued, 
was not the whole bond, but the defendant’s share of 
the sum so paid. Mr. Moylan obsen^ed in this 
case: " it was admitted that the money was sought 
to be recovered upon a bond. How could he hear 
other evidence of the existence of the debt when the 
bond would prove it ? That must be produced, and 
the moment it was produced, it being for a sum above 
20/., he would have no power to entertain the case. 
A short time since, an action was brought in that 
Court to recover 15/. interest upon a bill of exchange. 
Before that could be recovered, it was necessary to 
prove the existence of the bill. That was produced, 
and found to be for 300/. and of Oburse he declined 
to entertain the case. 'rhe parties subsequently 
reduced the bill to 20/. abandoning the excess, and 
sued upon it in that Court. In his opinion the Legis¬ 
lature never intended that large debts should be split 
into several small ones, and he perfectly agreed with 
the remark of Baron Alderson, that it was never 
intended to make a plaintiff or defendant a witness in 
cases where the sum in dispute exceeded 20/. In his 
opinion it was not only necessary to state upon the 
summons the plaintiffs intention to abandon the 
excess then due, but his right to sue for any money 
that might accrue and become due upon the bond 
subsequently.” It appeared also that some past instal¬ 
ments were due, and for those the plaintiff should 
have abandoned the excess, as they all certainly 
formed'a part of one demandt due at the time of action 
brought; but Mr. Moyl.an required the abandon¬ 
ment of all chums upon subseouent instalments; an 
objection which appears altogether unsustainable. 

The case to which allusion was made above as to 
the recovery of interest, upon bills of exchange is not 
reported, but the question is one of very great 
importance, and it may be solved by the same test, 
“ what is the cause of action Clearly it is the 
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interest due i the bill or note is only the evidence^ not 
the subject-matter, of the demand, and it is the sub- 
ject-maUer that determines the jurisdiction, viz. is it 
a debt or demand for a sum not exceeding 202. ? If 
Mr, Moylan’s view be correct, interest upon a note of 
long date is virtually irrecoverable. The same learned 
Jud^ in the case of Gass v. Mason (1 C. C. Chron. 
153), held veiy properly that where two bills of ex¬ 
change for difthrent dates were given at the same time 
to the same party in lic^uidation of a debt, thev were 
different causes of action, and might be sued upon 
separately. In the Lancashire Court it was hehl by 
Mr, Hulton that on a joint and several promissory 
note for 402. an action might bo maintained against 
each of the makers for 20^: (Aindow v. Aimmer, 1 
C. C. Chron. 104.) But we apprehend the plaintiff 
could not do this without abandoning the excess, for 
his demand is against both the makers for 402. or 
against either for 402., it is not a demand for .202. 
from each of them. 

But a stiU more difficult question has been raised 
upon the right tO sue at all in the County Court for 
interest or instalments due on a promissory note for 
more than 202. It is contended, that in order to 
})rove the amount of interest due, it is necessary to 
prove the original debt, and the production of the 
note immediately ousts the jurisdiction. But, as it 
seems to us, this cannot be so. The note is not the 
demand, it is only evidence of the demand. The 
solution will depend mainly upon the wording of the 
note, and the manner in which the interest is thereby 
stipulated to be paid; tor if it be to pay at a named 
date, with intere^, the engagement is to pay principal 
and interest together, and they form one demand, 
and could not be sued for separately. 

235. Interest»So in the case of Orchard v. Norman 
(1 C. C. Chron. 38), the same doubt was suggested 
as to the recovery of interest upon a judgment debt. 
This was a summons for 152., the amount of'one 
year’s inter^ on a judgment recovered for 300/. 'J'o 
prove the interest due, it was necessary to prove the 
debt, and it was thereupon objected that, the debt 
being for more than 20/., the Court bad no jurisdic¬ 
tion, and the learned Judge seemed to be of this 
opinion, for he said, before I can proceed to hear 
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the case, 1 must be satisfied that the principal is due. 
1 must inquire if there is a sum of 300/. owinff, and 
that at once ousts the Court of its juiisdiotion.’" 

236 . Judgments in the S%qierior Cottr/s.*~-It has nonr 
been solemnly decided by the Court of Queen’s Bench 
in the case of Winsor v.Dunford (1 Cox & Macrae, 
132), that the County Court has jurisdiction to enter- 
tain an action on a judgment obtained in a Superior 
Court, where the amount claimed thereunder does not 
exceed 20/. (now 50/.) Th6 Court observed— 

Two objections have been raised to the jnrisdictkm: the 
one, that n County Court has not antfaority to ontertain 
ai} action on a judgment of one of the Superior Courts: the 
other, tliat a County Court has not the means of trying the 
issue whether tbci-e is such a judgment or not. The first of 
these objections is met by the language of the Act giving a 
jurisdiction, which is not, in respect of this subject-matter, 
abridged by subsequent exceptive words, and also by the fact 
that tho necessity for averring that the cause of action arose 
within the jurisdiction, which in respect of other Inferior Courts 
was and is the difficulty, is not incident to the particular pro¬ 
ceeding in a Court constituted under the P & 10 Ylot. c. 95. 
The other objection resolves itself into the question, whether 
tlicre can be a certiorart and mittimw for the purpose of send¬ 
ing the Icnour of a record of a Superior Court to a County 
Court from the Court of Chancery ? The case in 1 Salk. 209, 
shows that there may be: and, indeed, the difficulty suggested 
by Mr. Baron Aldeison, in, the other coso adverted to in the 
argument, is one of inconvenience only. ■ There does not seem 
to be any positive difficulty in the way of obtaining the proper 
evidence; and therefore, even if the supposed inconvenience did 
not appear to have been suggested by very refined apprehensions, 
we should tic bound to hold that the jurisdiction did nut fail for 
want of inoaos to exercise it 
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237< Actions pendinp m the Superior Courts,—It 
has also been much questioned, whether an action 
can be brought in the Counfy Courts while another 
action is pending in a Superior Court for the same 
debt or t&mand.' In the case of Rees v. Owen 
(1 C. C. Chron. 47),the,leamed Judge, Mr. Johnes, 
adjourned the hearing .to wait the decision of the 
Superior Court. In the Westminster Court, Mr. 
MOYLANyinibe caseof v.J3t«rjt6(l C. C. Chron. 
87), expressed yery considerable doubt whether such 
an action could be maintmned.. There, two actions 
were pending for the same cause, one in the Superior 
Court, the other in the County Court: the plaintiff’s 
solicitor stated that neither oi them had been aban¬ 
doned. A decision by Mr. Amos was cited, in which 
he had heard such a case. But Mr. Moylan said, 
“ I should notlike to act upon. Mr. Amos’s views of 
the case, as it appears to me that the proceedings in 
the Superior Cpurt are a bar to my proceeding. At 
all events, I csmnqt entertain the question now with¬ 
out further eonsideration. Suppose there should be 
a decision against the defendant in this Court, that 
will not stop ^e proceedings in the Superior Court. 
It would, in my opinion, be running a sort of race for 
justice. I don’t think 1 could entertain the case, but 
I have no objection to adjourn the case.” In the 
County Court of Yorkshire, in the case of Carter v. 
Lee (l C. C. Chron'. 173), Mr. Walker expressed a 
similar opinion. He nonsuited the plaintiff, observing 
that ** he entirely agreed with the argument for the 
defendant, and thought it would be hard if jOdgroent 
could be obtained in a County Court when an action 
was pending for the same cause in a Supenor Court. 
The plaintiff ought to have disposed of his action in 
the Court of Exchequer bdbre he commenced pro¬ 
ceedings in the County Court. A mere notice was 
clearly insufficient. The only way in which an action 
in a Superior Court could be legally discontinued 
was by taking out a rule, taxing the defendant’s 
costs, and paying them. After the plaintiff had done 
so, he would be entitled to proceed de novo in the 
County Court.” And in Staffordshire it was so held 
by Mr. Temple, in the case of Stevenson v. Cooper 
(1 C. C. Chron. 214), who, after taking time to con¬ 
sider, stated that be had carefully examined the 
authorities quoted when the question was mooted. 
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and he had been the more anxious to do bo, because 
the result would necessari]^ affect man^ oases within 
the jurisdiction of this Court, and hkewise some 
decisions which he had given throughout the circuit 
where the same difficulty was rus^. It was quite 
clear to liim now, that he was wrong in the previous 
cases, and he now held, with the authorities which 
had recently been given in other Courts of Law, 
that an action pending in a Superior Court was an 
answer, or, in other terms, a plea of abatement and 
bar to one instituted in an Inferior Court. The 
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effect of this judgment therefore is, that where an 
action is instituted in any of the Superior Courts in 
London, the same siut cannot be brought under the 
jurisdiction of the Judge of the County^Courts. He 
should order the plaint to be nonsuited.” 

But for a tUctum in 1 Rol. 54, that a prohibition 
will go “ if an action in an Inferior Court be founded 
upon a judgment in B. C. or C. B.,” we should 
have felt great doubt upon the point in question. 
Lis pendens, although a good plea in^the Superior 
Court to an action in which the plaintiff is pursuing 
precisely the same remefe differs materially from 
an action in the County Court, in which he is })ur- 
suing a different remedy, under a different jurisdic¬ 
tion. A plaintiff may pursue all his remedies at once, 
if he has different ones. Here he takes this course at 


his own jieril, for the first judgment would be a bar 
to the other action, and subject him to-costs. If he 
stays proceedings in the Superior Court, in order to 
bring an action in the County Court for the same 
cause of action, he is liable to the costs of discon' 


tinuance; if he does not discontinue there, but goes 


to judgment in the County Court, the defendant 
may immediately plead such judgment puis darrein 
continuance, and recover costs; or, if ne goes to 
judgment in the Superior Court, while the action is 
pending' in the County Court, it will be a bar to 
recovery in the latter. I’he defendant being thus 
amply protected, why should the County Court enter 
upon the multitudinous questions that might be raised 
upon the point whether the identical demand forms 
the subjec^matter of the two actions? And that 
question must be first determined upon a bearing of 
all the facts, before the County Court can refuse to 
entertain the action. Besides, how is the necessary 
information to be. obtained ? The pleadings in the 
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238. Actions pending in ike old County Courts .— 
The ciurious questions that might have arisen upon 
the manner of dealing with a^ons pending in the 
old County Courts, or the Courts in schedules (A.) 
and (B.), at the time of their conversion into the 
Courts regiilated by the County Courts Act, are 
briefly noticed, ante, p. 14; but, practically, very few' 
were raised. One case only ^s reported—that of 
Osmond V. Westlake (1 C. C. Chron, 151), in which 
it appeared that an action was pending in the old 
County Court of Devon, and bad proceeded so far as 
notice of trial, and an inquiry was made of the learned 
Judge, Mr. Pkaed, whether the defendant could now 
be sued in this Court for the debt and costs incurred 
in the proceedings in the old Court. Mr. Pkaed was 
of opinion that the debt could be sued for, but he 
had very great doubt as to the costs. But should 
not the action have been merely continued, and not 
recommenced^ Might not the plaintiff have set it 
down for hearing as if it had been originally com¬ 
menced there, and obtained upon his judgment an 
order for all the costs incurred ? We^hink he might, 
under the provision of section 4, that “ all proceed¬ 
ings commenced in the County Court of any county 
before the time when any Oourt shall be holden 
under this Act in such county, may be continued, 
executed, and enforced against aU persons liable there¬ 
unto, in the same manner as if they had been com¬ 
menced under the authority of this Act.” 

In such a case it is, of course, necessary that the 
books of the old Court should be produced, in order 
to prove that the action was so pending, and its then 
state; and upon that a curious question was raised 
in Kent, before Mr. Harwood, in the case of White 
V, Kersekner (I C. C. Chron. 104). The Clerk of 
the old Court of Requests had been subpoenaed to 
produce the Court books. Application was made for 
his costs as a witness, but the Judge refused, alleging 
that the new Court was entitled to the custody of 
the books. They were in the proper custody of the 
Commissioners, and not of the Clerk, and the 7th 
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section of the County Courts Act transferred all their 
jurisdiction and authority to the County Courts and 
provided for the continuance therein of suits then 
pending, 'rhe old books were the record of these 
j>rocee£ngs, which, being continued in the new 
Courts, required that it should have the possession 
of the books. 

239. Partnership Accounts* —^The 65th section ex¬ 
pressly provides ** that the jurisdiction of the County 
Court under this Act shall extend to the recovery of 
any demand, not exceeding the sum of twenty pounds, 
which is the whole or part of the unliquidated balance 
of a partnership account.*' Thus, although, as we 
have already seen, a plaintiff having a larger demand 
than 20/. cannot deduct ftom it a debt due from him 
to the defendant, and bring an action for the balance, 
in case of partnership accounts this may be done, and 
an action maintained in the County Coiurt for the 
balance, even if unliquidated (a term incorrectly 
used, because it properly means unpaid —but here, 
and in other legaJ uses, employed as equivalent to 
unsettled). Therefore, in a partnership account, what¬ 
ever its length or amount, an action may be brought 
for a balance claimed, provided the claim is not for 
more than 20/. or, if he have a greater claim than that, 
the plaintiff must abandon the excess. For further 
information on this subject see the next chapter on 
" Parties.*' 

240. Legacies and Property in Intestacy. —So, by 
the same section (65), jurisdiction is given to the 
County Court for the recovery of any demand not 
exceemng 20/., which is “the amount or part of the 
amount of a distributive share under an intestacy, or 
of any legacy under a will.” In like manner it mat¬ 
ters not, in such case, what was the whole amount of 
the property so distributed, or of the legacies or 
legacy; 'the plaintiff may sue for the sum of 20/. if he 
is willing to abandon the excess. 

241. Replevin. —^The County Court has also juris¬ 
diction in replevin, under sect. 121; but as this will 
.form the subject of a future chapter, it will be unne¬ 
cessary to notice it further here. 

242. Recovery of Tenements .—By sect. 122 juris¬ 
diction is given to the County Court in the recovery 
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Book IV. of small tenements. The practice in this will be 
stated in a subsequent chapter, and the section 
TxoH. itself is given at length, ante, p. 214. But it will be 
^—■ necessary here to notice some questions that have 

arisen as to the jurisdiction in such cases. The first 
is, whether the Justices have still a concurrent juris- 
Keooveryof ^iction with the County Courts in the recovery of 
small tene. tenements. As this is a question rather belonging to 
ments. Magistrates than the Law and Practice of 

the County Coiu1;s, it will suffice here to state that 
the better opinion is, that the jurisdiction of the Jus¬ 
tices is not taken away by the County Courts Act. 
Upon the words ** when and as soon as the term and 
interest of the tenant of any house, land, or other in¬ 
corporeal hereditament, where the value of the pre¬ 
mises, or the rent payable in respect of such tenancy, 
did not exceed the sum of 50/. by the year, and upon 
which no fine shall have been paid, shall have ended, 
or shall have been duly determined by a legal notice 
to quit,” which is the condition of this jurisdiction, 
Evans v. One question has occurred that deserves notice. It was 
1-^® case of Evans and another v. fValfers (1 C. C. 
171 )!" Chron. I7l), and turned upon this point. The defen¬ 
dant held under an agreement for three years, with a 
proviso for re-entry if the rent should be in arrear for 
fourteen days after it became due. The rent fell into 
arrear, and the question was, whether a tenancy ex¬ 
piring by force of a pro^dso for re-entry was within the 
jurisdiction given by the 12l8t section. 'Phe learned 
Judge, Mr. Herbert, decided that' it did not come 
within the provisions of the statute. He said “he had 
not been able to find any case upon the Act, giving 
similar jurisdiction to Justices of the Peace, in which 


Evans v. 
iVaftfrs 


the same point had arisen; but the case of Doe dem. 
Cundey v. Sharpley (15 M. & W. 558), appeared to 
him to be a very strong authority in the defendant’s 
favour. In that case it was expressly decided that 
the 1 Will. 4, c. 87 , s. 1, did not apply where the 
tenant held under a lease which had not expired, hut 
where a right of re-entry was claimed for nonperfor¬ 
mance of the covenants. Now the words of that 


statute are almost identical with those of the County 
Courts Act. In that statute the clause runs, 'where 
the term or interest of any tenant, &c., shall have 
expired, or been determined oy regular notice to quit.* 
In the statute giving him jurisdiction, the words were, 
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* where the term or interest of the tenant, &c., shall 
have endedy or shall have been duly det^mined by 
a le^ notice to quit/ &c. The only real difference 
consists in the substitution of the word * ended * for 
the word * expired/ which substituted word appeared 
to him to import, as fully as the word used m the 
former statute, that the term must actually have run 
out, and not be determined by a forfeiture. Following, 
then, the authority of the case which he had cited, 
and also bearing in mind that it was expressly enacted 
that this Coiurt should not have cognizance of any 
action of ejectment, he was of opinion that this sum¬ 
mons must be dismissed/* 

The other questions that have arisen, or are likely 
to arise, upon the recovery of tenements, with the 
practice and forms, will be given in a distinct chapter 
in a subsequent part of this treatise. 

243. Summonses on Judgments. —By the 98th section 
jurisdiction is given to the County Courts over '' any 
unsatisfied judgment or order in aiiy Court held by 
virtue of this Act, or any Act repe^ed by this Act, 
for the payment of any debt or damages or costs/* 
Andihe party who has obtained such a judgment 
may mke out a summons against the defendant in 
any county within the limits of which he {the defen¬ 
dant) dwells or carries on his business, to answer 
such things as are named in the summons.^* And on 
his appearance he may be examined upon oath 
touching his estate and effects, and the manner and 
circumstances under which he contracted the debt, 
or incurred the damages or liability which is the sub¬ 
ject of the action in which judgment has been obtained 
against him; and as to the means and expectation 
he then had, and as to the property and means he 
still hath, of discharging the said debt or damages or 
liability,, and as to the aisposaJ he may have made of 
any property.** And, by sect. 99, if he do not attend 
in pursuance of the summons, or “ refuse to be sworn, 
or to disclose any of the things as aforesaid, or if he 
shall not make answer touching the same to the satis¬ 
faction of such Judge, or if it shall appear to such 
Judge, either by the examination of the party, or by 
any other evidence, that such party, if a defendant, in 
recovering the debt or liability which is the subject o^ 
the action in which judgment has been obtained, has 
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obtained credit from the plaintiff under false pretences^ 
or by means of fraud or breach of trust, or has wil¬ 
fully contracted such debt or liability, without having 
had at the same time a reasonable expectation of being 
. able to pay or discharge the same, or shall have made, 
or caused to be made, any gift, delivery, or transfer 
of any property, or shall have charged, removed, or 
concealed the same, with intent to defraud his credi¬ 
tors, or any of them, or if it shall appear to the satis¬ 
faction of the Judge of the said Court that the party 
so summoned has then, or has had since the judgment 
obtained against him, sufficient means and abiUty to 
pay the debt or damages or costs so recovered against 
him, either altogether, or by any instalment or instal¬ 
ments which the Court in which the judgment was 
obtained shall have ordered, and if he shall refuse or 
neglect to pay the same as shall have been so ordered, 
or as shall be ordered, pursuant to the power herein¬ 
after provided,’* the Judge may order such person to 
be committed to the “ common gaol or house of cor¬ 
rection of the county, district, or place in which the 
party summoned is resident, or to any prison which 
shall be provided as the prison of the Court, for any 
period not exceeding forty days(sects. 98, 9^ 

'Fhe practice under these sections will form the 
subject of a distinct chapter in the second volume, 
where all the cases that have been decided upon it 
will come to be more woperly noticed, and to that 
the reader is referred. But there is one point which 
is purely a question of jurisdiction, that has been 
raised in two cases reported in 1 Cox & Macrae, 25. 
In Gray v. Gi/es (/6.), which was a summons issued 
under the 98th section upon a judgment obtained in 
the old County Court of Gloucestershire, the Judge 
(Mr. Francillon) said, “ the Court has no jurisdic¬ 
tion; it has only jurisdiction in cases of judgments of 
this Court and the statutory Courts repealed by the 
Act. This judgment is not a judgment of any Court 
held by virtue of this Act, or under any Act repealed by 
this Act, and 1 cannot, therefore, proceed on it. The 
County Court of Gloucestershire is a Common Law 
Court, and is, consequently, not repealed.” And the 
decision was the same in Hudd v. Dobson (1 Cox & 
Macrae, 25). 

Hence the powers of sects. 98 and 99 can only be 
exercised over judgments obtained in the new County 
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Courts, or in the Courts comprised in schedules (A.) 
and (B.) For judgments obtained in any other 
Courts for less than 20/., the remedy must be sought 
in the Small Debts Act, 8 & 9 Viet. c. 127, of which 
the above sections are almost a literal transcript, and 
under which a similar proceeding may be taken before 
any Judge of any Inferior Court, and, consequently, 
as we presume, before the Judge of the County Court, 
who would have the same powers under that statute 
as under the County Courts Act. And either should 
be exercised with carehil reference to the decision in 
He Kinning (1 Cox & Macrae, 1), that where a debt 
has been ordered to be paitl by instalments under 
that statute, or imprisonment in default, and the 
defendant fails to pay one of the instalments, he can« 
not be imprisoned upon the original order, but must 
be summoned afresh, and a new order of commitment 
made for the nonpayment of that particular instal* 
raent. (See also Cap. 4 of this Book, “riv to Pro¬ 
ceedings/*) 

244. Wages. —By sect. 64 minors are empowered 
to sue for wages. 

64. And be it enacted, it sbfill be lawful for any Section 64. 
person under the age of twenty-ono years to prosecute any suit Minors may 
ia any Court holden under tliis Act for any sum of mouey not 
greater than twenty pounds which may be due to him for 
wages or piece-work, or for work as a servant, in the same 
manner as if he were of full age. 

245. Goods taken in Execution. —By the 118th sec¬ 
tion, the County Courts are empowered t<' determine 
“ any claim that shall be made to or in respect of any 
goods or chattels taken in execution under the process 
of any Court holden under this Act, or in respect of 
the proceeds or value thereof, by any landlord for 
any renti or by any person not being the party against 
whom such process has issued,” The following is the 
language of the section: 


Sect. 118. And be it enacted, that if any claim sluill be 


Section IIR. 


made to or in respect of any goods or chattels token in exccu- Claims as to 
tion under the process of any Court lioldcu under this Act, or m^o^tlon 
in respect of the proceeds or value thereof, by any landlord for 
rent, or by any person, not being the party against whom sudi Court. 
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Book iv. process has issued, it shall be lawful for the Clerk of the Court, 
juRi^DiC’ upon application of the officer chatted with the execution of 
such process, as well before as after any action brought against 
Cap. 2. such officer, to issue a summons calling before the said Court ns 
well the party issuing such process as the party making such 
claim, and thereupon any action which shiill have been brought 
in any of Her Majesty’s Superior Com-ts of Kccord, or in any 
local or inferior Court, in respect of such claim, shall be stayed, 
and the Court In which such action shall have been brought, or 
any Judge thereof, on proof of the issue of such summons, 
and that the goods and chattels were so taken in execution, 
may order the party bringing gaud action to pay tlie costs of 
all proceedings had nj)on such action after the issue of such 
summons out of the County Court; and the. Judge of the 
County Court shall adjudicate upon such claim, and miike such 
order between the parties in i-espcct thereof, and ol‘ the costs of 
the proceedings, as'to him shall seem fit, and such order shall 
be enforced in like manner as any order made in any suit 
brouglit in such Court. 

This also will form the subject of a distinct chapter 
on Interjdeader in the next volume that treats ^ the 
Practice of the Courts, when the question *the 
priority of the landlord’s claim for rent, and other 
points of practice that liave arisen, will be fully con¬ 
sidered. 

We have now to notice a few miscellaneous points 
that have been mooted as to peculiar subject-matters 
which have been held to come within the jurisdiction 
of the County Courts. 

240. Sham Summonses .—Where a sham*lawyer had 
delivered to a person in the country a paper pi^ort- 
ing to be a County Court summons, with a view to 
frighten him into payment of a debt demanded, and 
the plaintiff had consequently lost the time and ex¬ 
penses of a journey to the Court town, he was held to 
be entitled to damages. 'Fhe reported case is that of 
Davies v. Dawson (1 C. C. Chron. 210), and is as fol¬ 
lows : 

The plaint was for’ “ Journey and attendance, and expenses 
occasioned to the plaintiff and his wife by reason of the (lefeu> 
dant .oorving a notice on the plaintiff requiring him to atieml to 
|»ay a debt alleged to be due to the defendant from tl>e phiiutlfi', 


Shall! Mim- 
raousec. 


JJaviea v. 
DauMti 

.'IC.C.Chron. 

‘ilOj. 
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:inJ wliich notice was intended to simulate and did simnlate 
and appear to be a process out of the County Court Denbigh, 
at Wrexham, lO^.” The plaintiff was sworn. He produced a 
letter which he liad received through the post-office, which was 
as follows: 

“ (Buyal arms.) New County Courts Act for the more easy 
Recovery of Small Debts and Demands, 9 & 10 Viet. c. 95. 
To William Davies. The sum of one pound and tmpence, due 
from you to Stephen Dawson, being still unpaid, 1 now inform 
you that if the same be not paid on or before Wednesday, the 
second day of February, 1848, I sliall proceed against you 
under the above Act. I trust, however, you will deem it 
prudent to pay the amount befo]-!; the day above stated, and 
thereby avoid the expenses to which you will otherwise subject 
yourself. I am, yours, &c. 

“ Ruabon. “Stephkn Dawson. 


Book IV. 

THE 

jvEimft ' 
TION. 

Cap. 2. 
As to fhf' 
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. ” Dated this 28th January, 1848.'’ 

In consequence of this letter, I directed my wife to attend at 
the County Court in Wrexham, in .Tununry last. I saw the 
royal arms, and the words “County Court,” and in consequence 
directed my wife to go. There was an accouut between 
Daws^ and myself. 


ITie wife went accordingly, and for her time and 
expenses there was a judgment for the plaintiff. 

247. Overseers. —In the case of Athcrill v. Cross Overseer's. 

(1 C. C. Chron. 210), an action was successfully main- Atheniiw 
tained against the overseers of a parish for damages 2!*^'om?' 
for having wilfully, and with intent to injure the 
plaintiff, assessed his dwelling-house below its real 
value, so as to disqualify him from obtaining a licence 
for the sale of beer. 


248. Infringement of a Registered Design. — In the ratenb. 
case of Fvmival v. Alcock (1 C. C. Chron. 61), an Funuruiv. 
action was supported for damages for infringement of 

a registered design. ‘ 

249. Wages. —In two cases the question has arisen Wages, 
■^vhether the County Court can entertain a claim for 
wages after it has been heard and adjudicated upon 

by the Magistrates. In both it was held that by stat. 

4 Geo. 4, e. 34, all orders or determinations by Jus- 
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Book IV. ticcs were final and conclusive. In the case of 
jorSwc- ^ollace (l C. C. Chron. 125), the point was at once 
TioN. conceded bv the plaintiff. But in the case of Anon. 

anot)^ (1 C. C. Chron. 154), it was con- 
.11 tended that the above statute applied only to cases 

jtct^maner. where a formal decision had been come to, and an 
V order made, not where there was merely a dismissal. 
(fates and But the learned Judge, Mr, Stansfield, after refer- 

statute, said, that what the Magistrates 
had done must be presumed to have been done rightly. 
He thought the statute api)lied to a case like the pre¬ 
sent, the words being order or determination ” in 
the disjunctive. He could not put the limited con¬ 
struction on the word '‘determination” for which 
Mr. Holroyde had contended. He therefore gave a 
verdict for defendants. 


Fees of 250. Fees of Cotirt. —In the case of Hanbury v. 

Conn. AyJcroyd (I C. C. Chron. 215), it was held that the 
AvknyJ Court for his fees, and, 

(fc c.Chron. incidentally, the question was mooted whether the 
2J5). jurisdiction of the Court was ousted by proceedings 

taken to obtain a certiorari. But the learned Judge, 
Mr. Trotter, negatived the objections, and gave 
judgment for the plaintiff. . The case is curious^ and 
therefore we present it entire. 

Debt for 17^. for fees due to pluintiff as Clork of the Court 

TraverSy of Campden, for plaintiff. 

Griffiths for defendant. 

The cause of action arose os follows:—Some time ago a con¬ 
siderable number of summonses had been issued against the 
defendant by one Grimblcy; on the bearing of these causes tlie 
defendant contcndcdthatOrimbley could not split Ills demand, 
and asked for an adjournment to enable him to apply to the 
Court of Exchequer for a prohibition. The adjournment was 
granted, the fees on which, amounting to 17^. (the sum now 
demanded), die defendant has constantly refused to pay. It 
appeared, moreover, that since this summons was i8.sued defen¬ 
dant had applied to the Court of Exchequer for a certiorari to 
remove the action to the Court above, and that the summons to 
show cause why the certiorari should not be granted was 
returnable this day. The case having been established, Griffiths 
contended':— 
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1st. I'hat liis Flonor had no right to try the action, being a 
paiiy inUjroBUMl. 

2nilly. Tliut his juiisdiction was ousted by the proceedings 
taken to obtain the certiorari ; and 

3rdly. Thaflhe foes ought to have been paid by Grimbley, the 
plaintitf, in tlic other causes. 

TraverSy in reply, contended that, under the 37th section of 
the Act, liis Honor had a clear power to order payment of 
fees, and to enforce that order. 

2ndly. That the summons fi*om the Exchequer being obtained 
on an cx parte statement, and being a mere inchoate proceed¬ 
ing, did not dejirivo his Honor of his jurisdiction , and 

3r<lly. That as under the 37th section the party making 
any application to ike CouH is the party liable for the fees on 
such application, and as the application for adjouiiunent was 
ma<le bj', and clearly for the benefit of, the defendant, he was 
the party against whom the order to pay sliould be made. 

Hib Honor gave judgment for the plaintiff for tlic full 
amount claimed and costs. («) 

251 . Double Value. —It has been decided that the 
County Courts have jurisdiction in actions for double 
value. In the case of Wickham v. X»ee (1 C. C. 
Chron. 277 )> it was so held by the Court of Queen's 
Bench, Coleridge, J. observing “ Is the action for 
double value within the jurisdiction of the County 
Court ? It is within the general words ‘ all pleas of 
personal actions,' anti there are no express words to 
take it out. It is said that this is rather to be classed 
with detinue^ and that detinue would not lie in the 
('lounty Court, no process having been provided in 
that action ; when tnat question arises, it will be time 
enough to decide it; but I may observe, that detinue 
is an anomalous and peculiar proceeding, and that as 

to the phiint for double value I entertain no doubt.” 

* 

252. What actions will not lie in the County Court. 
—We come now to consider what actions cannot be 
brought in the County Court. This is provided by 
sect. 58, which, after enacting that all pleas of per- 


(a) It would ftccin to be tlJC proper course, where a party liable to 
pay fees to the Court refuses to do so, for the Judge to make an ex 
parte order for the amoaut, which, if disobeyed, may be enforced 
by summons or execution. 
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sonal actions may be holden in the County Court 
without writ, ]»roceed8 thus, “ Provided always, that 
the Court shall not have cognizance of 
Any action of ejeetment, 

. Op in which the title to any corporeal or incorporeal 
hereditaments, or to any toll, fair, market, or 
franchise, shall be in question. 

Or in which the validity of any devise, bequest, or 
limitation upder any mtII or settlement may be 
disputed. 

Or for any malicious prosecution. 

Or for any libel or slander. 

Or for criminal conversation, 

Or for seduction. 

Or for breach of promise of marriage.’* 


253. Generally. —Jurisdiction is given over all pleas 
of personal actions, within the prescribed amonnl, 
subject t(j the above excej>tions, and to no other. 
Therefore, although not expressly excej)ted, all actions 
that are not strictly “ j)leas of personal actions,” arc 
not within the jurisdiction. Actions, as before stated, 
are divided into real, personal, and mised. 

Tlie first and third, therefore, are excluded from 
the jurisdiction of the County Courts. 

254. Ejectment. —County Court cannot enter¬ 
tain an action of ejectment. But express powers are 
given to it for the recovery of tenements of a value 
or rent not exceeding 50/. per annum, by sect. 122 : 
(sec the chapter on this subject in vol. 2.) 


Where tuk- 
-iiifluc'stion. 


255. Where title is in question. —Nor can theCounty 
Court entertain any action in which the title to any 
corporeal or incorporeal hereditaments, or to any toll, 
fair, market, or franchise shall be in question(soct. 
58.) 


Upon this provision many perplexing questions 
have already arisen, and must arise continually, iiom 
the difficulty of determining whether title is really in 
question; for it is plainly not sufficient for a defen¬ 
dant merely to assert that he disputes title in order to 
withdraw the case from the cognizance of the County 
Courts, or justice would be continually defeated. The 
Judge must be satisfied, not that the claim is in 
itself a good one, but that it is preferred with bona 
fdes, and is sufficiently substantial to have an exis¬ 
tence, however dubious may he its value, and he will 
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act accordingly, subject to the risk of a prohibition if 
he exceeds his jurisdiction. 

For this purpose, he may hear the objection, and 
investigate the claim of tilde,' so as to ascertain whe> 
ther it be bond fide, and substantial. For, to oust the 
jurisdiction, the title must be in dispute in the action .* 
that is to say, so that the action could not be decided 
without directly or indirectly deciding the question of 
title. It is plain that the Court cannot ascertain 
whether title is really in dispute in the action so 
as to be unable to decide the action without deciding 
upon the disputed title, unless it institutes an inquiry 
into the facts. The Court, therefore, is, as we appre¬ 
hend, empowered to hear and to decide whether the 
case is or is not within its jurisdiction. 

This point has now been expressly determined by 
Mr. Justice AVightman, in the Bail Court, in the 
cases of JAlley v, tiarcey and Ou'en v. Pierce (1 C. C. 
Cliron. 282 ; 11 Law T. 273), in which it was held, that 
to oust jurisdiction under a claim of title in dispute, 
under sect. 58, the defence must be bond fide, and that 
it is competent to the Judge of the County Court to 
enter into the case, in order to determine whether or 
not the case is really within such proviso, the mere 
assertion of the defendant not being sufficient to oust 
jurisdiction. But if the Judge determines that he has 
Jurisdiction when he has not, a prohibition wU go. 
'J'he judgment is as follows : 

Tlit'se are two cases as to tho jwwcr of a Judge of the County 
Court to proceed alter the defendant had slated that the (jnes- 
tlon ijivolrcd the right to incorporeal hereditaments. The 
question i*!, whether the title to tlic hereditaments came into 
question so as to take tho cases out of llie jurisdiction of the 
County Court. TIjc demand was for use and occupation, and 
the defendant objected to the juiisdiction on the ground that he 
claimed tho premises as his own, and conse<iucntly that the title 
was in quo-stion. Tlie Judge of the County Court examined 
the defendant, who stated that ho believed the premises were 
hi.s, and ho purchased them. The .Judge went on witli the 
case, an<l decided for the plaintitf, being of oiduion that the 
title did not come in question, and I am of opinion there was no 
real ground for the ohjtiction. Tlie defendant did not pretend 
that he had any conveyance, or that ho had possession, or that 
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he had paid for them. On the other band, the plaintiff had 
been in possession for twenty-five years, he had a convey¬ 
ance, and had paid the purchase-money, and the defendant, 
in 1842, had taken the premises of the plaintiff as tenant, and 
bad paid rent to him till 1846; and it further appeared that, in 
June, 1847, the plmntiff had distriuned the goods of the defen¬ 
dant for the arreai's of rent, and the goods were sold without a 
replevin. On a snbseqnent occasion, when there was a questim 
whetiier the defradant^s son was not a joint tenant with him, the 
defendant had sworn that he had taken the premises alcne. It 
was contended for the defendant, and this is common to both 
cues, that it was enough for the d^endant to state on oath tliat 
he believed the premises were his, to bring the cases within the 
proviso, and that the Judge had no authority to interfere further. 
It app^rs to me that the Judge has authority to inquire whe¬ 
ther or not the title is in qnesriem. It is difficnlt to define the 
limits to which his inquiry may go. It was hardly intended 
lhat the assertion of the defendant will suffice to take 
away the jurisdlctioa; the Judge must be satisfied that the title 
is in question, and he most inquire into so much of tlie case as 
to satis^' him npon that point. Where there are special plead¬ 
ings, and the question is raised upon them, the Judge can go 
no further, but if the question is not raised upon the pleadings, 
but merely suggested by the driendant, the Jndge must inquire 


into the case before he can be satisfied that tlie title can come 
in question. If lie is wrobg, and assumes a jurisdiction when 
the title is really in question, the defendant may come to a 
Superior Court, and he will be entitled to a probibitiem. Each 
case must depend upon its own circamstances. The cases that 
have been decided on the 53 Geo. 3, c. 127, s. 7, are authorities 
for riiis view of the case. The terms of the provisoes in the 
two statutes are not the same, bat the print in question is com¬ 
mon to both. In the case of Rex v. Wrottesley (1 B. & Ad. 
648), it was considered that the Justices must be satisj^ed that 
there is a hona intention to dispute a rate before they am 
bound to consider that the title was really in questiont In the 
present case I consider the Jndge cf the County Court was right, 
and the rule must be discharged in ZMley tmdAffarvey mih 
eosts. 


1 have more doubt with respect to the case of Owen and PtercCf 
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because there it appears there was an action of trespass for taking Boon IV. 
the {daintifTs cattle. The defendant, up(Ri appearing in the Court, jue^io- 
todc an objection that he had a prescriptive right for his cattle 
to stray into the land of the plaintiff, there being a countervMl- cap. 2 . 
ing right on the part of the plaintiff that his cattle might stray 
into the lands of the defendant, and without there being a lia* 
bility for trespass on either side. It is not necessary to decide 
the law upon the matter, the question before the County Court 
was, whether the claim of incmporeal hereditament did really 
come in question; the Court seemed to be of opinion that it did 
not come in question as between these parties. As is asnal in 
these cases, the defendant made the objection and stated he 
claimed a right by prescription; for he adopts the very term 
suggested in the case in the Queen’s Bench—^proscriptive right 
for any cattle to stray on the plaintiff’s land. On the other 
hand, there were some circnmstances tending to ^ow that there 
was no foundation for the objection taken by the defendant; 
and, in the first place, it seems 'tiiat was the first time he had 
ever set up such a claim. It does not appear that he'had ever, 
down to this time, claimed such a right; wd it also appeared 
he had offered to give 5s. a year as compensation for the tres¬ 
pass, which the plaintiff had refnsed. I think, upon the whole, 
there is no sufficient ground for assuming that the title came in 
question. It is not for the Judge to determine whether the title 
was well founded, but whether it came in qnesticA. 1 must 
discharge the role in both cases. 

It is important to learn what is and what is not a 
question of title. 

256. What is a Question of Title* —Generally the ^Vhat wa 
jurisdiction is ousted in any action in wliich the title ™ 

to any corporeal or inooiporeal hereditaments, or to 
an;^ toll, fair, market, or mnehise, is in question* A 
claim of'title is a claim to the ownership, tem()orary 
or permanent—a claim to such a right of possession 
as wUuld enable the claimant to keep possession, if 
he had it, without being a trespasser $ and it must be 
a claim to the land itsdf, or to some easement arising 
out of it.^ Upon the Irish Civil Bill Act, 36 ^o. 3, 
c. 25, which enacts that in' no civil bill shall title to 
lands be called in question, it has been held that a 
consequential injury arising from the obstruction of a 
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X7. «^{cr-< 0 ou« 8 e vw » question of title (WMtehead v. 
f bmno- idubardt, if&f. C. 9. 30): nedOtgence in so cutting a 
‘ Tio^. nu]l-race that tt flooded plaintiff’s lauds (Ooeghe^an v. 

* JifiTner, Nap. C. 0. npp. 181): can^g awajr timber 
A$ freon land occupied by plaint^, the d^ence being that 

Kd-matur^ ^ belonged to the d^ndant as landlord (EUison v. 

Hobertsoih 1 C. & P. C. jC. 557) : trespass on a 
fishery under a claim of ri^t (Cgrr v. Donnelly, 2 
C. & D. C. C. 172): obstructing a water-course 
whereby plaintiff’s land was flooded [Orr v. Cahill, 

1 C. & D. C. C. 566): a dispute about a party-wall 
upon which a roof had been rested^ and the defence 
was that no part of it was upon the plaintiff’s land 
{McAlister v. Dvffy, 1 C. & D. C, C, I79)i—^bave all 
been held to involve questions of title. 

* 

^uestion^* 257. What is not a Question of Title. —^As we have 
tiUe%'*^ ^ already observed, a mere o^ser^ton of a claim of tiUe 
is not sufficient. Some proof must be given of its 
actual existence, in order that the Court may deter¬ 
mine whether such a question arises in the action. 
And the daim must be of a right of ownership in the 
land, or in some easement arising out of it. Upon < 
the 43rd £liz. c. 6, which gives no more costs than 
damages in any action personal “ not being for any 
title or interest of lands, nor concerning the freehold 
or inheritance of any lands,” when the Judge shall 
certify that the debt or damages do not amount to 
40s., it has been held that an adion by one commoner 
against another for injury of the right of common by 
digging turves {Edmondson v. Edmondson, 8 East, 
294 ): an action of trespass for a distress, the defen¬ 
dant justi^ing as agent, and the issue joined upon 
the fact cf agency {Howard v. Cheshire, Say. Rep. 
250) : an action for taking sand and gravel from 
Hounslow Heath ( White v. Smith, 1 Wils, 94),—did 
not involve questions of title. 

These instences will suffice to show that title does 
not necessarily come in question because the subject 
of dispute is the freehold, or something that forms a 
part of the freehold. Every case must rest on its cir¬ 
cumstances, the test being, not the nature of the sub¬ 
ject-matter, but the nature of the claim. In the 
Superior Courts this would be for the most .part 
determined by the pleadings, and upon them some of 
the above cited decisions turned. But in the Counfy 
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Courts, in the absence of pleading)!, the must 

decide the claim of title upon the evidence, bairi&g in 

mind only that the point to be detramined is not if •mS. 

there be a title in fact, hut if title is so ia* i^iuestioH ih 

the action, that he could not decide tfte^di^^e icithout Au^heavb. 

deciding the title, ^ M-mattn 

Two cases are reported as having occurred in the 
County Court in which this question of title has been 
raised, and as they w^ Serve to illustrate the argu¬ 
ment, they may be briefly noticed here. 

In 'Penfold and another v. Newland (I C. C. Chron. 

123), the action was for daraageShfor seizing <a horse, ‘^iand 
and the defence was, that defendant was lord of the (ic c Ctuou. 
manor and had seized it for a heriot j to which it was 
replied, that the horse was the jwt property of the 
pluntiffs, and that one of them only was tenant of 
the manor. 

Tho Judge (Mr. Gcbdon) sud the question might be tried 
if tho plnutiffs would admit that the defendant was lord of the 
manor, and that he was entitled as such to seize the horse in 
question as a beriot, provided that horse was the property of his 
tenant. If these facts were admitted, then tho Court could fry 
what appeared to be really the issue, whether the horse in ques¬ 
tion WHb the property of both or of only one of the plaintiff. 

Edmund-^ said he denied the right altogether; but for the 
purposes of this action he would make that admission, provided 
it did not bind his clients as to tbe right 

Johnson said the admission must be unqualified. 

Edmunds said, then be should not make it, and the case was 
thereupon struck out, the Judge saying tbe Court was ousted of 
jurisdiction. 

In tbe case of Jenkins v. Evans (1 C. C. Cbron. Jenii/u v. ^ 
196), which was an action for tbe recovery of a tene- qJtw. 
ment, defendant had come into possession by the 
decease of the tenant a few days after the proper 
determination of the tenancy, it was held by Mr. 

JoHNBB, that the Court would not recognize a merdy 
equitable claim, and he proceeded to judgment. 

258. Corporeal and Incorporeal Hereditaments,^ Corporeal 
It will not be necessary in such a treatise, as this to JJ^ierSut*^ 
enter upon a definition of these terms, which must be meats, 
sufficiently fhmiliar to every reader. But, generally, 

z 3 
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it nw be said that whatever is a part of the freehold, 
or aSbed to it, is a corporeal hereditament, and loith* 
oat the jurisdiction of the County Courts if the title 
to it ^ m dispute. But, if the fixtures be severed, 
trees cut, or roots dug up, they cease to be a part of 
the freehold, and a claim to them may be adjudicated 
upon in the County Courts. So may. the emblements 
of land, that is, crops usually grown within the year: 
but crops that last more tham a year, as grass, clover, 
and so forth, which are merely cut, but the roots 
rem^ for ftiture crops, are part of the freehold. 

As to incorporeal hereditaments, there has been a 
decision in the Court of Elxchequer Which has deter¬ 
mined that where an Act of Parliament authorizes .the 
levying of certain rates to be paid by the tenant, who 
is to £duct the amount out of the rent, notwith¬ 
standing any agreement to the contrary,” that means 
any present agreement, and that the parties might 
afterwards agree between themselves how it shall be 
paid. A tenant who had paid the rate was held to he 
entitled to sue the landlord in the County Coiurt for 
tile recovery of the same, and that it was not a case 
in which an incorporeal hereditament was in question, 
so as to take it out of the jurisdiction of the County 
Court; (Gtcynne v. Knight, 1 C. 0. Chron. 189.) 

In Lloyd v. Jones (1 Cox & Macrae, 111), it 
was held by the Court of Common Pleas, that the 
jurisdiction of the County Court in an action of 
trespass is not ousted by a plea that defendant com¬ 
mitted the supposed grievance to raise ft question of 
title, and in the exercise of a right he possessed by 
immemorial custom; that one person cannot have a 
profit a prendre in the soil of another; and that a 
custom of fishing cannot he considered an incorporeal 
hereditament within the meaning of the statute. The 
facts and the law are so well stated in the judgment, 
that we give it entire. 


bi this cMe a rule was obtained on tlie port of the defendant, 
calling upon the plaintiff to show cause why a writ of prohibi¬ 
tion should not issue, to be directed to the Judge of the County 
Court of Meiionethtiiire, to stay hirther procoedings in this 
case. The ground on which- the defendant claimed to be 
entitled to the writ is, that the action is brought to recover 
damages for an 8Ueg<ri trespass, the defendant having entered 
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the plaintiff’s land and fished, or attempted to fidi, there; the 
defendant contended that snch act tras done in the ezerclBe of 
the right conferred oa him as an inhabitant of the town of.Bala, 
under an immemorial cnstdm; and as the clmm of right set up 
bf the defendant under this custom may be disputed, it was 
contended that the jurisdiction of the County Court orer the 
case was ezcIuM by the statute 9 & 10 ^ct. c. 95, s. 58, 
by whi<^ it is provided that the Court shall not have cog¬ 
nizance of any action in which a claim to an incorporeal here¬ 
ditament may be disputed. The afiidavits filed in Bapp<»:t of the 
rule state the defendant to have been an inhabitant of the town 
of Bala, and that an immemorial cusfom eaists there conferrag 
the right before mentioned upon the inhabitants of that town, 
and that the alleged trespass was committed by the defendant 
at the instance or request ^ the several mhabitants associated 
there, for the purpose of asserting the existence and validity of 
the custom set up. The affidavits read in answer to the rule 
deny the existence of the custom in point'of fact, and state that 
the defendant was not a householder; that he is a person having 
no visible moans of support, and is wholly incompetent to pay 
any damages or costs which may be mwvered agmnst him.- 
Having h^rd the arguments in support of the rule, we are of 
opinion the jurisdiction of the County Court over the case is not 
excluded by the proviso referred to in the statute 9 & 10 Viet, 
c. 95, s. 58, and that the rule must be discharged. The custom 
set up is in effect a custom for the inhabitants of Bala, as sudi, 
to have tL profit a prendre in the soil of another; but we think 
no question can be smd to arise in tins case regarding such a 
custom, as it has been held as clear and undoubted law for two 
centuries, that no such custom can exist in point of law. The 
question was determined in the fourth year of James I., in 
(rateuDood's ccae (6 Coke, 60, a), that such a custom is void in 
law; and since that case the law has been considered as settled, 
and is not now open to question or doubt The jurisdiction of 
the Court cannot be excluded by a pretence of a custom which 
has been so long and solemnly determined to have no valid 
existence. But further, supposing .any questiou could arise 
regarding the custom, still the circumstances would not bring 
the cose within any (ff the cases over which the jurisdiction of 
the County Court is excluded the 56th section, referred to, 
inasmuch as that section excludes the jurisdiction in cases 
involving disputed claims to incorporeal hereditaments; and 
the claim in question is not properly a claim to a hereditament. 
Hereditatneut is defiited in the text-books and antboritivS to 
signify all such things, whether corporeal or incorporeal, which 
a man may have to him and his heirs, by way of inheritance, 
which, if they were not otherwise bequeathed, would come to 
him, that is, as next of blood, and not pass to executors and 
administrators os chattels do: (see Termes de Ley, Co. Lit. 6 a, 
and Co. Lit. 6 5.) It is ohrions the right claimed tinder the 
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oofltom alleged is not a claim to a hereditament^ and therefore 
not such as to exclude the jurisdiction of the County Court; 
the rule, therefore, must be discharged with costs. 


Cap. 2. Her€ditaments,’^kxi action was brought in the 
Whitechapel County Court for the amount of certain 
paving rates imposed by an Act of Parliament, A 
question arose as to the situation of the premises on 
which the rate was imposed. The defendant con¬ 
tended that this was a maim to an incorporeal here¬ 
ditament, and was not, therefore, within the jurisdic¬ 
tion of the Court. After judgment for the plaintiff, 
the defendant obtained a prohibition out of Chanceiy, 
which was, however, set Mide by the Court of 
Exchequer, that Court being of opinion that the rate 
was a mere money payment, and not an incorporeal 
hereditament; {BaddeUy v. Denton, 14 L. T. 256.) 


Fair, toll, 
market, or 
ftanchiK. ^ 



259- Fair, Toll, Market, or Franchise. —^The juris¬ 
diction of the County Court is ousted also where the 
title “ to any toll, fair, market, or franchise shall be 
in question.” It will be unnecessary to lumber these 
pages vdth definitions of those terms: the practitioner 
requiring the information will find it in Stephens' 
Commentaries, vol. 2, pp. 14, 15, 123, 535, and voi. 3, 
pp. 257, 268. 


vSiditrS ^ vjhere the VolidUv of any Devise, Bequest, 

any d^se. disputed. —Another exception to the juris- 

bequest, &c, diction by the same section (the 5ath), is that of any 
action " in which the validity of any devise, bequest, 
or limitation under any will or settlement may be dis¬ 
puted.” 

It is to he observed that the language of the statute 
differs in relation to questions of title, and questions 
as to the validity of a devise, &c. ’Jlie exception in 
the one is, where the title, &c., “ shall be in q?iestion,” 
and in the other, where the validity, &c.. “ may be 
d^uted,” This, as it appears to us, will require a 
distinction in the treatment of the two cases. 'lo oust 
jjurisdiction on the f^und of title, that title must be 
in question in the action; hut in the case of “ a devise, 
bequest, or limitation under will or settlement,” being 
necessary to be produced in order to establish the 
debt or demand, it will suffice for the other party to 
assert that he disputes the validity of such devu^ &c., 
in order to take tne case out of the jurisdiction of the 
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County Court, so at least, as respects the reference Boos iv. 

to the document so disputed. In the one the Judge 
must hear and be satisfied that the title is really in non. 
question in the action. In the other it will suffice that *—. 

one party says, ** I dispute the validity of that devise, ^ 

&c./’ to take it out of the jurisdiction, without any M-matto'. 
decision by the Court whether there is or is not a bond 
fide substantial ground for such dispute. If the case 
does not, in fact, depend upon the validity or other¬ 
wise of such disputed document, and the Court can 
arrive at a decision by other evidence, we presume 
that it may do so. Ine jxirisdiction is only ousted 
where the subject-matter of the action is something 
that depends upon the validity of a devise, bequest, 
or limitation under a will or s^Iement, which is dis¬ 
puted by the party ageunst whom it is to be enforced. 

261 . Other excepted Personal Actions .—^The other ^ther ex- 
exceptions by the statute from the jurisdiction of the MnaiwSfons. 
County Courts are actions “for any malicious prose¬ 
cution, or for any libel or slander, or for cnminal 
conversation, or for seduction, or breach of promise 
of marriage.'^ It will, we presume, be unnecessary to 
define these. 


262 . As to Actions for Debts, 8fc, within the Juris¬ 
diction of the County Courts .—If a party sue in the 
Superior Court for a debt or demand recoverable in 
the County Court*, and obtain a verdict for less than 
20/. if the action be founded in contract, or for less 
than 5/. if it be founded on tort, he will have judg¬ 
ment to recover such sum only and no costs. And if 
the verdict be for the defendant, such defendant is to 
be entitled to his costs as between attorney and client, 
unless in either case the Judge who tries the cause 
shall certify on the back of the record that the action 
was fit to be brought in a Superior Court. The 
following is the language of the section: 


Sect. 129. And be it enacted, that if any action shall bo SwHon 12 &. 
commenced after the passing of tliis Act in any of Her as to actions 
Majesty’s Superior Courts of Record, for any cause other than 
those lastly lierrin-bcfore specified, for which a plaint might in Superior 
have been entered in any Court holden under this Act, and a 
verdict shall be fi>uQd for the fdaintiff for a sum less than 
twenty pounds, if the said action is founded on contract, or less 
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DooK IV. than firo pounds if it bo founded on tort, the said plaintiff shall 
jraisnio- jndgment to rccoyer such sum only, and no costs; and if 

* verdict shall not bo found for the plaintiff the defendant shall 
Cap. 2. be entitled to bis costs as between attorney and client, unless in 

Judge who shall try the cause sliall certify on 
the back of the record that the action was fit to be brought in 
such Superior Court. 

As this is a question of extreme importance to the 
practitioner, it will require careful attention. 

The terms are **for any cause other than those 
lastly herein*hefore 8]>ecified,” (that is to say, the 
causes in which, by sect. 128, a concurrent jurisdic¬ 
tion is given to tne Superior Courts, ** where the 
plaintiff dwells more than twenty miles from the 
defendant, or where the cause of action did not arise 
wholly or in some material point mthin the jurisdic¬ 
tion of the Court within which the defendant dwells 
or carries on his business at the time of the action 
brought, or where any officer of the County Court 
shall be a party), for which a plaint might have been 
entered in any Court holden under this Act.” 

The question will arise here, for what causes it may 
be deemed that a plaint might have been entered so 
as to deprive the plaintiff of costs if he fails to 
recover more than 201. in contract, or 5/. in tort. 
If, for instance, his demand be for several matters, 
together exceeding 20Z., but each one less than 20/., 
it is necessary to determine whether he might have 
sued for all in the County Court, or if he must so 
have sued. If, for instance, he should join them in 
the Superior Court, it may be contended that, being 
distinct causes of action, he might have entered a 
plaint for each case separately in the County Court, 
and, as he might have so done, he is, by this section, 
deprived of his right to costs in the Superior Court. 
On the other hand, if he divides them improperly for 
the purpose of bringing several actions in the County 
Court, ne runs the risk of losing the excess beyond 
the sum he would there be permitted to recover. 

Again, where defendant owes plaintiff more than 
20/., but plaintiff owes defendant a sum, say 10/., 
which would reduce the balance to less than 20/., 
plaintiff might vet bring his action in the Superior 
Court, because nis demand is for the whole amount 
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of the debt, and the set-off is a privilege of the defen- Book iv. 
dant, which he may use or not at his pleasure* and in 
such case the plaintiff’s daim b not one for which a noir. 
plaint might have been entered in the County Court. 

263 . Concurrent Jurisdiction of the Superior Courts^ 

—From the above section, then, it may be gathered — 
that the Superior Courts have a concurrent jurisdic- 
tion with the County Courts in all cases. Thcof^eSu^ 
Superior Courts will not, however, entertain an action lior Courts, 
to recover a less sum than 40r.: (^Sutton v. Parment, 

1 Cox & Macrae, 237.) A plaintiff may, if he pleases, 
still sue in the Superior Court in every case, provided 
he is willing to sacrifice his costs if he succeeds, and 
to risk the payment, should he fail to obtain a verdict, 
of the costs of the defendant, to be allowed as between 
attorney and client. 

But it is at his option to sue in the Superior Court 
or in the County Court in all actions for torts where 
he recovers a sum exceeding 51. and not exceeding 
50/. And in all actions ex contractu where he recovers 
a sum exceeding 20/. and not exceeding 50/. But it 
b enacted by 13 & 14 Viet. c. 61, ss. 11, 12, and 13, 
that if in any actions commenced after the passing of 
that Act in any Superior Court the plaintiff shall 
recover a sum not exceeding 20/. in any action ex 
contractu within the jurbdiction of the County Court, 
or a sum not exceeding 5/. in any action for tort 
within the said jurisdiction, he shall not recover any 
costs. 

Except— 

1st. In the case of a judgment by default. 

2nd. Where the Judge or other presiding officer 
before whom such verdict shall be obtained shall 
certify on the back of the record that it appeared to 
him at the trial that the cause of action was one for 
which a plaint could not have been entered in any 
such County Court as aforesaid, or that it appeared 
to him at the trial that there was a sufficient reason 
for bringing the said action in the Court in which the 
said action was brought. 

3. Where the plaintiff shall make it appear to the 
satisfaction of the Court in which such action was 
brought, or a Judge at chambers, that the said action 
was Drought for a cause in which concurrent jurisdic¬ 
tion is given to the Superior Courts by 9 & 10 Viet. 
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Book IV. o. 128 (as to which Bee ante, p. 201), or for which no 
jui^ic- could have been entered in any such County 

TioK. Court, or that the said cause was removed ftom a 

JM-matitr. 

Jurisdiction 263a. Jurisdiction by Consent. —Sect. 17 of 13 & 14 
Viet. c. 6l, provides that the County Court may, by 
consent of both parties, try actions to an unlimited 
amount, and such as involve questions of title. The 
section is as follows: 


jurisdiction 


13 A14 ^t. Sect 17. And be it enacted, that if both parties shall agree, 
c. 6t,B. 17. by a memorandum signed by them or by their attorneys, that 

eases on l^he County Court sliall have power to try any of the actions 

hereinbefore respectively mentioned, in which the sum sought 
Court to be recovered shall exceed the sum of five pounds by the said 
m or fifty pounds by this act limited in the caap of 

such actions respectively, or any action in which the title to 
beyond its land, whether of firecfaold, copyhold, leasehold, or other tenure, 
or to any tithe, tdl, market, fair, or other franchise, shall be in 
question, then and in such case the said Court shall have juris- 
diction and power, to tiy such action: provided always, that 
the said parties or their attorneys shall state in their said 
memorandum of agreement, that they know such cause of 
action to be above the said sums respectively, or that they 
know such title to come in question in such action, and pro¬ 
vided that such memorandum shall be filed with the clerk of 
the said Court at the time of filing the demand of the plaintiff: 
provided also, that all local actions to be tried before any County 
Court with the consent of the parties shall be brought and 
tried in that jurisdiction only in which the lands, tenements, or 
hereditaments, or some part thereof are situate, are in respect 
whereof such actions shall be brought. 


The following; may be the 

Fobm op Mskobakdvm. 

Mmorandtm of agreement made this day 

of , between A. B., q/* , in the eomty 

of f and C. D., of , in ike eomty of 

Whereas di^fUes have arisen between the taid, A. B. and 
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C. D., Ity reaacn <ifa eerUUn demand by the •aid A. B. t^pon 
tha taid C. D. ^ a aum exeaeding the mm of 50/., to «mf, the 
turn of £ , in rtapeoi of a certain alleged [dAt or 

demand j tre^asa, or ao the case ma^ be,^ (t hereby agreed 
bettoeen the eaid A. B. and C. D. that the County Court tf A. 
at B.) shaU have power to try the eaid alleged \d^t or demand^ 
^. 3 , and the said A. B. and C. D. do hereby etate that they 
know that such catMe of action is above the sum of 50/. Wit¬ 
ness the hands qf the said parties. 

(Signed) A. B., 

C. D. 

Witness -—. 

WiiBRB Titus zs uttbndkd to bb trisi>. 

hfeTTiorandum of agreement made this day 

of , 18 , between A. B. , m tAe County 

of , and 0.11. of the same place. Whereas 

a dispute has arisen between , rejecting the title 

[or which involves questions that relate to the tUUi), to a 
certain [here describe proper^ in dispute], it is hereby agreed 
between the parties hereto that the County Court of , in 

the County of , shall have power to try the same by an 

action in the said Coun^ Court, and the said A. B. and G. D 
do hereby state that they know that such title will come m 
question in swk action. Witness the hands qf the said parties. 

(Signed) A. B., 

C. D. 
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Witness 



CAP. III. 


AS TO -THE PARTIES. 

BooeIV. We take the provisions of the statute as to the 

certain particular actions in the order in 
%ioR. ‘ which they present themselves. 

Am —®y 64 minors are empowered 

— * to prosecute any suit in the County Court for. any 

sum not exceeding ^Ol. for wages due> or piece-work, 
or work as a servant. 


Sect. 64. And be it enacted, that it shall bo lawfnl for any 
person under the age of twentymo years to prosecato any snit 
in ASij Conrt holden under this Act for any sum of znonev not 
grater than twenty poonds which may be duo to him for 
wages or piece-work, or for work as a servant, In the same 
manner as if be were of full age. 

9 

This - provision, in fact, extend to the County 
Courts a juri8di(^on previously ^ven to a Magis¬ 
trate. i. 

Partners. 265. Partners ,—By sect. 65 it is enacted “that the 
jurisdiction of the Countv Court under this Act shall 
extend to the recovery of any demand, not exceeding 
the sum of 20/., which is the whole or part of the 
unliquidated balance of a partnership account.” 
Hitherto, as the reader is aware, a partnership 
account, however trifling, has been cognizable only 
by a Court of Eouity. Uzttil it had been settled, and 
a balance agreeu to,-from which a distinct promise 
from the one party to pay it to the other might be 
inferred, so as to create a new cause of action* (hstinct 
from the partnership, the Courts of Common Law 
have afforded no remedy. For this defect, provision 
to a limited extent has been made by the County 
Courts Act, and now a partner may there sue his 
partner for the nnli^idated balance of a partnership 
account, not exceeding the sum of 20/. But this 


Section 64. 


Minora may 
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privilege is subject to the simie restrictions as other book jv. 

debts and demands, viz., that the cause of action shall 

not be divided for the purpose of bringing *two or tio\. " 

more suits, and if the plaint^P have a larger c&im than ^—■ , 

20/. he must abandon the excess, and i^^udgment to%triie^. 

will be in full discharge 6f aR demands ih^speot of 

his partnership accounts. (Sect. 63.) 

Tnis provision has.given rise to a very curious 
question, and led- to an unexpected result. A 
Court of Common Law having no jurisdiction over 
partnership accounts, will not in any manner interpose 
with the Judge of the County Court in zelarion to a 
partnership account, however much be may exceed 
his jurisdiction. In fact, in this p^icular the County 
Couit has an absolute and irresponsible authority for 
which, liowevor abused, there IS no remedy. This 
very important point was determined in the case of 
Durant and others v. Tomlin {I C. C. Ghron.’'278; 

1 Cox & Macrae, 129), which was as follows: 

In this case a rtile'aut fur a certiorari had been obtained to Dtrani eauJ 
remove into this Court a plaint enterfed in the Barnet County ^cc 
Court for Hertfordshire. The defendant was sued as a member 278). 
tYf the Bamot Association, by the other members for \8l. for 
his proportion of loss upon the transactions, of the Association 
dowu to a certain period, the 65th section of 9 8c. 10 
Viet, c 95, enacting, ** that the jurisdiction of the County Court 
under this Act hliall extend to the recovery of any demand not ' 
cxe(‘eding the sum of 20Z. which is the whole or part of the * , 
unliquidated balance of a parlnersbip aceouut,'^ &c. 

Sowarth showed cause, and contended that as this was.a 
question between jmtners, the Superior Courts could not enler- 
tmn it; aud that if the cause were to be removed, the pluintiffs 
would inevitably fail, fr9m a want of jorisdiefion, and that 
therefore the certiorari ought not to be granted. 

T. W. Saundersj in support of tlie rule, argued tb^ it never 
could have been the hitentioa of the Legislature to give to the 
County Courts jurisdiction in cases involving often such d^fi- 
cult and nice questions of law as those of partnership, and to 
prevent this Court from exercising its supervision; but that if 
any real difficulty presented itself from the want of jnrisdic> 
tion in this Court, it was removed by tlie 95th section, which, 
on the removal of a cause, enabled tlie judge to impMe such 

A A 
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tcnns ^ as to payment of costs, pTing security for debt and 
costs, or such other terms as he shall think fit,” tho defendant 
being ready to undertake not to raise any objection to the juris¬ 
diction of the Court to entertain the cause. 

Lord Denman, C. J. — do not sec how wo are to deal with 
the cause when it is removed—all we couhl do would be to send 
it to Chancery to be di^iosed cf. The undertaking of tho defen¬ 
dant not to raise any objection would not be sufiicient, if the 
other side does not consent. 

266. Co-Contractors .—In the case of Heginbotiom 
v.Tlague (1 C. C. Chron. 266 ), which was an action for 
contribution where one partner had been sued, for 
a joint debt, and satisfi^ the judgment, nigd now 
sought to recover, under the provisions of the present 
section, the defendant's share of the money so 
pai<), it was contended for the defendant, that the 
provisions of the section did not apply to cases of 
partnership, but only to co-contractors, in the limited 
sense of the term, and that the contribution intended 
by the statute was such only as already existed at 
Common Law between such as had been made defen¬ 
dants in the oiiginal suit. The difference was, that 
whereas at Common Law all co-contractors must be 
joined in the action, the County Courts Act permits 
them to Vie sued separately, giving to the party sued 
the power to enforce contribution against his co- 
contiuctors by the same process. On the other hand, 
it was contended that the words of the statute were 
so comprehensive as to embrace the case of a partner¬ 
ship, and such was the opinion, though not without 
some hesitation, of the Judge (Mr. Yatks). He 
said, ‘'After mature consideration 1 have come to 
the same opinion, although, as ^ must admit, my first 
impressions were rather the other way. Section 68 
of the County Courts Act compnses two distinct 
and independent enactments, but so connected with 
each other in phraseology as to become subject to 
the same rules of interpretation. By the &st, a 
plaintiff is enabled to sue one of several persons 
‘jointly liable,’ without encountering the risk and 
delay which, in the Superior Courts, would arise from 
a plea in abatement for noidoinder. By the second, 
‘eve^such Mrson,’ after'having complied with a 
specified condition, is enabled to recover contribution 
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from 'any other person jointly liable with him.* 
There is nothiD|;r in the Act which exempts partners 
from the operation of the former enactment, nor was 
it alleged toat they were so exempt; and it would 
soBTcely be in accordance with the general rules of 
interpretation, or with common sense, to give to the 
words 'jointly liable,* in the latter enactment, a more 
limited operation than that which they possess in the 
former. Upon this ground, therefore, alone, the 
pWntiff must recover. Again, admitting,, with Mr. 
Taylor, that the words of a statute must not be 
strained beyond their ordinary meaning, in derogation 
of established principles, another rule, equally well 
established, must not be forgotten, to the effect that 
an Act of Parliament must be so construed as to give 
some opwation to every part of it, except where 
clauses are plainly and irreconcilably at variance with 
each other or with the constitution. And in reference 
to this portion of the argument, I must observe that 
1 can find no authority for Mr. Taylor’s position that 
at Common Law the right to contribution did not 
exist between contractors, unless the person sued for 
contribution had been made a defendant in the 
original action. On the contrary, in Holmes v. fVil- 
liamson (6 M. & S. 158) ; Burnell v. Minot (4 Mopre, 
340); and Pearson V. (1 Mebs. & W. 504), 

which are the leading cases upon the subject, the 
defendant had not been a party to the original suit; 
nor can I see bow in an action for money paid to the 
use of the defendant, in which form contribution is 
alone recoverable, the allegation suggested by Mr. 
Taylor would be necessary. Unless, werefore, part¬ 
nership cases fall within the latter part of this section, 
its effect would seem to be nugatory, or merely a 
declaration of the Common Law. Upon this ground, 
therefore, likewise, the plaintiff must recover* Some¬ 
thing also was said or the hardship to which my 
construction of this enactment wonld give rise. The 
argument ah inconvenienH can have little effect in 
construing an Act of Parliament. If the Acts of the 
Legislature work an injustice, the Legislature must 
find the remedy. A Court of Law must interpret the 
law as it finds it. But in the present case I am dis¬ 
posed to think a different interpretation from that 
which 1 now give to the section in question would 
produce a gnater amount' of' evil. Ihe judgment, 

A A 2 
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RooB IV. therefore, will be for the plaintiff, and I have given 
jumSic* that judgment at some length, both because this is 
TioN, the first occasion upon which I have been called to 
Cap a opinion upon the section in question, and 

At because that opinion differs ffrom the first impression 

which 1 bad formed, and which 1 intimated at the 
hearing.” Nevertheless, we cannot but express our 
opinion that the point is extremely doubtful, and still 
open to argument. 


267* Executors and Administrators .—By sect. 66 
executors and administrators are ero])owered to sue 
and be sued in the County Courts, in like manner as 
parties in their own right; and execution is ta be 
such as would be given in the like cose in the Superior 
Courts: (see Practice, post.) 

Section 6C. Sect. 66. And be it enacted, that it shall be lawful for any 
Esccu^s 6*®cutor or administrator to sno and be sued in any Court 
may sue and bolden nuder this Act in like manner as if he were a party in 
his own right and judgment, and execution shall be such as in 
the like case would be given or issued in any Superior Court. 

268. No PriviUge allowed ,—By the 07th section it 
is provided that no privilege shall exempt any person 
from the jurisdiction of the County Courts. 


Setixonetl. Sect. 67. And be it enacted, that no privilege, except as 
Vo protege hereinafter excepted, shall be allowed to any person to exempt 
a.Iowed. him from the jurisdiction of any Court bolden under this Act 


Lewii T. 

lianu (I Cox 
&Mae.C6}. 


It is upon this provision that the question has 
arisen as to the privilege of attorneys still to sue and 
be sued in their own Courts, m spite of the ap- 
n^ently explicit language of the County Courts A^. 

argument was. that it having been decided that 
privilege could not be taken away but by expressly 
naming the privilege so intended to be abolished, and 
the language of the 67th section being general and 
not particular, it did not affect the privilege of an 
attorney. 

But it was determined in the case of Lewis v. Hance 
(I Cox & Macrae, 76), and Jones v. Brown (1 Coz & 
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Macrae, 102), that although the privilege to sue Book iv. 
remained unaffected by the statute, the privilege of 
being sued in their own Courts was taken away. Now, tfon. 
however, the privilege of attorney, as well ^ 

as defendant, has been taken away by 12 & 13 Viet. sttePofites. 
c. 101, s. 18, which enacts: 


Sect 18. That no privilege shall be allowed to any attorney, 12 & u Viet. 
Bolicitor, or other person, to exempt him from the provisioDB of 
this Act, or the eatd Act for the more easy Becovery of Small 
Debts and Demands in England. 


And by 13 & 14 Viet. o. 61, a. 11, it is provided, 
**that a plaintiff shall not be entitled to costs by 
reason of any privilege, as attorney or officer of suco 
court or otherwise.” 


269 , One of several Parties Hable .—^The 68th sec¬ 
tion makes a very useful provision for cases in which, 
where more persons than one are liable, it may be 
difficult to find both of them, or one may be out of 
the jurisdiction. In such cases the plaintiff is em¬ 
powered to sue, or Serve process on, one only, and 
judgment and execution may be had against that one, 
although the others may not have been sued or served, 
or may be out of the jurisdiction, and, in such case, 
the party against whom the judgment is obtained and 
by whom it was satisfied, *'may demand and recover 
in the County Court, under this Act, contribution 
from any other person jointly liable with him,** This 
important section is as follows: 


Sect. 68. And be it enacted, that where any pluntiff shall SeetiM 66. 
hare any demand recoverable* nnder this Act against two or one of ^teve- 
more persons jointly answerable, it shidl be snificient if any of m*y* 
Bach pei-sons be served with process, and jadgment maybs be sued, 
obtained and execution issued agaiost the person or persons so 
served, notwithstanding that others jointly liable may not have 
been served or sued, or may not be within the jurisdicrion of 
the Court; and every such person against whom judgment shall 
have been obtained under this Act, and who shall have satisfied 
such judgment, shall be entitled to demand and recover in the 
County Gonrt under this Act contribution from any other person 
jointly liable with him. 
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In all cases of joint liability it would, therefore, be 
most prudent to sue one defendant only, choosing, of 
course, the most accessible, and the most solvent. 

270. Insolvents. —In consequence of a decision of 
the Common Pleas, it had been much questioned 
whether a final order in insolvency was a bar to an 
action aminst the insolvent in the Coun^ Court, it 
having been reported to have been bolden by the 
Sui)erior Court that, although the final order operated 
to protect the person^ it did not protect the property 
of the insolvent. That point, however, has now been 
settled by overruling, or rather explaining, the judg¬ 
ment of the Court of Common Pleas. A brief state¬ 
ment of the argument and its result will be necessaiy. 

The case of Toomer v. Gittgell (3 C. B, 322), 
decided that a final order in insolvency, under stat. 
7 & 8 Viet. c. 96, protected the person, but- not the 
prfmerly of an insolvent. 

In the case of Jacobs v. Hyde (11 Law T. 332; 1 
C. C. Chron. 299), the Court of Exchequer has de¬ 
termined that the case in the Common Picas has been 
misunderstood, and that the statute in question 
operated to protect both property and person. 

The question arose out of the construction of two 
statutes, the 5 & 6 Viet. c. 116 , and the 7 & 8 Viet, 
c. 96. By the first, protection was given to the 
]>erson and property of the insolvent, and the final 
order was specifically declared to be a sufficient plea 
in bar to an action for a debt contracted before the 
filing of the petition. 

But the second statute, which was to amend the 
first, gave to the commissioner the power of correct¬ 
ing the schedule where there was error, but no fraud, 
and enacted that the insolvent should in such case 
be entitled to every benefit and protection of the said 
recited Aqt and of this Act(sect. 30.) It was also 
enacted, by section 70, that nothing therein was to 
be construed “to repeal, aflFect, or in any manner 
alter the provisions of the said recited Act, except so 
far as herein above expressly provided, or except so 
far as the provisions of the said recited Act may be 
inconsistent with, at at variance with, the provisions 
of this Act,” 

But, by section 22, it is prowded that “ the final 
order to be made under the provisions of the svd 
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Act, as amended by this Act, shall protect the p^son 
of petitioner firom beinjf taken or detained under 
any process whatever.** 

The point at issue was, upon these sections, 
. whether the provisions of the second statute (7 & 
Viet. c. 96), were inconsistent or at variance with the 
provisions of 5 & 6 Viet. c. 116 . 

In Toorner v. Gingell'they were held to be so: 
at least, such was the seeming result of the decision. 
But, in truth, it was not so decided; for in that case 
the plea was not h'amed upon the 10th section of the 
first Act, but upon the fin^ order under the Amend¬ 
ment Act. The Court held, that such an order was 
applicable, under that statute, only to the person, 
the section' upon which it was firmed containing 
no provision extending the protection further. In 
the case of Jacobs v. Hyde, however, the plea was 
properly framed upon the 10th section of the first 
Act, and the Court of ^chequer held that the 
second statute contains nothing inconsistent or at 
variance with the 10th section of the first statute, so 
as to operate as a repeal of its provisions, and, con¬ 
sequently, that the plea is good, and the final order, 
tena^ the 10th section of 5 & 6 Viet. c. 116, is still a 
plea in bar to an action for a debt contracted before 
the date of filing the petition, protecting property as 
well as person, 

271. Who may appear for Parties in the County 
Courts. —^TheQlst section provides for the appearance 
of parties by counsel or attorney, thus : 

Sect. 91. And be it enacted, that no person shall be entitled 
to appear for any other party to any proceeding in any of the 
said Courts unless he be an attorney of ouo of Her Majesty’s 
Superior Courts of Becord, or a barri.ster-at-law instructed by 
such attorney on behalf of the party, or, by leave of the Judge, 
any other person allowed by the Judge to appear instead of 
SQch party; but no barrister, attorney, or other person, except 
by leave of the Judge, shall be enfiUed to be heard to argue 
any question as counsel for any other person in any proceeding 
in any Court holden under this Act; and no person, not being 
an attorney admitted to one of Her Majesty’s Superior Courts 
of Becord, shall be entitled to have or recover any sum of money 
for appearing or acting on behalf of any other person in the 
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said Court; and no attorney shall be entitled to haye er recover Boos IV. 
therefore any sum of money, unless the debt or damage claimed jiiJJlJu.. 
shall be more than forty shillings, or to have or recover more tion. 
than ten shillings for his fees and costs, unless the debt or Cap. 3. 
damage claimed shall be more than five pounds, or more than 
fifteen shillings in any case within the summary jurisdiction . 
given by ibis Act; and in no case shall any fee exceeding one 
pound three shilling and sixpence he allowed for employing a 
barrister as counsel in the cause; and the expense of empl(^ng 
a bamstcr or on attorney, either by plaintiff or defendant, shall 
not be allowed on taxation of costs in the case of a plaintiff 
where less than five pounds is recovered, or in the case of a 
duiendant wliere less than five pounds is claimed, t>r in any case 
unless by order of the Judge. 

'fhe Courts, with the eiugle exception, we believe, 
of Bristol, have properly enforced, with the utmost 
strictness, this provision; and, except under very 
peculiar circumstances, have refused leave to any 
other person than an attorney, or a barrister, in¬ 
structed by an attorney, to appear for any party. 

Each part of this section has given rise to some 
questions, and, therefore, we will consider each 
separately. 

1. No person shall be entitled to appear for any Attorney or 
other party to any. proceeding in any of the said to 
Courts unless he be an attorney of one of Her Majesty^s appcju’. ^ 
Superior Courts of Recofdi or a barrisfer~at~law, in¬ 
structed by such attorney on behalf of the party** 

An attorney or counsel, therefore, is entitled to 
(^pear for any other party, without leave of the 
Judge, although he may not, without permission, 

‘‘argue any question as counsel.” As these last 
words are restrictive, they will be construed strictly, 
and counsel or an attorney will, therefore, be entitled 
to do all in the conduct of a cause but argue it, even 
without the consent of the Judge;—as to appear and 
examine witnesses. 

But it is to be observed, that the Act distinctly 
declares that a bairistcr-at-law shall be instructed by 
an attorney: he cannot receive his instructions firom 
the client directly; the etiquette of the Superior 
Courts has been made the law of the County Courts. 

The language of the statute is in this respect suffi- 
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cientiy’ explicit; and the point haa actually ansen and 
been so decided by Mr. Oarrow, in the case of 
Custard v. Rendall (1 Cox & Macrae, 49). 

2. Or, by leave of the Jv^ge, any other peraont 
allowed by the Judge to appear instead of such party. 

'rhus, a discretion is given to the Judge to permit 
any other than a banister or. an attorney to appear 
for a party; but the circumstances should be ex> 
tremely strong to sanction the relaxation of so whole¬ 
some a rule. It is most important that the County 
Courts should preserve the respect of the public, and 
this they would not do, if the proceedings were to 
be conducted differently irom those which the public 
are accustomed to witness in other Courts. The 


immediate consequence of permitting other than pro¬ 
fessional persons to- appear for the parties would ,be 
the springing *up of an army of sham lawyers^ to 
prey, unrestrained by any responsibilities, uporfihe 
suitors, and to drive fron^tbe Courts all respectable 
members of tha profession, who would not submit to 
be brought into conflict mth su^h disrejiutable per¬ 
sonages as they would be compelled there to meet. 

These considerations cannot be too strongly im¬ 
pressed upon the Judges of the County Courts, that 
they may be induced to resist the continual tempta¬ 
tions that offer to relax the rule in favour of particular 
cases, where it may appear to operate hardly. But, 
when once the rule is broken, it is so difficult to draw 


distinctions, and the inducement is so strong to ex¬ 
tend the relaxation by almost imperceptible degrees, 
that the prudent and proper course will be to adhere 
to it in cdl its strictness, and in no case to permit a 
party ta appear but by counsel or attorney; or, at 
furthest (upon proof of illness or unavoidable ac¬ 
cident), by a meinher of his family. We will briefly 
state what are the reported decisions of the Courts 
upoatliis subject. 

In many of the Courts a rule has been adopted, 
which it would be desirable to adopt in all, namely, a 
Court roll has been provided, and those attorneys only 
who sign it are considered as attorneys of the Court, 
and permitted to argue there. The rule was so laid 
down by Mr. Wilson at Swansea, as reported 
in 1 C. C. Cbron. 18. Mr. Kqe, in Bedfordshire, 


(1 C. C. Cbron. 18), also expressed his “high ap¬ 
proval of a Court roll bein^ kept.” 
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In Davies v. Janes (1 C. C. Chron. 170), Mr. 
JoHNSs laid it down as a ruls that he should inquire 
of an attorney^ appearing for a suitor, whether he 
appears as an attorney or as an advocate only. The 
reasons were thus stated: 


Book FV. 

THIS 

JUftlSDIC* 

XIQK. 


C<^. 3 
As to Portias, 


The CoCBT.—It is necessaxy to know whether the gen- c. 

tlemen who appear £<»• the pities are acting as their attorneys Chron. I70). 
or merely as advocates. This has arisen from some services of 
notices, &c. having fuled, in consequence of the attorneys 
stating that they merely aj^teared as advocates in the cause. 

I have therefore desired the Clerk to ask each attorn^ that 
appears, whether he is acting as attorney or merely as ad* 
vocate. - 


To which the reporter subjoins thq fcdlowing note: 


Qwsre —Can an attorney be jconsidered in strictness merely 
as an advocate ? His right of advocacy is in respect of being 
“ an attorney,”—none others, except barristers, being permitted 
to appear tn this Court; so that he appears in each case to 
advocate it as an attorney,” and then as he appears Jbr the 
party it must be as “ attorney for that party,” and that even 
though he only happens to be the agent of anothei* attorney 
who employs him to speak. An entry was generally made on 
the Court-books of this Court, appeared by A. B., attorney,” 
or “appeared by C. D., barrister, and E, F., attorney,” or 
appeared by A. B, advocate.” In this case Mr. Evans was 
not acting as agent for another attorney, and the Clerk of the 
Conrt entered the appearance as “by advocate Mr. Evans.” 

In some cases the entry was “ by attorney and advocate Mr. 

Smith.” It was understood amongst the professional men, that 
in future there would be bat few “ attorneys” conducting cases 
in Court; they would be almost all “advocates” merely, as 
then they considered there would be no liability on them for the 
Court-fees. 

272. 'Pre-audience ,—^The right of counsel to exclu- prc-audiencp 
sive audience and pre-audience in the County Courts 
has been much considered, and the general con- 
dusioa appears to be, that they should not have 
dther pre-audience at exclusive audience. Thus, 

B B 
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Mr. Francillon, in Gloucestershire, is reported, in 
1 C. C. Chron. 24, to have refused pre-audience to 
counsel. But this appears to have been a general 
rule, that he would not give precedence to ai^ cases 
in which professional men were engaged over others 
in which the parties were not represented profes¬ 
sionally. The claim to exclusive audience was argued 
at great length in Carmarthenshire, before Mr. 
JoHNES, and will be found elaborately reported in 
1 C. C. Chron. 191> and the result is thus stated in 
the head note to the report: 

Upon an application made for eKclosive audience for counBcl 
in this Court in causes where the demand was above 5/., and in 
all insolvency and protection cases: 0. 

Held, that this Court has power to grant exclusive .audience 
to whomsoever the Judge may please: 

That probably this Court would deem it right to give such 
exclusive audience if a sufficient bar usually attended to afford 
the suitors a choice of advocates. 

But in the present state of the Court, and in the absc'nco of 
such a choice, this Court will not entertain the application. 

In protection and insolvency cases, however, in which tJie 
practice has been already determined by the insolvent commis¬ 
sioners, this Court will grant exclusive audience whenever four 
barristers are inesent, but not otherwise. 


And the claim to pre-audience, so far as -regards 
the practice of the County Courts, was refused by the 
Judge of the Staffbrdshu^ Court (reported I C. C. 
Chron. 268), who smd. 

This is an application made to mo at the last Court, on behalf 
of the members of the bar, for exclusive audience in the 
business of this Court relating to insolvents, and of pre¬ 
audience in the County Court hnsinoss. It is an application to 
the discretion of the Court—not urged as a matter of right, 
but founded on public convenience, and on public policy. Of 
course, these are the only grounds on which an appeal to the 
discretion of any Court of Justice can be properly mode; for 
such Court, in its practice, its rules, and its regulations, can 
only properly have regard to what will most conduce to tho 
beuent and interests of the community, and the suitors for 
whom this Court is constituted. It is necessary, ther^ore, in 
the consideration of this application, to refer h> the peculiar 
principles and purposes upon and for which this Court is 
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established,—namolf, to afford the readiest and cheapest means 
of legal investigation for the recovery of debts, unfettered by 
the i^hnicalities of pleading or of wrocacy. And 1 do not 
hesitate to say that, in my judgment, the granting of this 
application, in the present business of the Court, would be a 
dir^ violation of tne intention of the Act of Parliament, and 
of the Goi^tution. of this Court, as tendi^ to increase ex¬ 
pense, and to raise an impediment to the suitor's coming in his 
own way before the Court. The question as to insolvency 
cases has somewhat more of difficulty in it, inasmuch as it is 
urged that the bar were allowed by the Commissioners of 
Insolvent, when on circuit at Stafford, such exclusive audience. 
1 own 1 feci some difficulty on this point but, after great con¬ 
sideration, and not without groat reluctance, I do not deem 
the nature or extent of such business as lustif^ing such exclu¬ 
sive audience j for, considering that applications in insolvency 
relate to inquiries that r^uirc no great technicality of advocacy, 
and with re ^ t% which the saving of expense is of great 
importance, 1 sec no likelihood that the extent of that business 
is likely to secure the attendance of a bar; and considering 
tliat in cases of m^itude, where expense U justifiable, 
counsel may be employed, and looking at the whole hearing of 
the business as it Is now connected with this Court, 1 feel 
myself obliged, in the present state of this Court, to refuse the 
^plication, and to make no distinction in insolvency cases. 
Were 1, in this matter, to allow myself to consult my own 
iuelinatiou and wish, I should come to a different conclusion, 
if I thought that it would secure to me what I consider of 
such iiigh importance, the assistance of un infiuential and 

S owcrful bar. I hold the importance of such a body to the 
uo administration of justice, where it can be properly had, in 
the very first degree: and whei*ever tlio business oi a Court 
will secure the attendance of such a body, ever)' ^courugement 
will readily bo given to it. Its assistwco by its ai'gumonts. 
its check upon arrogance and negligence, its exposure of 
ignorance or biasj its resistance to oppression, its countenance 
and support to independence and lutcgiity, arc what cveiy 
Judge must deem of the highest value; and wherever and so 
long as high sense of honour, of independence, of integrity, 
and of learning are the characteristics oi bar, there will be 
no backwardness on the {lart of the community to appreciate the 
value of their services and to seek for their assistance. Put I 
do not consider that I should be rightly consulting the in¬ 
terests either of the community or the bar, if I were to force 
unnator^ly upon that community the employment of barristei's 
in a Court constituted as these Cfounty Courts are, and in busi¬ 
ness such as at present is disposed of Iicre. In coses in wliich 
their assistance is Mt to be nocessai'y, and the expense justifi¬ 
able^ they will no doubt be resorted to, but I consider I should 
bo violating the principlo of the Act under which 1 sit, and 
much embarrassing the utili^ of this Coiu't, if I were in any 
degree to obstruct the facility with which all parties arc 
enabled under it to approach the seat of justice in the simplest 
and least artificial way, and at the least possible expense. 
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3. “But no barrister, attorney, or other person, 
except by leaoe of the Judge, shall be entitled to be 
heard to argue any question as counsel for any other 
person in any proceeding tn any Court holden under 

, this Act*' 

Although, therefore, the appearance of counsel or 
attorney for a party in any action is a matter of 
ri^ht, he may not argue any question as counsel for 
any other person without leave of the Judge. The 
term " argue" will, it is presumed, be strictly con¬ 
strued as meaning to address the Court on a question 
of law or fact, and will not extend to the examination 
and cross-examination of witnesses. 

4. “ And no person not being an attorney admitted 
to one of Her Majesty's Superior Courts of Record, 
shall be entitled to have or recover any sum of, money 
for appearing or acting on behalf of any other person 
in the said Court," 

This provision effectually protects the suitors 
against the impositions of debt-collectors and sham 


lasers. 

The fees payable to counsel and attorneys will 
come to be considered more properly in the chapter 
that will be devoted to the subject in the Book 
treating of the Practice of the Courts. 

And appearance by attorney is a right, 
is not compelled to appear m person. 

^rly so held by Mr. Koe, in Essex, in 
Webster v. Hooper (1 C. C. Chron. 104). 


The party 
It was pro- 
tbe case of 


273 . Universities, —^The 140th section preserves the 
rights and privileges of the Chancellor, Masters, and 
Scholars of the Universities of Oxford and Cambridge 
respectively, as by law possessed, and the jurisdiction 
of the Courts of the Cnaucellor or Vice-Chancellors 
of the said universities. 


274 . Stannaries Cour/^.—And the 141st section 
does the like with the CoiuIb of the Lord Warden, 
and of the Vice-Warden of the Stannaries of Cornwall. 
But it is expressly provided that “this provision 
shall not be deemed to prevent the establishment of 
any Coiirt under this Act within the said Stan¬ 
naries, or to limit or affect the jurisdiction of any 
Court so established under this Act.” 
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We conclude this chapter with some miscellaneous 
miestions that have arisen as to the jurisdiction of 
the Court in respect of parties. 
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275 . Foreign Ambassadors .—In the case of Mug~ AttopJ^iies. 
geridge v. Prince Castelcicala (1 C. C. Chron. 122), it — 
was contended that the privilege which was given to baBS§ois”^' 
ambassadors or foreign ministers and their domestics, Mvggei’Uige 
by statute 7 Anne, c. 12, which makes void all writs 
and processes whereby they might be arrested or c.c.cSron. 
imprisoned, or their goods and chattels distrained, i^)- 
was not applicable to plaints in the County Courts. 

The learned Judge was of that opinion, and that the 
plaint might be entered, and a summons issue; but 
tie stated that he had no power to give execution 
upon the judgment, if obtained, that being clearly a 
process whereby the defendant might have bis goods 
and chattels distrained. 


276. Soldiers on Service ,—At the Brompton County Soldiers on 
Coiirt, in the case of Upjohn v. Auger (1 C. C. Chron. 

125), it was held by Mr. Amos that a soldier in-du^O* 
actual service might be committed under the 98th *^"*’®“* 
section for contempt in disobeying the order of the ’ 

Court for the payment of a judgment by instahnents. 

277- Marines on Service ,—But in the case of Marines on 
Stapleford v. Graves (1 C. C, Chron, I7l), it was^p^ordv. 
held by Mr. Gale, in the Hampshire Court, that a oraw (i 
private in the marines is not liable to be committed 
under section 98 for nonpayment of instalments 
ordered by a Judge of the County Court; the com¬ 
mitment by the Judge of a County Court for dis¬ 
obedience to any order is not *'for some criminal 
matter” within me meaning of the Marine Mutiny 
Act, 10 Viet. c. 13, 8. 55. Mr. Gale took time to 
consider-his judgment, and it was in these words: 

In this case tlie defendant had been summoned to show 
cause why he should not be committed upon an unsatisfied 
judgment of this Court At the hearing, it appeared that he 
had means of paying the instalments ordered by the Court, 
and on that ground ought to be committed. As, however, the 
defendant is a private marine, I entertained a doubt whether 
the Marine Mutiny Act did not prevent this Court exercising 

B B. 3 
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Bf» 0 K IV. it8 general power of commitment. That statute (10 Viet. 

s. 55), enacts that “no person enlisted as a marine shall 
nos. ^ liable to be taken out of Her Majesty’s serrice by any proceew 
Cap. 3. or execution whatsoeyer, other than for some criminal matter,” 
uii]^a 3 jn cases of execution for debts above 30/. Inasmuch 
as this debt was under 30/,, the question is, whether a commit¬ 
ment under the County Courts Act ought to bo considered as 
“ for some criminal matter.” The exemption from arrest ob¬ 
viously is given, not for the personal benefit of the defendant, 
but for the benefit of :ho State, that it may not be deprived of 
the services of its soldiery. The exception to the exemption 
has also the same object in view; it would be injurious to the 
State that its soldiers and marines should have an immunity 
from arrest for criminal matters properly so called. The 
County Court commitment savours in some degree of criminal 
process—a process for punishment, inasmuch as it issues only 
after some misconduct of the defendant, either in the contract^ 
ing of the obligation, or in his subsequent conduct in neglecting 
to discharge it; but it appears to me that the commitment is 
much more in the nature of civil process, because, however 
gross might liave been the misconduct of the defendant, if he 
had paid the debt, or should be ready to pay it on being sum¬ 
moned, the Court could not commit him. Looking at the clear 
object of tbo Legislature, that the State should not lose the 
services of its soldiery unless an object which it considers of 
equal importance is to be attained, viz. that they ehotdd be 
punished for crimes and misdemeanors, 1 think that process of 
commitment arising out of a civil obligation, and principally 
put in motion to enforce it, cannot bo considered as “ process 
for some criminal matter,” within the moulting of the statute. 



CAP. IV. 


AS TO PROCEEDINGS. 

t 

278. Judge to be sole Judge unless Jury summoned. 
—It is enacted sect, 69 that the Judge shall be 
'Hhe sole Judge in all actions brought m the said 
Court, and shall determine all questions, as well of 
fact as of law, unless a juiy shall be summoned,*’ &c. 
'Phis is the section: 

Sect. 69. And bo it enacted, that tbe Judge of the County 
Cuart siiall be the sole Judge in all actions brouglit in the said 
Court, and shall determine all questaons as well of £ict as of 
law, unless a jury shall be summoned as hereinafter mentioned; 
and no suitors shall in any case be summoned to hold or have 
any jurisdiction in any Court holden under tliis Act. 

But the discretion thus vested in the Judge is not 
altogether absolute. There are restrictions which 
may, perhaps, be thus described: 

The limit of his jurisdiction is the limit of his dw- 
cretion. Provided he be acting within his jurisdiction, 
that is to say, deciding a matter which he has a right 
to decide, his discretion is absolute, and a Superior 
Court will not review that decision, however erroneous 
in law or in fact. But the Superior Court will inter¬ 
fere so far as to see whether the Judge of the County 
Court has acted within his jurisdiction, and if he have 
trespassed beyond, it will grant a prohibition to 
restrain him from proceeding further. 

Hence are the numerous cases that now occupy the 
attention of the Courts above, as coming up from the 
County Courts, and which have been sometimes 
mistaken for proceedings in the nature of an appeal. 
They are not such, nor is there provided an appeal 
from the decision of a Coun^ Court, The case is of 
this kind. A Judge of the CJounfy Court decides that 
he will hear a particular plaint, 'the defendant says, 
"You have no right to bear it; it is not within your 
jurisdiction.” The Judge proceeds to hear and decide 
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itiKiK IV. it, and the defendant goes to the Superior Courts and 
joa™io- says. "In this matter (describing it) the Judge of 
TioM. County Court A. has proceeded to hear and determine; 

within his jurisdiction, and I pray a proliibi- 
As^to tion to restrain him.” Upon that the Superior Court 
/yocwiin^s. have it argued whether the matter in question 
was or was not within the jurisdiction of the County 
Court. If of opinion that it was within the jurisdic¬ 
tion, it will not go further and inquire whether the 
County Court Judge decided rigMly in law or in fact, 
but it will refuse the application and the defendant is 
without remedy. But, if of opinion that the Coimty 
Court Judge had trespassed oeyond his authority, 
and that the matter was out of his jurisdiction, the 
prohibition })rayed for will be ordered. 

lliis is a familiar explanation, but we hope it will 
make clear to the re^er the precise boundary line 
that separates the irresponsibility of the County Court 
on one side from the interference of the Superior 
Courts on the other. The only question that has 
arisen or can arise upon it is, whether the matter 
under consideration is oris not within the jurisdiction, 
and that involves the questions where and when the 
jurisdiction of the County Court begins. 

In the preceding chapters on jurisdiction, as it 
respects locality, the subject-matter, and the parties 
to the action, it has been shown to what places, 
Sion^c^* things, and persons that jurisdiction extends. We 
inences. ' have now to consider at what point in the proceedings 
the jurisdiction commences. 

Upon this there has been and still is much difference 
of opinion. On the one side it is contended, that 
jurisdiction arises immediately upon the existence of 
a fit subject-matter; on the other side, it is argued that 
it does not commence until that subject-matter has 
been brought within the jurisdiction of the Court by 
the service of the summons. The practical conse¬ 
quences of the result are very inmortant. 

LmU V. In Leujis v. Hance (1 Cox & Macrae, 75), the judg- 
iteUacraef”* ment of the Queen’s Bench proceeded on the assump- 
75’,. tion that the jurisdiction did not begin until the party 

was brought within it by some jarocess of the Court; 
that it was not enough for a plaintiff to have a cause 
of action for which he might sue in the County Court 
in order to bring him and his cause of action within 
the jurisdiction. debttir,” said the Court of 
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Queen^B Bench, "when sued in a County Coi^, is at 
once placed under its jurisdiction, to the abolition of 
any privilege which would otherwise exempt him 
from that control. But it is difficult to see how a 
creditor, who does not choose to sue in that Court, 
though be may do so, but who chooses to sue in a 
Superior Court, can be Said to be within the jtmsdic- 
tion of the County Court; that Court cannot in any 
way punish him, or call him to account for not suing 
in it, or exercise any sort of jurisdiction over him as to 
costs or otherwise, when he sues in any other Court. 
He requires no privilege to exempt him from the 
jurisdiction of any County Court, for he never was 
within its jurisdiction.” 

From this it is manifest that, in the opinion of the 
Court of Queen’s Bench, jurisdiction does not attach 
until the party has placed himself within it hy process 
of the Court; either by entering a plaint, if a plaintifF, 
or being summoned, if a defendant. 

But, in the case of Robinson v. Lenaghan (1 Cox & 
Macrae, 97), the Court of Exchequer, and in that of 
Zohrah v. Smith (I Cox & Macrae, 106), Mr. Justice 
Coleridge, sitting in the Bail Court, appears to have 
proceeded upon a somewhat different view of the time 
at which jurisdiction commences. In both cases the 
question at issue was, whether the summons had .been 
duly served, the defendant in each asserting that the 
summons had not reached him. In both cases it was 
held that this was -a matter within the jurisdiction of 
the County Coiui;, and upon which the Judge was 
the sole J udge, vested with absolute discretion, which 
the Superior Court could not revise, and, therefore, 
the prohibition was refused. 

Both of these last decisions proceeded upon the as¬ 
sumption, that the jiuisdiction of the County Court 
begins with the existence of the cause of action. In 
Robinsonv. Lenaghan (1 Cox & Macrae, 97)» Pollock, 
C. B., said, "It is clear the County Court has juris¬ 
diction over the matter, and the Judge, upon due 
proof of the service of the summons, may proceed to 
the hearing of the cause on the part of the plaintiff 
only, llie term due must be that which is sufficient 
to satisfy the mind of the Judge, and if he is satisfied, 
that is enoughand Rolfb, B., said, "After reading 
the 80th section, if the Judge of the Inferior Court 
is satisfied as to the due service of the summons, and 
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he has adopted such other means as that section 
directs, we cannot review his determination.” And in 
Zohrah y. Smith (\Cox & Macrae, 106), Coleridge, J. 
after putting the case on the assumption that due 
service of the summons was a condition precedent to 
the Court entering upon the case, said, But when 1 
argue as though it were necessary to originate jiu^s- 
diction that this proof should be given, I by no 
means wish it to be understood that such is my own 
opinion, for I should say that it is entirely the other 
way, and that if the cause is within the jurisdiction of 
the Court, this is merely a rule to direct the Judge in 
the exercise of that jurisdiction. It may be compared 
to a notice of trial. If no notice of trial had been 
given in an action in one of the Superior Courts, it 
would certjunly be a ground for a new trial, but such 
notice would not be necessary to give jurisdiction to 
tiy.” 

Again, in the case of Waters v. Handly (l C. C. 
Chron. 279), where, among other questions, it was 
contended that, because the summons had not, in 
fact, been left at the defendant’s house, but tiie 
Judge had accepted proof of service, and })roceedcd 
to hear and determine, he had acted without juris¬ 
diction. But the Court was unanimously of opinion 
that.it was exclusively for the Judge to determine 
whether the summons had been properly issued and 
served, and Maule, J. queried if the issuing of the 
summons was not the commencement of the action. 
But it appears sufficiently certain that the entry of 
the plaint, and not the issuing of the summons, is 
the proper commencement of the suit. 

In this conflict of opinion between such high 
authorities, we cannot venture more than to express 
our inclioation towards the larger meaning of juris * 
diction adopted by the Court of Exchequer and 
Mr. Justice Coleridge. Stripped of the perjdexHies 
of learned definitions, jurisdiction is simply another 
word for authority, llie jiuisdiction of a Court is 
the tether of its authonty. A cause of action is not 
the less withm the range of that authority, because it 
may not be necessary to appeal to the authority for 
its enforcement. 

But, perhaps the cases may be reconciled by 
assuming the meaning of the Queen’s Bench to 
have been that the entry of the plaint was the com- 
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menceraent of the jurisdiction; the cases in the 
Exchequer and Bail Court would he consistent with 
such an interpretation. 
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279. Judge may direct an Arbitration ,—^The 77th js'to 
section empowers the Judge, with the consent of Proceedings, 
both ]>arties to the suit, to order that it be referred to 
arbitration. This is the language of the statute: 

Sect 77. And be it enacted, that the Jndge may in any Seaion ’ll. 

case, with the consent of both parties to the suit, order the gnitsmaybe 

same, with or without other matters within the jarisdiction of 

* " ' arbitration, 

the Court in dispate between such parties, to be referred to 

arbitration, to such person or persons, and in sarh manner, and 
on such terms as ho shall think reasonable and jnst; and snch 
reference shall not he revocable, by eitlier party, except by con¬ 
sent of the Judge; and the award of the Arbitrator or arbitra¬ 
tors or umpire shall be entered as the jndguicnt in the cause* 
and shall be as binding and effectual to all intents as if given 
by the Judge; provided that the .Judge may, if he think fit, on 
application to him at the first Court held after the expiration 
of one week after the entry of such award, set aside any such 
award so given as aforesaid, or may, with the consent of both 
parties aforesaid, revoke the reference, or order another reference 
to be made in the manner aforesaid. 


The proceedings in arbitration, Tndtb the forms, 

&c., will be given in a chapter devoted to the subject 
in the book upon the Practice of the Courts. 

280. Forms of Procedure .—^The forms of pro- Forin^of 
cedure in the County Courts are, by the 7Sth section, p«wednre. 
directed to be framed by five of the Judges of the 
Superior Courts, who are empowered to make and 
issue sdl the general rules for regulating the practice 
and proceedings of the County Courts, and to frame 
forms for every proceeding in the said Courts, and 
the rules and forms so madd^are to be observed and 
used in all the Courts. And in any case not provided 
for by the statute or the rules, " the general princmles 
of practice in the Superior Courts of Common Law 
may be adopted and applied, at the discretion of the 
Judges, to actions and proceedings in their several 
Courts.” ITiis is the section:— 
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Boos IV. Sect. 78. And be it enacted, that fire of the Judges of the 
jL'aunic- Superior Courts of Common Law at Westminster, including the 
Lord Chief Justice of the Court of Queen’s Bench, the lx)rd 
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Chief Justice of the Court of Common Picus, and the Lord 
Chief Baron of the Court of Exchequer, or one of the smd 
Chiefs at the least, shall bare power to make and issuo all the 
general rules for regulating the practice and proceedings of the 
County Courts holden un4or this Act, and also to frame forms 
for every proceeding in the said Courts for which tliey shall 
think it necessary that a form be provided, and also for keeping 
all books, entries, and accounts to be kept by the Clerks of the 


said Courts, and from time to time to alter any snch rule or 


form; mid the rul^ so made, and the fonns so framed, shall 


be observed and used in all the Courts holden under this Act; 
and in any case not expressly provided for herein, or by the said 
rules, the general principles of practice in the Superior Courts 
of Common Law may be adopted mid applied, at the discretion 
of the Judges, to actions and proceedings in their several 


Courts. 


This section will be extensively applied when we 
come to consider the Practice of the Courts. At 
present it suggests nothing that needs explanation in 
this place. 

281. Parties may he examined on Oath .—The 83rd 
section permits the parties to any action or other 
proceeding under the Act, to be examined/ either on 
oehalf of the plaintiff or defendant, upon oath. As 
thus: 


Section 83 Sect. 83. And be it enacted, that on the hearing or trial of 
Parties and ^tion or on any other proceeding under this Act tlic 

be'i^^ned thereto, their wives and all other persons, may be 

examined, either on behalf of the plaintiff or defendant, upon 
oath, or solemn affirmation in those cakes in which persons are 
by law allowed to make afiShnation instead of taking an oath, 
to be administered by the proper offcei* of the Conrt 


Upon this a question of considerable importance has 
been raised, namely, whether one party to an action- 
may require the examination of we other without 
formally subpoenaing him as a witness, or if the Act 
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be not permissive only, enabling^ eitb^ party to give book iv. 
evidence, but not compelling him to do so, except by 
the usual form of production as a witness, or if the tiom. 

Court should choose to examine him. The words of ^ 
the statute are may he examined.^' It is contended 
that this means only, that the parties may produce as ProceffUngs. 
witnesses themsfelves, their wives, or any other per- Examination 
sons, contrary to the rule of the Superior Courts, of parties to 
which excludes the parties and their wives from the action- 
witness-box ; that it does not mean that one party 
shall have power to call upon the other, if present, 
to prove the case against himself; that he should 
first make him his own witness by a subpoena, and 
then u])on that subpoena require his evidence. And 
so it has been held by the Judges of the County 
Courts, and for this obvious reason, that the party is 
not bound to attend in person. The statute ex¬ 
pressly permits his appearance by attorney, and if 

map/* in the section under consideration, is to be 
read as shall” one of the two provisions would be 
imjuacticable; for, if the party is not compelled to be 
present, how can he be compelled to be examined ? 

Or, if his examination be compulsory, what becomes 
of his privilege to appear by attomey ? ITie course 
to be pursued, when one party desires the evidence of 
the other, is to summon him to attend as a witness, 
and such a summons he would be bound to obey, 
and for all purposes would be in the position of any 
other witness. 

282. Perjury .—By the next section (the 84th) per¬ 
sons giving false evidence on oath are to be guilty of 
perjury. 

Sect. 84. And be it enacted, that every person who in any flection 84. 

esaminatiun npon oatli or solemn affirmation before any Judge persons 

of the County Court shall wilfully and corruptly give false 

evidence shall be deemed guilty of penury. guilty of 

peijaty. 

283. Summonses to Witnesses ,—The 85th section 
empowers the Court to issue summonses to witnesses 
on the application of either party to a suit. 

Scot. 85, And be it enacted, that either of the parties to the Secuon fiR. 
suit or any other proceeding under this Act may obtain, at the Summonses 
office of the Clerk of the Court, summonses to witnesses, to be towitncRsoB. 

c c 
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served by one of the Bniliifa of the Court, with or witlioat a 
clause requiring tlic production of books, deeds, papers, and 
writings in their possession or control, and in any such sum¬ 
mons any nuuibcr of names may be inserted. 

The practice in this case also will be minutely 
described in the Practice of the Courts. 

284. Penalty on Witnesses. —The next section (the 
8Gth) gives to the Courts the necessary powers by 
inflicting penalties to enforce attendance of witnesses, 
and compel them to give evidence. 

Sect 86. And be it enacted, that every person on whom any 
such summons shall have been served, either personally or in 
such other manner as sliall be directed by the general rules or 
practice of the Courts, and to whom at the same time jiayineut 
or a tender of payment of his expenses shall liavo been made 
on such scale of allowance as shall be from time to time settled 
by the general rules of pmctice of the Court, and who shall 
refuse or neglect, without sulficieut cause, to appear, or to pro¬ 
duce any books, papers, or writings required by such summons 
to bo produced, and also every person present in Court who 
shall be required to give evidence, and who shall refuse to be 
sworn and give evidence, shall forfeit and pay such fine, not 
exceeding ten pounds, as the Judge shall set on him; and 
tlic whole or any part of such fine, in the discretion of thr- 
Judge, after deducting the costs, shall be applicable toward 
indemnifying^ the party injured by such refusal or neglect, and 
the remainder thereof shall form part of tlic general fund of 
the Court in which the fine was imposed. 

And the manner of enforcing the fine is enacted by 
section 87< 

Sect. 87. And be It enacted, that payment of any fine imposed 
by any Court under the authori^ of this Act may be enforced 
upon the order of the Judge in like manner as payment of any 
debt adjudged in the said Court, and shall be accounted for as 
herein provided. 

285. Judgments to he final. —^The 89th section pro¬ 
vides that judgments shall he final and conclusive 
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between the partieB^ but gives to the Court power to book iv. 
nonsuit the plaintiff, or to order a new trial upon 
terms. tio«. 

Sect. 89. And be it enacted, tbat every order and judgment 
of any Court bolden under this Act, except as herein provided, I*roceedinffa. 
shall be final and conclusive .between the parties, but the Judge jSectiou h 9. 
sliall have power to nonsuit the plaintiff in every case in which 
satisfactory proof shall not be given to him entitling either the how fer final, 
plaintiff or defendant to the judgment of the Court, and shall 
also in every case whatever have the power, if he shall think 
fit, to order a new trial to be had upon such terms as he shall 
think reasonable, and in the meantime to stay the proceedings. 

The practice in nonsuit and new trial, with the 
various cases decided upon it, belongs to that portion 
of this treatise which will be devoted to the Practice 
of the Courts. 


286. Removal of Actions to the Superior Courts ,— 
In certain cases only can a plaint entered in the 
County Court he removed from that Court into one 
of the Superior Courts, namely, where the debt or 
damage claimed exceeds 51., and then only by leave 
of a Judge of one of the said Superior Coiits, in 
cases which shall appear to the J udge fit to be tried 
in one of the Superior Courts, and ujiun such terms 
as he shall think fit to impose. This is the section : 


Sect. 90. And be it cuactetl, that uo plaint entered ia any 90. 

Court holdcn under this Act shall be removed or removable No actions 
from the said Court into any of Her Majesty’s Superior Courts Uovedtoto 
of liccord by any writ or process, unless the debt or damage Superior 
cluimed shall exceed five pounds, and then only by leave of a on certain 
Judge of one of the said Superior Courts, in oases which shall condiiions. 
appear to the Judge fit to bo- tried in one of the Superior 
Courts, and upon such terms as to payment of costa, giving 
security for debt or costs, or such other terms as he shall 
think fit. 


So entirely is this in the discretion of the Judge 
to whom the application for removal is made, that it 
is impossible to lay down any rules by which to guide 
the practitioner in determining in what cases he 

c c 2 
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Hook IV. would be likely to obtain such a permission. But 
Judge would require to be satisfied that the case 
TxoK. involved questions of law or peculiar difficulties of 
cvip. 4 . proof which would require for their solution the 
Atto‘ assistance of counsel and the greater learning or 
Pi'oceedinqi, more extensive authority of the Superior Courts. 

As there is no appeal'firom the decision of a County 
Court acting within its jurisdiction, whatever might 
be its errors in law or it is presumed that the 
Judges of the Superior Courts wifi be liberal of per¬ 
mission to remove irom the County Court cases 
which, however individually trifling, involve im¬ 
portant questions of law or fact, or upon which many 
other like cases depend; for onlv thus can they 
secure to the party, not merely aue consideration 
of the case at the trial, but the right of .appeal to a 
still higher tribunal. But, at the same time, to 
guard against the oppressive use of this privilege, the 
permission should be upon terms that will secure to 
the other party his costs, should the applicant fail to 
establish his case. 

287. Payment by Instalments, —^Thc 92 nd section 
empowers the Judge to order "pajroent of any debt, 
or damans, or costs, for which judgment shall be 
obtuned in the sud Court,” to be made by instalments, 
or otherwise. 

Sect. 92. And be it enacted, that the Judge may make orders 
ccmceming the time or times and by what instalments any debt 
or damages or costs for wliich judgment shall be obtained in 
the said Court shall be paid, and all such moneys shall be prid 
into Court, unless the Judge shall otherwise direct. 

288. Execution. —And the 94th section gives to the 
Court power to issue a warrant of execution against 
ths goods and chattels of the party against whom 
such an order shall be made, in case of default or 
f^ure of payment thereof as ordered, to be levied 
by the High Bailiff, by distress and sale; and it is 
expressly enacted, that *^all constables and other 
peace officers within their several jurisdictions s^l 
aid in the execution of every such warrant.” 

Section 94. Sect. 94. And be it enacted, that whenever the Judge shall 
Conrt may have made an order for the pai^unent of money, the amount shall 
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be rccoTerable, in case of default or &Uare of payment tbereof 
forthwith, or at the time or times and in the manner thereby 
directed, by execution agmnst the goods and chattels of the 
party against whom such order shall be made; and the Clerk 
of the said Court, at the truest of the party prosecuUng such 
order, shall issue under the seal of the Court a writ of Jieri 
facia» as a warrant of execution to the • High Bmliff of the 
Court, who by such warrant shall be empowered to levy, or 
cause to be levied, by distress and sale of the goods and chattels 
of such party such sum of money as shall be so ordered, where- 
soever they may be found within the district of the Court, 
whether within the liberties or without, and also the costs of 
the execution; and all constables and other peace- officers within 
their several jurisdictions shall aid in the execution of every 
'each warrant. 

And by the 95th section, where an order for pay¬ 
ment by instalments has-been made, execution is not 
to issue until after default in payment of some 
instalment according to such order, and execution 
or successive executions may then issue for the whole 
of the said sum of money and costs then remaining 
unpaid, or for such portion thereof as the Judge 
sh^l order, either at the time of making the original 
order, or at any subsequent time (sect. 95.) 

289. Proceedings on unsatisfied Judgments.^^The 
98th section gives to the County Court jurisdiction 
over an unsatisfied judgment or order of any Court 
held by virtue of this Act, by process of a summons 
to the defendant issuing from the Court within th^ 
limits of which the defendant shall then dwell or carry 
on his business, requiring him to appear to answer 
such things as are named in such summons** And Cn 
his appearance he may be examined upon oath : 

1. Touching his estate and effects. 

2. The manner and circumstances under which he 

contracted the debt, or incurred the damages 
or liability, which is the subject of the action 
in which judgment has been obtained against 
him. 

3. As to the means and expectations he then 

[i. e. at the time of contracting the debt, &c.) 
had of discharging the same. 

c c 3 


Book IV. 
the 

JUEUSIC- 

TIOK. 

Cap. 4. 
A$ to 

^rote»Aing$. 

award 

execatlon 

against 

goods. 


Proceedings 
on unsatis¬ 
fied Judg¬ 
ments. 



Book IV. 

THK 

jumsDic- 

TIOW, 

Cap. 4 . 
A% U> 

Proee^ings. 


Power of 
Court to 
commit for 
fraud, 


2d4 LAW AND PRACTICE OF 

4. As to the property and means he still hath of 

discharging the same. 

5. As to the (usposal he may have made of any 

property. 

And the person obtaining such summons and all 
other witnesses whom the Judge shall think requisite 
may be examined upon oath touching the inquiries 
authorized to bo made as aforesaid^ and the costs of 
such summons, and of all proceedings thereon, shall 
be deemed costs in the cause (sect. 98*) 

290. Jurisdiction of the Court to commit for Fraud, 

—^'fhe 99th section empowers the Judge, upon 
such summons and hearing as Lforesaid, if he snaU 
think fit, to order that any such party may be com¬ 
mitted to the common gaol or house of cprrection of 
the county, district, or jilace in which the party sum¬ 
moned is resident, or to any prison which shall be 
provided as the prison of the Court, for any period 
not exceeding forty days,'* for the offences following; 

1. If the party summoned do not attend as re¬ 

quired by such summons, and shall not allege 
a sufi[icient excuse for not attending. 

2. If he refuse to be sworn. 

3. If he refuse to disclose any of the things afore¬ 

said (}. e, the matters upon which, by section 
96, and set forth above, he may be examined). 

4. If he shall not make answer touching the same 

to the satisfaction of the Judge. 

5. If it shall appear to the Judge, either by the 

examination of the party, or by any other 
evidence, that such p^y, if a defendant, in 
incurring the debt or liability which is the 
subject of the action in which judgment has 
been obtained, has obtained credit from the 
plaintiff, under false pretences, or by means of 
fraud, or breach of trust. 

6. Or has wilfully contracted such debt or liability 

without having had at the same time a reason¬ 
able expectation of being able to pay or dis¬ 
charge the same. 

7. Or sh^ have made or caused to be made any 

gift, delivery, or transfer of any property, or 
shall have charged, removed, or concealed the 
same, with intent to deftaud his creditors, or 
any of them. 
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8. Or if it shall appear to the satisfactioD of the 

Judf^e that the party so summoned has then 
(t. e, at the time of the hearing), or has had 
since the judgment obtained against him, suffi¬ 
cient means and ability to par the debt or 
damages, or costs so recovered against him, 
either altogether or by any instalment or 
instalments which the Court in which the 
Judgment was obtiuned shall have ordered. 

9. Ii he shall refuse or neglect to pay the same as 

shall have been so ordered (t. e, by the Court 
where the judgment was obtained.) 

10. If he shall refuse or neglect to pay the same as 
shall be ordered by this Court: (sect. 99.) 

This and the preceding section are transferred 
almost verbatim ^m the Small Debts Act (8 & 9 
Viet. c. 127), where it was made the subject of a very 
important decision as to the limit of the jurisdiction 
of the Judge of the Inferior Court to commit for 
disobedience to an order by the nonpayment of in¬ 
stalments. It was brought before both the Court of 
Queen’s Bench and the Court of Common Pleas, in 
the form of a habeas corpus, but the prisoner was 
remanded by the former Court, the Judges being 
divided in opinion, but by the latter Court he was 
unanimously ordered to be discharged. The case 
alluded to is that of Re Thomas Kinning (1 Cox & 
Macrae, I)j the facts of which were that the pri¬ 
soner having been ordered by the Judge of the 
Sheriffs’ Court in London, upon a summons there, 
to pay a debt by instalments of 2l, per month, and 
in default to be committed to prison j and having 
made default was committed accordingly, without 
apy further summons or hearing by the said Court, 
it was held, after solemn argument by the whole 
Court of Common Pleas, and a minority of the Court 
of Queen’s Bench, that the Judge had no power to 
commit tor disobedience to the order without again 
summoning the defendant to show cause why he did 
not obey the order, requiring, in fact, a fresh sum¬ 
mons, hearing, and order of committal on the non¬ 
payment of each instalment. The other points that 
arose in this case will be set forth when the Practice 
of the County Courts, in respect of this branch of 
their jurisdiction, comes to he considered in the next 
volume. We are here dealing only with the limit of 
the jurisdiction itself. 
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It is provided by the 103rd section, that no impri* 
sonment under this Act shall in anywise operate as a 
aatisfaction or extinguishment of the debt or other 
cause of action on which a judgment has been ob> 
tained, &c. This is the language of the statute: 

Sect 103. And be it enacted, that no impmonment under 
this Act shall in anywise operate as a satisfaction or extingoish- 
ment of the debt or other cause of action on which a jadg> 
meat has been obtained, or protect the defendant from being 
anew sommoned and imprisoned for any new frand or other 
default rendoing him liable to be imprisoned under this Act, 
or deprive the pl^tiff of any right to take out execution 
ag^nst the goods and chattels of the defendant, in the same 
manner as if such imprisonment bad not taken place. 


The condition, however, of a second or after im¬ 
prisonment upon the same judgment is limited to, 

1 . A new iVaud. 

2. Any other default rendering the defendant liable 
to be imprisoned under this Act. 

Hence, after an imprisonment upon a second or 
subsequent summons, under the 98ih section, it will 
not suffice to show the same grounds for it as on the 
first summons. 'I'he applicant must prove a new 
fraud, or some other default. Being in derogation of 
liberty, the language will be construed with the 
utmost strictness, and, whatever might have been the 
intention, the interpretation put upon the term "new** 
will doubtless be a fraud committed subsequently to 
the former hearing.” 'fhe meaning of the terra 
“ other default/* however, could scarcely be restricted 
further than to intend some default other than that 
for which the pre^dous imprisonment was ordered. 
'Fhe term ** default” can be applicable only to neglect 
or omission to obey some order for payment, the 
other grounds of imprisonment being for acts of 
commission and not of omission, and, therefore, it 
will be necessary to show some other default of pay¬ 
ment besides that for which the previous order of 
commitment was made, and which order and the 
warrant thereupon, must, according to the case of Re 
Kinniny (1 Cox & Macrae, 1), show upon their ihces 
the specific act or default for which such order was 
granted. 
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It is necessary to bear in mind, tben^ in the ex- book iv. 
ercise of this bruich of tiie jurisdiction of the County 
Courts* that the power of imprisonment is permitted 
not for the debt, but few some fi-aud of the debtor in — 
contracting it^ or evading payment of it, or'that it is 
in the nat^ of a contempt for wil^ disobedience to FroeeeOinffi. 
the order of the Court. It is not in any shape 
revival of imprisonment for debt, but simply a punish- prbonmeDt 
ment for iraud or wilftd contempt of the Coiart. 

ITie Judges will, it is hoped, consider this in > • 
their administration of the important and very xiseful 
power thus confided to them, and order imprison¬ 
ment only when satisfied that the nonpayment was 
the result of a wiliul disobedience to the order of the 
Court, or of a desire to evade payment of the debt 
or demand, and not of actual inMlity to pay. Much 
minute and tedious inquiiy will oft^ be necessaiy 
to ascertain this; but when the benefit to society of 
the example of severe punishment of fraudulent 
debtors on the one side, and the danger, on the other 
side, of oppressing the merely unfortunate are con¬ 
sidered, we are sure that the Judges of the County 
Courts will deem no time nor pains wasted that are 
devoted to all cases of this class. 

Every case of fraud in the contracting of the debt 
^without reasonable prospect of being able to pay it, 
or in evading payment after it was contracted, should 
be invpiably visited with the utmost penalty awarded 
by the* statute. 

A few questions on the construction of the pro¬ 
visions of sections 98 and 99 have arisen in the County 
Courts, which we briefly notice here, reserving a moi^ 
particular review of them for the next volume. 

In the case of Knight v. Goode (1 C. C. Chron. JCnight v. 
152), it was held by Mr. Hildyard, that on a sum- 
mons for nonpayment of instalments, the Judge will 
consider the present and not the past abilify of the 
defendant to pay. Where the plaintiff had seduced Bows^i v. 
the defendant’s daughter, and refused to pay any- 
thing towards the maintenance of her child, she i54).' 
being resident with the defendant, Mr. Walker 
refused to make an order of commitment: {Bowskill 
v. FalHngham, 1 C. C. Chron. 154). 

In the case of Gasson v. Malcolm (1 C, C. Chron. Ocuamy. 
213), it was held that the Judge has power to alter or 
rescind an order made under this section. 2i3). * 
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In the case of Carpenter v. Ahherley (1 C. C. Chron. 
214), Mr. Temple thus stated the principles which 
he conceived ought to govern the Court in the appli¬ 
cation of the power of imprisonment for fraud or 
disobedience to orders under the 98th section: 

** His Honor observed, that the process of bringing parties 
before the Court to ascertain whj they did not pay their 
instalments was a Tcry serious one, and seemed to be some¬ 
what inistmderstood. He had no desire to discourage parties 
from taking this course, but he felt it was one which ought 
not to bo adopted upon slight consideratidhs, inasmuch as 
it affected the liberty of the defendant la cases where 
the evidence was clear that the party owing the debt had the 
means of discharging it if he tliuught fit the Court would put 
its power of committal into effect; but he could not exercise 
that i>owcr upon the mere idle rumour of third parties, who 
probably, in too many instances, had a word to say against 
everybody, and statements of so vague a character ought not 
to be advanced in a Court of justice without evidence to support 
them. He perceived throughout the whole of the circuit tliat 
this part of the process of the Court was utterly misunderstood. 
If suitors thought ho would act upon the power given him by 
the Legislature because he felt indignant that the order of tho. 
Court had not been fulfilled, lie took the opportunity of dis¬ 
claiming Uiai he would be at all actuated by such a. feeling. 
He sat there fairly and dispassionately to carry on tho business 
of tlic Court, and if it were shown that jiaiiica wilfully dis¬ 
obeyed the order, having the means to discharge the debt, they 
must take the consequence (d* such a course; but this process 
was a very serious one. and ought not to be lightly taken in any 
case, without the creditor had the means of snbstantiating his 
summons. In this instance the defendant would seem to have 
earned, by the assistance even of his son and wife, barely sufficient 
to keep body and soul togctlier, and therefore he could not consider 
that his case came within the meaning ai all of this clause of 
the Act of Parliament. The summons must consequently be 
dismi^cd.’* 

291. Power to rescind or alter Order ,—^The 100th 
section gives power to *'the Judge of any Court 
before whom such summons shall be heard, if he shall 



TUB COUNTY COURTS. 


299 


think fit, whether or not he shall make any order for Boos rv. 
the committal of the defendant, to rescind or alter 
any order that shall have been pre\donsly made against tion. 

any defendant so summoned before him for the pay- ^^ 
ment, by instalments or otherwise, of any debt op 
damages recovered, and to make any further or other i^roceedinQs. 
order, either for the payment of the whole of such 
debt or damages and costs forthwith, or by any in- rescind or 
stalments, or in any other manner as such Judge **^®*^®*‘' 
may think reasonable and just:” (sect. 100 .) In the 
case of Jones v. Jones (1 Cox & Macrae, 92), it was 
held that this power to rescind his decision must be 
exercised by the Judge during the sitting of the 
Court, on the same day, and if made subsequently, a 
prohibition would be granted. 


292 . Power to examine and commit at the Hearing, 

—Besides the above power to commit, given to the 
Judge by section 98 , in case of unsatisfied judgments, 
a further power is vested in him, by section 101 , to 
exercise, at the hearing of the cause, precisely the 
same power and authority to examine the parties and 
others touching the matters above set forth, and of 
committing the defendant to prison, and of making 
an order, as he might under the preceding provisions 
in the case of an unsatisfied judgment. Hence, all 
the comments that have been made upon sections 
93 and 99 will be equally applicable to this. The 
following is the section vei batim: 

Sect. 101. Anil be it enacted, tbit in every case where the Stctum loi. 
defendant in any suit brought in any County Court sliall have 
been personally served with the snmmous to appear or.shall examine ami 
personally appear at the trial of the same, the Judge at the hcarini^of 
liearing of the cause, or at any adjomument thereof if judg- the cause, 
ment sliall be given against tbo defenilunh shall have the same 
power and authority of examining the defendant and the plain¬ 
tiff and other partiia touching the several tilings hei’cin-bcfore 
mentioned, and of committing the defendant to prison, and of 
making an onler, as he might have and exercise under the 
provisions hereiubef(>i*e contained in -case the plaintiff had 
obtained a summons for that inirjiose after the judgment 
obtained as hereinbefore mentioned. 


Upon this section one case only is reported, viz. 
that of Lake v, Shipp (1 C. C. Chron. 85), ITiis was ' 
an application for an order to commit the defendant. 
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He had heen sensed with the summons and notice of 
the application. Ttlie facts proved were that plaintiff 
and defendant had agreed to buy cattle together; 
plaintiff was to find the moneys the defendant was to 
do the work, and the profits were to be divided. On 
Pror^dings. nth of May, defendant obtained from plaintiff 64/, 
LakeyTshipp pretence that he had purchased cattle to that 
(ic.c.Chron. amount, which he should sell the next day, and 
return the money, with the profit. Defendant lost 
tlie money at cards. Plaintiff in his particulars aban* 
doned the excess above 20/. It was contended that 
on these facts defendant might be committed under 
the provisions of the 99th section, which w'ere ex¬ 
tended to the 101st section. It was a direct bre^h 
of trust. The Judge (Mr. Amos), considered it neces¬ 
sary to prove strictly that the credit was obtained 
from the plaintiff under false pretences, or by means 
of fraud or breach of trust. It was not sufficient tc 
show a breach of trust after the credit had been 
obtained. Tliat was not included in the definition of 
offences punishable under this section. 

“ Becke Would then solely rely on the breach of tnist. It 
was unreasonable to suppose that the words ' obtaining credit’ 
applied to the breach of trust; for in every ca*'© >v}icre there 
was a breach of trust, credit must have been obtained previously, 
for the trust must have been created prior to tbe breach being 
conunitted. 

“ His IIoNou said that it was clear the section was very ill 
drawn; and probably it might have been intended to have borne 
a different signification, but he was bound by the plain gram¬ 
matical construction of the words; artd it w'as clenr that the ' 
words ‘ by means of fraud or breach of truf^t’ must be rearl in 
connexion with die words * has obtained credit.’ Vnh'ss, there¬ 
fore, plaintiff could show that at the time defendant obtained 
the money he made iLse of false pretences, or that he obtained 
it by fraud or breach of trust, no subsequent misapproj»riation 
or breach of trust could bring him within tbe memiing of the 
section. As he looked on tliis in a certain degree as a criminal 
proceeding bo felt bound by the strict words, and also to re¬ 
quire strict legal proof.” 

Execution of 293. Execution of Warrants of Commitment, —The 
MraJStment section enacts, that when an order of commit- 

* ment is made the Clerk shall issue under the seal of 
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the Court a warrant of commitment directed to one of book iv. 
the Bailiffs of any County Court, who by such war- 
rant shall be empowered to . take the body of the tiok. 

person against whom such orders shall be made, and ^^ 

aU constables or peace officers within their jurisdic- ^ ^ ‘ 
tions are to aid in its execution. It is remarkable 
that the Court should be empowered to direct a 
warrant of commitment to any Bailiff of any Court, 
for, as it will be seen presenily, under section 104, 
which enacts the manner of issuing execution out of 
the district, the warrant issues to the Bailiff of the 
Court granting it, and if the defendant’s goods be out 
of the jurisdiction, he forwards it to the Clerk of the 
Court within whose district it is to be executed, and 
the Bailiff of that Court receives and executes it 
under the seal and authority of his own Court. But 
nevertheless, under this sectioO it would seem that, in 
the case of a warrant of commitment, every Court 
has authority to issue its warrant directly to the 
Bailiffs of all other Courts, who, for that purpose, are 
the servants, not of their own Courts only, but of all 
the Courts in the kingdom. 

294 . Protection or Certificate in Bankruptcy not to rrotcctHt7\ <ir 
discharge a Defendant so committed ,—It is expressly 
enacted, by section 102, that ** no protection, order, or insoi- 

or certificate granted by any Court of Bankruptcy or ^ency. 
for the relief of insolvent debtors Shall be available 
to discharge any defendant from any commitment 
under such last-mentioned order.” 

295 . Execution out of the Jurisdiction ,—The 104th Execution 
section provides for the execution of warrants 
execution against the goods and chattels, and of com- ^ 
mitment, where the party agunst whom it was issued, 

or his goods and chattels, shall he out of the jurisdic¬ 
tion of the Court. The form of doing this will be 
more properly considered in that portion of the 
treatise which relates to the Practice of the Courts; 
therefore we do not further describe it here. 


296 . Power to suspend Execution^'^Tht 105th 
section empowers the Judge to suspend execution in 
certain cases. 


Section 105. 

Sect. 105. And be it enacted, that if it shall at any time 
appear to the saUsfaction oS the Jedge, by the oath or affirma- Judge to 
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tion of any pei-son, or othenvise, that any defendant is unable, 
from sickness or other sufficient cause, to pay and discharge tbc 
debt or damages recovered against liim,* or any instalment 
thereof ordered to be paid as aforesmd, it shall be lawful for the 
Judge, in his discretion, to suspend or stay any judgment, order, 
or execution given, made, or issued in such action, for such time 
and on such tenns as the Judge shall think fit, .and so &om 
time to time until it shall appc'.ar by the like proof as aforesaid 
that such temporary cause cS disability has ceased. 


For this purpose application must be made to the 
Judgfe of the Court from which the warrant of execu¬ 
tion issued, and not to the Judf^e of the Court by 
whose officer it was executed. 


Writ of error 
not to .'Stay 
execution. 


297 . Execution not to he stayed by Writ of Error .— 
It is enacted, by section 108, that “no judgment or 
e.xccution shall be stayed, delayed, or reversed upon 
or by any writ of error, or sttpersedeas thereon, to be 
sued for the reversing of any judgment given in any 
Court holden under the provisions of this Act.*’ 


Interpleader. 298. Interpleader, —And, by section H8, if any 
claim he made “to or in respect of any goods or 
chattels taken in execnition under the process of any 
Court holden under this Act, or in respect of the pro¬ 
ceeds or value thereof, by any landlord for rent, or by 
any ]>erson not being the party against whom suen 
process has issued,” the Court may bring before it 
such claimant and the party issuing the execution, 
and adjudicate upon the claim, and make such order 
thereon as to the Judge shall seem fit. 

sp<i(.r<iJA- 299 . Sequestration. —It appears that there is no 
power to remove a judgment ft-om the County Court 
to the Superior Court, for the purpose of bringing it 
nnimkiti V. within the benefits of a sequestration. In the case 
(la^Siron of BrunsHll v. Penleaze (1 C. C. Chron. 169), it was 
ififi;. so rightly held by Baron Rolfe in chambers. But 
this is a casus omissus in the Act, which should be 
supplied at the first opportunity, for as the law now 
is, debts under 202. are practically excluded from 
sharing the proceeds of a sequestration, however 
viduable the living may be, and consequently. are 
irrecoverable a^nst a clergyman having nothing but 
a sequestrated benefice. 
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AS TO THE OFFICERS. 

llie statute ^ives to the Court in cert^ cases a 
special jiirisdiction over its officers. 

300. Penalty for Miscmduct. — By section 116, the 
Judge is empowered to inquire in a summary way 
into any act of extortion or misconduct charged upon 
any Clerk, BailifP, or officer of the Court “acting 
under colour or pretence of the process of the said 
Court,” or with not duly paying or accounting for any or extortion. 
money levied by him under the authority of the 
statute, and thereupon to make such order for repay* 
ment of any money extorted, or due payment of 
any money so levied, and for the payment of such 
damages and costs as he shall think ht; and also to 
impose a fine upon the offender, not exceeding 10/., 
for each offence, as he shall deem adequate. The 
section is as follows: 

Sect. 116. And be it enacted, that if any Clerk, Bailiff, or S^ion 116. 
officer of the Court, acting under colour or pretence of the Kymedics 
process of the said Court, shall be charged with extortion or against, tind 
misconduct, or with not duly paying or accounting for any naiUffs and ’ 
money levied by him under the authority of tliis Act, it shall for 
be lawful for the Judge to inquire into such matter in a sum- duct. 
mai*y way, and for that purpose to summon and enforce tlie 
a+tendmicc of all mjcessary partie.s in like manner as the attend¬ 
ance of witnesses in any ca.se may be enforced, and to make 
such order thereupon for the i'epa 3 rment of any money extorted, 
or for the due payment of any money so levied as aforesaid, 
and fur the payment of such damages and costs, as he shall 
tliink just; and also, if he shall tliiuk fit, to impose sncli fine 
upon the Clerk, Bailitl^ or officer, not exceeding ten pounds for 
each olFcnco, as he shall deem adequate; and iu defanll of 
payment of any money so ordered to be paid payment of the 
same may be enforced by such ways and means as arc herein 
provided for enforcing a judgment I'ccoverod in the said Court. 

D D 2 


Book IV, 

THE 

JUBItDIC- 

llON. 


Cap. 5. 
As to the 
OJkers. 



304 


LAW AND PRACTICE OF 


Book IV. 

THE 

TUKISDtC- 

TIOH. 

Cc^. 5. 

At to tM 
Officers. 

Section 117. 

Penalty on 
officers 
taking fees 
besides those 
allowed. 


Outs V. Weekes 
(IC.C.Chron. 
82). 


Durrett v. 
Curtis 

(IC.C’.Chi-on. 

122 ). 


WiQusms V. 
LarngUy 
llO.C.Cliron. 
122 ). 


Actions by 
and against 
officers. 


301. Penalty for talcing any Fee or Reward other 
than as allowed .—And the llTth section subjects 
every Treasurer, Clerk, Bailiff, or other officer to loss 
of office and incapacity from ever being employed in 
any office or emolument under this A^, and ^o to 
liaoility for damages. 

Sect 117. And be it enacted, that every Treasurer, Clerk, 
Bmliif, or other officer employed in putting this Act or any of 
the powers thereof in eseentioD, who shall wilfully and cor- 
rnptly exact, take, or accept any fee or reward whatsoever, other 
than and except such fees as are or shall be appointed and 
allowed respectively as aforesaid, for or on account of anything 
done or to be done by virtue of this Act, or on any account 
whatsoever relative to putting this Act into cxccu^on, shall, 
upon proof thereof before the said Court, and in the case of a 
Clerk, Treasurer, or High Bailiff on allow'ance of the finding of 
the Court by the Lord Chancellor, be for ever incapable of 
serving or being employed under this Act in any office of profit 
or emolument, and shall also be liable for damages as herdn 
provided. 

Very few proceedings have been reported as having 
been taken under these sections. The case of Oats 
V. Weehes (1 C. C. Chron. 82), was the first reported 
charge against a Bailiff under the 116th section, and 
it was dismissed after a full hearing. 

ITie case of Barrett v. Curtis (1 C. C. Chron. 122), 
was an application under the 116th section against the 
defendant, the auctioneer and broker to the Court, 
for misconduct in the sale of certain goods taken in 
execution. It was held that he was an officer of 
the Court, and subject to its jurisdiction under this 
section. 

In the case of Williams v. Langley (1 C. C. Chron. 
122), where a summons had issued into a foreign 
district, and the Bailiff of the district into which it 
had issued had neglected his duty, and omitted to 
serve or return it, whereby the plaintiff was damni¬ 
fied; upon a complaint made, under the 116th sect., 
to the Court whence the summons had issued, it was 
held that it had no jurisdiction, under that section, 
over the officers of any other Court. 

302. Actions and against Officers .—Section 128 
gives concurrent jurisdiction to the Superior Courts, 
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in all actions and proceedings where any officer of Book iv. 
the County Court shall be a party, except in respect 
of any claim to any goods and chattels taken in tion. 
execution of the process of the Court, or the proceeds ^— 
or value thereof,” “at the election of the pa^ suing 
or proceeding, as if this Act had not been passed.” c^er«. 

This provision applies to actions in which an officer 
of the County Court is a party. It has been already 
explained why it is probable that the term the County 
Court is applicable, not to the district Court alone, 
but to all the district Courts in the same county. If 
this be a correct view, the concurrent jurisdiction of 
the Superior Court is preserved, not only where the 
officers of the district are concerned, but in the case of 
any officer of any district Court in the county. 

But the option is given to the plaintiff, and not to 
tlic defendant, to avail himself of the concurrent 
jurisdiction so preserved. 

Again, it is to be obsen^ed, that the jurisdiction of 
the Superior Court is only given concurrently, “ as if 
this Act had not been passed.” Therefore, in any 
case in which the action must formerly have been 
brought in an Inferior Court, as where the debt does 
not exceed 40.v., it rnttsi still be brought in the County 
‘Court, jBven though an officer be a party. And so, 
we presume, it will be in the case of the Courts in 
schedules (A.) and (B.) many of which had jurisdiction 
to higher amounts than 405., and over more exten¬ 
sive causes of action. Inasmuch as “ if the Act had 
not been passed” the action could not have been 
brought in the Superior Court, it must still be 
brought in the County Court, which has been sub¬ 
stituted for such Inferior Court. But whether it 
might not be contended that such actions (above 405., 
for the Superior Courts would not entertain an action 
for a less amount) might have been brought in the 
Superior Court formerly, if the plaintiff chose to 
sacrifice his costs, and that so the jurisdiction is 
practically jireserved to them under this section in 
all cases in which an officer is a party, is a question 
which' must be solved when it arises. We merely 
suggest the query. 

For further observations on actions by and against 
officers, see anfe, ]>. 204. 

303. Jurisdiction of the Judge.—K Judge of the 
County Court has absolute and uncontrolled jurisdic- 

D D 3 
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Book IV. tion ovep all questions of law, and also over every 
jtiRisDic- question of fact, in cases where a jury is not demanded. 

TioK. From his judgment there is no appeal, provided the 
subject-matter upon which he decides is within his 
A» to the jurisdiction, for u he should 2 )roceed to determine a 
ojWce/**. matter not within his jurisdiction, the Superior Courts 
will review that decision, and issue a prohibition 
against his further proceeding, and if he should refuse 
to perform a du^ within his jurisdiction, the Court of 
Queen’s Bench in like manner, issue a mandamus 
to compel him. 

The foundation of his authority thus to decide is 
the 69 th section, as follows: 


Section 69. Sect. 69. And be it enacted, that the Judge of the County 
.Tadge alone Court shall be the aole Judge in all actions brought in the said 
S determine all questions as wdl of fact as of 

unless o jury Uw, unless a jury shall be summoned as hereinafter mentioned; 
itioncd. no snitoi^ shall in any case be summoned to hold or have 

any jurisdiction in any Court faolden under this Act. 


And the Court of Common Pleas has so held in 
the case of Toft v. Rainer (1 Cox & Macrae, 39), as 
follows; 

Aayfor moved for a rule, calling upon the plaintiff to show 
Macrae, 39). cause why a writ of prohibitiou should not issue to the Judge 
of the Comity Court of Cambridgeshire, held at Cambridge, 
under 9 & 10 Vict. c. 95, forbidding him to proceed further in 
this case. It appeared by odidavits that the defendant was 
summoned to the Court to answer a plaint, claiming a particular 
sum upon a contract for goods sold and delivered; that, uixm 
his appearing, lie was asked by the Judge what lie had to say 
in answer to the plaint, and that he tlien said that the plaintiff 
had recovered a judgment against him in the Borough Court 
of Cambridge for the same debt, and had taken some of his goods 
in execution, which plea the plaintiff admitted to be true, but, 
notwithstanding the Judge made an order upon the defendant 
to pay 31. ^d. It was submitted that the Judge was 

wrong; that the plea was a good answer to the claim, and was 
not di.sputed by the phuntiff. The case was likened to case.s in 
the Spiritual Courts, in which the Superior Courts of Common 
Law are accustomed to interfere, not only when the Spiritual 
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Coarts entertain matters altogether foreign to their jurisdiction, 
bnt also when tboy put a wrong constmction or interpretation 
apon Common or Statute Law, or if they require ounecessary 
proof, such as two witnesses to a fact which is proveable by 
one; and 5 East, 345, was cited as an authoriiy, 

WiLDB, 0. J.—There is no point in which it can be said 
that the Judge of the local Court had not jurisdiction. When 
the plea was pleaded, he had power to decide whether the plea 
were good or bad. It was a matter within his jurisdiction, 
and he was compelled to decide upon the validity of the plea, 
in oixlinary cases if the Judge of an Inferior Coart come to a 
wrong decision, a writ of error may be brought. In this case 
the power to bring a writ of error is taken away by the statute 
regulating the Courts. Tiicrc is no ground for supposing that 
in the present case there is a remedy by writ of prohibition. 

CoL'niAfr, J.—The cases in the Spiritual Courts are in no 
respect parallel. The Judges there are not Judges of the 
Coinmoa Law. The Judges of the new County Courts arc so. 

Maule, j .—This would be a case for a writ of error if the 
writ of error were not taken away by the statute. Then we 
oaiiuut circuitously give the defendant the benefit of a writ of 
error which the Act of Parliament says he is not to have. 

Williams, J.—This application is founded upon nothing 
more nor less than a suggestion that the Judge of the County 
Court was wrong in a point of Jaw. H we were to grant it, 
we ought, whenever one of tlicse Judges is wrong in a point of 
law, to issue a prohibition. 1 am not satisfied that the .Tudge 
made any inisUkc at all; but whether he made a great ora 
sinall mistake, or none, the matter was within his jurisdiction, 
and he was comxiotent to decide it. 
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So the Jud(;e has absolute discretion over every 
tpestion of fact within his jurisdiction, and the Supe¬ 
rior Court will not review his decision, however 
erroneous. It was so decided in Robinson v. Lena- RoinuMn y. 
ghan (1 Cox & Macrae, 97)» where the Court of 
Exchequer refused a prohibition applied for on the kacrac, 97.) 
ground that the summons had never oeen served, as¬ 
serting that it was entirely in the discretion of the 
Judge as to what he should deem suiHcient proof of Zohrah r. 
service. In Zokrab v. Smith (1 Cox & Macrae, 106), 
CoLERiuGE, J, SO held in the Bail Court, adding his loo)! 
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1. To ap¬ 
point Courts. 


2. Mayttctas 
justice of tlic 
peace. 


3. As com¬ 
missioner in 
Cliancory. 

4. To adopt 
practice of 


own opinion that the Judge of the County Court 
has jurisdiction if the cause he within hia jurisdiction. 
In Waters y. Haiidley (1 Cox & Macrae; 1 G. C. 
Chron. 279); the Court of Common Pleas has decided 
that where it appeared that defendant had never been 
summoned, and the Judge of the County Court had, 
nevertheless, proceeded to adjudicate in the matter, 
this Court, considering the determination whether 
process was regular or not to be properly in the 
Judge of the Coimty Court, will not interfere by 
prohibition. 

Clear and expUcit as the language of tills section 
may appear, already many questions have arisen as 
to the limits of this authority; but on close examina¬ 
tion they will be found to turn upon the question*of 
the jurisdiction of the Court, whether the subject- 
matter itself has been brought within it, rather than 
upon the amount of authority vested in the Judge. 

'rhe prmci])al point for discussion has related to 
the time at which a subject-matter or the parties are 
to be deemed within the jurisdiction of the Court, for 
this jurisdiction having once attached, there is and 
can be no serious question as to what are the powers 
of the Judge in relation to it. And upon this the 
authorities are conflicting, and it is certainly very 
difficult to arrive at any satisfactory conclusion. But 
as this question must be considered in the following 
Book, when treating of Prohibition, the reader is 
referred to the chapter on Prohibition for a further 
review of it, and here w e will examine only what are 
the powers of the Judge over matters and persons 
that are assumed to be within his jurisdiction. 

1. He is to appoint the times for holding the 
Courts, so that a Court shall be holden within his 
district once at least in every calendar month (sect. 56), 
and, by sect. 81, be is empowered “ from time to time 
to adjourn any Court, or the hearing or further hear¬ 
ing of any cause.” 

2. He may act as a justice of the jicace if in the 
commission of the peace for the county or division of 
a county for which he is appointed Judge of the 
County Court, even though not qualified by estate : 
(sect. 21). 

3. He may act as a commissioner in Chancery: 
(sect. 22.) 

4. In any case not expressly provided for by the 
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statute, or by the rules and forms framed by the 
Judges, ** the general principles of practice in the 
Superior Courts of Common Law may be adopted 
and applied, at the discretion of the Judges, to 
actions and proceedings in their several Courts 
(sect. 78.) 

5. The Judge may ‘'make orders for granting 
time to the phuntifP or defendant to proceed in the 
prosecution or defence of the suit:” (sect. 81.) 

6. By leave of the Judge, any other person allowed 
by the Judge (except counsel or attorney), may 
appear for a party. He may permit counsel, attorney, 
or other person “ to argue any question as counsel 
for any other person in any proceedings,” but they 
may not do so without such permission: (sect. 91.) 

7. “In all actions where the amount clamed shall 
not exceed 5/., it shall be lawful for the Judge, in his 
discretion, on the application of either of the parties, 
to order that such action be tried by a jury(sect. 
70 .) But where the amount claimed is above 5/. he 
has no such discretion, and the right to demand a 
jury is absolutely vested in either of the parties: 
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sect. 70 . 

8. A witness refusing or neglecting to attend when 8. lifay Ano 
summoned, or to produce documents, or to be sworn, ^tnesses. 
or to give evidence, is “ to forfeit and pay such fine 

not exceeding 10/. as the Judge shall set on him, and 
the whole or any part of such fine, in the discretion 
of the Judge, mter deducting the costs, shall be 
applicable towards indemnifying the party injured by 
such refusal or neglect, and the remainder thereof 
shall form part of the general fiind of the Court in 
which the fine was imposed(sect. 86.) 

9. If the plaintiff does not appear, the Judge is 
empowered to nonsuit him, th\is: 


Sect. 79. And be it enacted, that if upon the day of the Sectk>n 79. 
return of any summons, or at any continuntltHi or adjournment Proceedings 
of the said Court, or of the cause for which the said summons uot^ 
shall hare been issued, the plaintiff shall not appear, the cause 
shall be struck out; and if he shall appear, but shall not make 
proof of his demand to the satisfaction of the Court, it shall bo 
lawful for the Judge to nousuit the plaintiff, or to give judg¬ 
ment for the defendant, and in either case, where the defendant 
sliall appear and shall not admit the demand, to award to the 
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defendant, by way of c(»to and satisfaction for his trouble and 
attendance, sneh sum as the Judge in his discretion shall think 
jit, and such sum shall be recoverable from the plaintiff by sneh 
ways and means as any debt or damage ordered to be paid by 
the same Court can be recovered; provided always, that if the 
plaintiff shall not appear when called upon, and the defendant, 
or some one duly authorized ou his behalf, shall appear, and 
admit the cause of action to the full mnount claimed, and pay 
the fees payable in the first instance by the plaintiff, the Court, 
if it shall think fit, may proceed to give judgment as if the 
plaintiff had appeared. 

10. If the defendant does not appear, the Judge is 
empowered to proceed to judgment, thus: 

Sect. 80. And be it enacted, that if on the ddy so named in 
the summons, or at any continuation or adjournment of the 
Court or cause in which the smnmons was issued, the defendant 
shall not appear, or sufficiently excuse his absence, or shall 
neglect to answer when called in Court, the Judge, upon due 
proof of service of the summons, may proceed to the hearing 
or trial of the cause on the part of the plaintifi' only, and the 
judgment thcreujion shall be as valid as if both parties had 
attended: provided always, that the Judge in any such case, at 
the same or any subsequent Court, may set aside any judguicnt 
so given in the absence of the defendant, and the execution 
thereupon, aud may grant a new trial of the cause, upon sucli 
terms, if any, Jis to })ayment of costs, giving security for debt 
or costs, or such other terms as he may tliink fit, ou sufficient 
cAusc shown to him for that purpose. 

11. Hut the Judge may direct a new trial in everj" 
case upon such terms as he may think reasonable. 

Sect. 89. And be it enacted, that every order and judgment 
of any Court holden under this Act, except tis herein provided, 
shall bo final and conclusive between the parties, but the Judge 
shall have power to nonsuit the plaintiff in every case in which 
satisfactory proof shall not be given to him entitling cither the 
plaintiff or defendant to the judgment of the Court, aud shall 
also in every case whatever have tlie power, if lie shall think 
fit, to order a new trial to be hod upon such tenns as ho sliall 
think reasonable, and in the meantime to stay the proceedings. 
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Upon this power a question has been raised in the 
Bail Court, before Wightman, J., in the case of 
Crowe V, Hunt (I C. C. Chron. 282). 'Fhe defendant 
had been sued in the County Couk under sect. 122 
to recover possession of a tenement. At the trial the 
Judge nonsuited the plaintiff, with leave to move at 
the next court-day to set aside the nonsuit, no leave 
being reserved (as it was sworn) to enter a verdict for 
the plaintiff. In due time, before the next court-day, 
defendant received notice that plaintiff would apply 
to set aside the nonsuit and enter a verdict for the 
plaintiff. The defendant did not attend, and the Court, 
in his absence, set aside the nonsuit, and ordered a 
verdict to be entered for the plaintiff. The defendant 
thereupon applied for a prohibition, on the ground 
that, as no leave had been reserved at the hearing to 
enter the verdict for the plaintiff, the Judge had not 
jurisdiction afterwards to direct it to be entered. 
Without deciding this point, the learned Judge held 
that the defendant having admitted receipt of the 
notice in due time, and not attending to oppose the 
motion, couUl not, ^ter lying by, be permitted now to 
make the objection. 

12. llie Judge may, in any case, with the con¬ 
sent of both parties to the suit, order the same, with 
or without other matters within the jurisdiction of the 
Court in dispute between such parties, to be referred 
to arbitration,” in the manner therein described (for 
which see the chapter on Arhitratim, in '' the "Prac¬ 
tice of the Courts/^post). And ‘'the Judge may, if 
he think fit, on a])plioation to him at the fi’st Court 
held after the expiration of one week after the entry 
of such award, set aside any such award so given as 
aforesaid, or may, with the consent of both parties 
aforesaid, revoke the reference, or order another refer¬ 
ence to be made in the manner aforesaid :** (sect. 770 

13. The Judge “may make orders concerning the 
time or times, and by what instalments any debt or 
damages or costs for which judgment shall be 
obtained in the said Court, shall be paid, and all such 
moneys shall be paid into Court, unless the Judge 
shall otherwise direct(sect. 92.) 

14. The Judge may commit for fraud in the in¬ 
curring of a debt, and for neglecting or reftising 
to pay any instalment ordered by the Coxurt: (sects. 
98, 990 
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15. And he is empowered to rescind or alter any 
such order, and to make a new order, thus: 

Sect. 100. And bd it enacted, that it shall be lawful for 
the Judge of any Court before whom such summons shall be 
heard, .if he shall think ht, .whetlier dr not he sliall make any 


15. Hay order for the committal of tlie defeuduut, to rescind or alter 

alter^r^r of ^7 or^er that shall have been previously made against any 

commitment, defendant so summoned before him for the payment, by iustal- 

Sec tion 100. ^ othenviw, of any debt or d^ages recovered, and 

Power of iq make any further other order, either for the payment of 
Judge to 

rescind or the whole of such debt or damages and wets forthwith, or by 
alter orders. instalments, or in any other manner as such Judge may 


think reasonable and just. 


16. Blay 
commit for 
fraud at tlie 
hearing. 


17. May 
suspend exe¬ 
cution. 


16. A like power of examining the parties, and of 
committing the defendant for the same causes as are 
detailed in sectipn 09» is given to the Judge “ at the 
tijal of the same,” by section 101. 

17. 'Ihe Judge is also empowered to suspend 
execution in certain cases, by section 105, as follows: 


Section 105. 

Power to 
Judge to 
suspend exe¬ 
cution m 
certain cases. 


Sect. 1-05. And be it enacted, that if it shall at any time 
appear to the sati.sfactioi) of the Judge, by the oath or affirma¬ 
tion of any person, or otherwise, that any dei'endant is unable, 
from sickness or other sufficient cause, to pay and discharge 
tlie debt or damages recovered against him, or any instalment 
thereof ordered to ho paid as aforesaid, it shall be lawful for 
the Judge, in his discretion, to Suspend or stay any judgment, 
order, or execution given, made, or Issued in such action, for 
such time and on sucb teruis as the Judge shall tliink fit, 
and so from time to time witil it shall ap|>car by tlie like 
proof as aforesaid that such temporary cause of disability has 


ceased. 


collator empowered, by section 113, to commit 

fine for to prison, for any time not exceeding seven days, or 
cont^pt of to impose a fine not exceeding 5/. on any person who 
ourt. ft insult the Judge, or any Juror, or any 

Bailiff, Clerk, or officer of the said Court, for the 
time being, during his sitting or attendance in Court, 
or in going to or returning from the Court, or shall 
wilfully interrupt the proceedings of the Court, or 



THK COUNTY COURTS. 


"313 


otherwise misbehave in Court;** and any Bailiff 
or officer of the Court, with or without the assis¬ 
tance of any other person, may, “by order of the 
Jfudge,** “ take such offender into custody, and detain 
him until the rising of the Court(sect. 113.) For 
further particulars as to this proceeding, see ante, 
p. 141; and the next chapter as to tbie Jurisdiction 
over the Public. 

19 . The Judge is empowered.also to impose a fine 
not exceeding 5/. on any person Who shall assault any 
officer or BaUiff while in the execuii|n of his duty, or 
for any rescue made, or attempted to be made, of any 
goods levied under process of the Court: (sect. 114.) 

20. And the Judge is to adjudicate on conflicting 
claims to goods takcn^n execution: (see the chapter 
bn Interpleader, in the Book on the Practice of the 
Courts, post.) 

21. And also to give possession of tenements of a 
rent or value not exceeding 50/. per annum: (sect. 
122.) (See the Book on this subject in the second 
volume.) 

22. In the case of Foster ^ anor. v. Temple(l C.C. 
Chron. 277; 1 Cox & Macrae), it was held by the 
Court of Queen’s Bench, that where a summons in 
the County Court has been dismissed upon the 
ground of a variance from the plaint, the Judge may 
order another summons to issue upon the anginal 
plaint, dated as of the day on which such original 
plaint was entered, for the pmpose of sanng the 
Statute of Limitations. “The first summons,** said 
Patteson, J., “was no summons at all. The only 
summons really issued upon the plaint was the 
second, and that was properly dated.** 

23. The very important question of the jurisdiction 
of the Judge, where title or the validity of a devise, 
&c. is in dispute, is minutely examined, ante, p. 252. 

24. Where a summons has not been personally 
served, and the defendant does not appear, it is to be 
proved, to the satisfaction of the Judge, that the 
service of such summons has come to the knowledge 
of the defendant ten clear days before the returp day: 
(rule 11.) What is sufficient proof of this is entirely 
in the idiscretion of the Judge: (see Robinson v. 
Lenaghan, 1 Cox & Macrae, 97; Zohrab v. Smith, 
1 Cox & Macrae, 106; Waters v. Handley, 1 Cox & 
Macrae » 1 C. C. Chron. 279.) 
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25. And where such summons has not been served, 
the Judge may, in his discretion, in order to save the 
Statute of limitations, direct another summons or 
successive summonses to be issued, bearing the same 
date and number as the first summons: (rule 12.) 
And see Foster A* anor, v. Temple, in the Queen’s 
Bench (1 C. C. Chron. 2770 

26. Where a plaintiff accepts in satisfaction money 
paid into Court, and omits to give notice of his 
acceptance of the same, and the suit proceed, and 
I)Iaintiff do not Mpear, he is to pay the defendant 
such costs as he ^y incur in appearing, or such other 
sum of money as the Judge may order: (rule 16). 

27. Where due notice of set-off pleaded has not 
been given to the plaintiff, the Judge, fn his discre^ 
tion, and on such terms as he shall think fit, may 
adjourn the hearing, to enable the defendant to 
give such notice, such miraber of days before the day 
to which the hearing may be adjourned, as the Judge 
shall think proper ” (rule 18). And so in like manner 
where defendant pleads a special defence and due 
notice is not given: (rule 19.) 

28. Where money is paid into Court under an 
execution or order, and the Clerk receives notice from 
any party of intention to appl^* to set aside same, 
the Clerk is to retain same until after such applica¬ 
tion has been determined, or until the Judge shall 
otherwise order: (rule 22.) 

29. Where an executor or administrator pleads 
plane administravit, and the judgment is for the 
defendants, the costs shall he in the discretion of the 
Judge: (rule 31.) 

30. The Judge is in each case to order **what 
number of witnesses shall be allowed in taxation of 
costs(rule 35.) 

31. In summonses upon judgments, under section 
9 S, service “ at any time before the time appointed 
for the appearance of the pariy may be deemed by the 
Judge to he good sercicc, if it shsJl be proved to his 
satisfaction that such partv was about to remove out 
of the jurisdiction of the Court(rule 38.) 



CAP. VI. 


AS TO THE PROFEpiON. 

The relationship of the Profession to the County ' 

Courts has been already partially considered in treat* jubisdic- 
in^ of the jurisdiction as to Parties in the 3rd 
chapter of this Book {ante, p. 264), to which the c^T'g. 

reader is referred for fu^her particulars. It will be At to tint 
desirable here briefly to review the jurisdiction of the 
Courts in relation to counsel and attorneys. 

304. definition .—By the interpretation clause neamtion. 
(s. 142), it is enacted that the words ** attorncy-at- 

law shall be understood to include a solicitor in any 
Court of Equity. 

305. Counsel or Attwney may appear for either 
party ,—^'Phe privileges and fees of the profession are 
regulated by sect. Q1 of 9 & 10 Viet. c. and 
13 & 14 Viet. c. 61, s. 6, as follows : 


Sect. 91. And be it enacted, that no person shall be on- .s^ionOl. 
titled to appear for any other party to any proceeding in any \yho”^v 
of the said Coarts unless lio be an attorney of one of Her appear for 
Majesty’s Superior Courts of Record, or a barrister-at-Iaw the^^rioi* 
instructed by such attorney on behalf of the party, or, by Courts, 
leave of the Judge, any other person allowed by the Judge 
to appear instead of such party; but no barrister, attorney, or 
other person, except by leave of the Judge, shall be entitled to 
be heard to argue any question as counsel for any other person 
in any proceeding iu any Conrt holdcn under this Act; and no 
pei-son, not being an attorney admitted to one of Her 5Iajesty’s 
Supcrlur Courts of Record, shall be entitled to have or recover 
any sum of money for appearing or acting on behalf of any 
other person in the said court; and no attorney shall be entitled 

r B B 2 
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»ooK IV. to have or recover therefore any sam of tnoney, unless the debt 
jranntc* damage claimed shall be more than forty shillings) or to have 
Tiow. Qj. recover more than ten shillings for his fees and ccots, unless 

6. the debt or damage claimed shall be more than fire pounds, or 

iC^fes^n fifteen shillings in any case within the summary 

Jurisdiction given by this Act; and in no case shall any fee 
exceeding one pound three shillings and sixpence be allowed for 
employing a barrister as counsel in the cause; and the expense 
of employing a barrister or nn attorney, either by plaintiff or 
defendant, shall not be allowed on taxation of costs in the case 
of a plaintiff where less than five pounds is recovered, or in the 
case of a defendant where less than five pounds is claimed, or 
in any case unless by order of the jndgo. 


13 A 11 Viet, 
o 01 , . 1 . 6. 


Sect. 6. And be it enacted, that the fees to be taken by 
barrlstcrs-at-Iaw and attorneys practising in the said Courts, 
in coses brought within the jurisdiction given by this Act, 
shall be as follows: an attorney shall be entitled to have 
or recover a sum not exceeding one pound ten shillings for 
his fees and costs, where the debt, damage, or demand claimed 
in any plaint in covenant, debt, detinue, or assumpsit shall 
not exceed thirty-fire pounds, or two pounds in any other 
cose, within the jurisdiction given by this Act: and in no 
case shall any fee exceeding two pounds four shillings and 
sixpence be allowed for employing a barrister as counsel in tho 
cause; and the expense of employing a barrister or an attorney, 
cither by plaintiff or defendant, shall not bo allowed* on taxation 
of costs, unless by order of the Judge; and the Judges of the 
said Courts respectively shall from time to time determine in 
what cases such expenses shall be so allowed. 


It follows, therefore, that 

1. An attorney may of right appear for any party. 

2. Counsel instructed by an attorney may of right 

appear for any party. 

3. But neither counsel nor attorney may argue 

any question as counsel for any other person 
in any proceeding in any Court holdcn under 
this Act,” except by leave of the Judge. 

306. Fees for such Appearance.^^Thi following is, 
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therefore, the scale of fees now allowed to counsel 
and attorneys: 

In Covenantf Assumpsit and Debt. 

Counsel. Attorney. 



£. 

8 . 

d. 

£. 

s. 

Under 2/... 

0 

0 

0 

0 

0 

Above 27. and not exceeding 57. 

1 

3 

6 

0 

10 

,, 57. ,, „ 207. 

1 

3 

6 

0 

15 

>1 207. „ ,, 357. 

2 

4 

6 

1 

10 

,, 357. „ ,, 507. 

2 

4 

6 

2 

0 
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In Trespass, or TVespass on the Case. 


Counsel. Attorney. 

£. 3. d. £. s. d. 

Under 2/.... 0 0 0 0 0 0 

Above 2/. and’not exceeding 5/. 1 3 6 0 10 0 

„ 57. „ „ 207. 1 3 6 0 15 O 

„ 207. „ „ 507. 2 4 6 2 0 0 


And in no case is any fee to be allowed, unless by 
order of the Judge. 

The costs of employing a barrister or attorney on 
either side is not to be allowed, on taxation of costs. 

To plaintiff, where less than 67. is recovered. 

To defendant, where less than 57. was claimed. 

The distinction here is important to be observed. 

The plaintiff’s right to costs depends upon the sum 
he actually recovers, no matter bow much he claims j 
the defendant’s upon the sum claimed. This may 
operate very hardly in many cases, as where a plaintiff 
claims a debt of 207. defendant having a set-off which 
reduces it below 57. Plaintiff is compelled to claim 
the whole of his demand, and to prove it, and perhaps 
to contest defendant’s set-off, yet is not to be allowed 
the costs of professional assistance in doing so, al¬ 
though the conflict ^vas in fact for the larger sum. 

Besides, it often happens that debts and demands 
below 57., especially in tort, require professional 
assistance as much as larger amounts. This should 
be rectified when any amendment of the act is made. 

It is the practice of the Judges, where counsel is counsei'c^ 
employed, to allow the attomey’%fee also, because the wirf attoi- 
Act provides that counsel shall not appear unless ^^fhanuwea. 
instructed by an attorney. 
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IC.C.Chrun. 
398; 1 Cox & 
Muerae.) 


Two (}u^8tioj)s have arisen upon the construction 
to he put upon the statute in respect of the fees of 
an attorney^ both of which have now been decided. 

1st. It was questioned whether the fees above 
prescribed were to be considered as the limit of costs 
between attorney and client, or only between party 
and party. 

2nd. Whether the expression “ appearing or^tefing 
on behalf of any other person in the said Court*’ was 
to be held to mean the appearing and acting at the 
hearing only, or extended to all business ti^sacted 
out of Court in reference to the suit, as for procuring 
evidence, preparing brief, and such like. 

In the case of Ex parte Clipperton, Re Grepn 
(11 L. T. 351 ; 1 C. C. Chron. 298), in the Queen’s 
Bench, both these points were raised, and after the 
Court had taken time to consider, decided. That 
Court held that the statute operates to limit the 
costs of an attorney to the prescribed fee as respects 
his charges to his client, as well as the costs between 
party and party, and also that the prescribed fee was 
the extent of the costs that could be claimed for any 
work done in or about an action in the County Court, 
including all matters preliminary to the hearing. Thai 
decision has, however, now been overruled by the 
Court of Common Pleas in Ex parte Keighley (3 
C. C. Chron. 85), and subsequently by the Court of 
Queen’s Bench itself in Re Toby (3 C. C. Chron. 169.) 

The judgment in the former of these cases was as 
follows;— 


Mal'LK, J. —Thtb was a motion to reriew tho taxation of an 
attorney’s bill. The Master had disallowed certain items for 
bosiness done and preliminary inquiries before commencing a 
a suit iu one of the County Courts established by the Act 
9 & 10 Viet. c. 95. The ground of the disallowance was, that 
the 91st section df the Act prevented an attorney from having, 
as remuneration for his services in any suit, any larger sum 
than fifteen shillings. This construction of the section appears 
to have been adopted by the Court of Queen’s Bench in the case 
of Ex parte Green (12 Jar. 1044.) Having heard the case 
argued on this question, and having taken time to consider it, 
we find ourselves compiled to adopt a diiferent construction 
of the section in question. That section begins by providing 
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that no person bat an attorney, or barri8ter*at-]aw instmcted 
by sacU attorney, on behalf of the party, or any other person 
allowed by the Jadge to appear instead of such party, shall be 
entitled to appear in the County Court for any other party, and 
such person is, by the next clause, restricted from haring a 
title to bo heard to argue any question as counsel without leave 
of the Judge. This is followed by a clause In the following 
words:—And no person, not being an attorney admitted to 
one of Her Majesty’s Superior Courts of Becord, shall be 
entitled to have or recover any sum of money for appearing or 
acting on behalf of any other person in the said court; and no 
attorney shall be entitled to have or recover therefore any sum 
of money, unle^ the debt or damage claimed shall be more 
than forty shillings, or to have or recover more than ten shillings 
for his fees and costs, unless the debt or damage claimed shall 
be more than 52. or more than fifteen shillings in any case 
within the suinniary jurisdiction, given by this act.” The 
section then goes on to provide “ that no fee exceeding 12. Ss. 6(2. 
shall be allowed for employing u barrister as counsel in the 
cause, and the expense of employing a barrister or an attorney 
shall not be allowed on taxation of costs in case of a plaintiiT 
unless 5l is recovered, or in case of a defendant unless 52. is 
claimed, or In any case without an order of the Judge.” The 
first danse, contrining a description of the persons to bo 
allowed to appear in the court for another party, seems very 
dearly to apply only to the appearance m iAe court of such 
]>crson as the represeutativo of a party who would otherwise 
have to appear for himself. The next provision, restricting the 
party to be heard to argue as counsel, also evidently applies 
only to the proceedings m court. The clause in question begins 
with this provisioo; — ** No person, sot being an attorney 
admitted to one of Her Majesty’s Courts of Hecord, shall be 
entitled to have or recover any sum of mone^ for appearing or 
acting on behalf of any other person in the said Court.” These 
words certaiuly in their literal construction apply only to what 
is done in the Court; and this is not only the literal sense, but 
the natural and obvious sense of the words, and the subject of 
the preceding paragraph of the section, being matter in Court 
only, confirms this constructiem. Indeed, it would be difficult 
to conceive words more expressly to confine the enactment to 
what is done in Court than those actually do, viz., appearing 
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or acting on behalf of an;^ other person.” The words next 
following, on which the present question immediately arises, 
are ** no attorney shall be entitled to have or recover tAere/br 
any snm of money unless the debt or damage claimed shall be 
more than forty shillings, or to have or recover more than ten 
shillings for his fees and costs nnl^ the debt or damage claimed 
shall be more than 5/. or more than 15s. in any case witliin the 
summary jurisdiction given by this act.” Here the word 
** therefore” clearly is intended to refer to the preceding words 
for appearing or acting on behalf of any other person in the 
said Cowi” So that the right to have or recover anything in 
cases not above forty shillings is also taken away only in respect 
of “ appearing or acting on behalf of any other ]>erson in the 
said Court.” It is true the word “ therefore ” is not nsed in 
the provision, where ten shillings or fifteen shiliings may bo 
recovered ; the words being—“ to have or recover more than 
ten shillings for his fees or costs,” without saying “ therefore.” 
But it appears to us that the provision is to be considered as 
applying to fees and costs of appearing or acting on behalf of 
any other person, and only to the appearing and acting on 
behalf of each person in Court. If this were not so, it would 
follow, in cases not exceeding forty sliillings, the attorney might 
recover for what was done out of Court, but not in cases ex¬ 
ceeding that amount. Indeed, the Court of Qneen’s Bench, as 
reported in the Jurist, seem to have considered that the 
restriction of the fees to ten shillings and fifteen shillings shall 
be understood as the fees for appearing and acting in tha Court 
on behalf of another person, and express that opinion in the 
commencement of their judgment, observing that “ the words 
of the section are very clear, * that no attorney shall be entitled 
to have or recover iharefor^ that is, for appearing or acting 
on behalf of any other person in the County Court, more than 
the sums specified.” Taking the language of the Legislature 
in its ordinary sense, the construction in question of the word 
** therefore ” does not apply to business done out of Court before 
the suit is comm^ced. We tliink that, looking to the general 
scope of the enactment, we ought to come to the same conolu* 
sion the subject. The proceedings in the County Courts 
are a very fit subject of legislation. In establishing such 
Courts, the Act contemplates that the bearing of causes wonld 
be nsually short, and therefore the limitation of the fees for 
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parties appearing therein Is natnrallf incident to such Comte, 
and sQch regulations arc not annsnal in respect of proceedings 
in Courts. But when one man cmplojs another to do work 
and labour for him for a reasonable remuneration, it seems 
unreasonable to say the contract shall not be binding if the 
employment is in a salt in the County Court, but shall be 
binding if it is not. We think such a construction as this 
ought not to be allowed unless by implication, and there is none 
such here. The Court of Queen’s Bench intimate an o|nnion 
in EiJt partt Green, that the Legislature did not intend to 
make any distinction between an attorney's right to recover 
from the opposite party and his own cliept; but we think there 
is no reason for construing the Act as abolishing the existing 
distinction between the costs to be allowed between party and 
party, and the remuneration that the attorney is to recover 
from his client. The framers of the Act use appropriate words 
in speaking of both kinds of claims ; the attorney’s is described 
as a right “ to have or recover,” while the costs between party 
and party are described as costs allowed on taxation. On the 
whole, we think there is nothing in this section to take aw*ay 
the right of an attorney to be paid a reasonable amount for 
work done out of Court, before the institution of the suit, or to 
take away the right of the Superior Courts which alone have 
the jurisdiction to tax atlomeyb’ bills, and to allow a reasonable 
remuneration for this d^cription of labour. The rule must, 
ttiercfore, bo made absolute. Hule absolute. 

The judgement of the Court of Queen’s Bench in 
Re Toby (3 C. C. Chron. 169)» reversing its own judg¬ 
ment in Ex parte CHpperton, was this:— 

Lord Campbell, C.J., now delivered the judg¬ 
ment of the Court.—^This was an application to the 
Court to rescind an order for the taxation of the bill 
of costs of Mr. Tobyi an attorney, for business done 
in a suit in a County Court, or why the Master should 
not review his taxation and direct the client to repay 
what had been refunded to him under the Master’s 
allocatur. 'I’be question was as to the amount of costs 
to which an attorney was entitled in respect of a suit 
in the County Court. It appeared tliat Mr. Toby, an 
attorney of tnis Court, bad been retained by a Mr. 
Shirreff to conduct a suit for him in one of the County 
Courts established under the 9 & 10 Viet. c. 95, and 


Book IV. 

TUB 

JCBUDZC* 

TIOM. 

Cap. 6. 
Astoths 
Pn^tssion. 



3206 LAW, BTC. OP THE COUNTY COURTS. 


Boob IV. 

THB 

JOKISBIC.- 

T10M. 

Cap, 6. 
At to the 
Pro/mion. 


that, in the result, Mr. Shirreff recovered the sum of 
lli. 8«. 7d, for the debt and costs in the action, which 
sum was paid by the defendant to Mr. Toby, the 
plaintiffs attorney. Mr. Toby sent in a bill of costs 
to his client, in which, after giviniir him credit for 
11/. 8s. 7d., the debt and costs recovered from the 
defendant, there remained the sum of 10/. I7s, 4d. due 
to Mr. Toby, which the client paid to him under the 
apprehension, as he says, of being sued for the amount. 
Upon the application to tax, and before the Master, 
Mr. Shirreff, the client, relied on the decision of this 
Court in Ex parte Clipperton, reported in 12 Jar. 
1044, in which it was held that, under the 91st section 
of the County Courts Act, an attorney was restrained 
^om recovering more than Ids. for his services in a 
suit in one of those Courts. A similar question 8ub> 
sequently arose in the Court of Common L^eas (Ex 
parte Keiffhley, 14 L. T. 448), and, after consideration, 
that Court then came to the conclusion that the re* 
straining clause of the act applies only to appearing 
and acting as an attorney in Court, and not to his 
services out of Court, and for advising and in getting 
up the case, 'fhe 91st section is not very clearly 
worded. The object of the act was to enable parties 
to carry on suits for amounts not exceeding 20/. at a 
comparatively small expense; but as the words of the 
section are certainly capable of the construction put 
upon them by the Court of Common Pleas, and hard¬ 
ship may iu some cases arise from the narrower con¬ 
struction adopted by this Court in tho case of Ex* 
parte Clipperton, we feel disposed, on consideration, 
to adopt the same conclusion, more especially as it is 
most important that the prance should be uniform ; 
and wc think that the rule should be absolute, not 
for rescinding the order of the judge, but for a review 
of the taxation and repayment to Mr. Toby of any 
sum he may have been obliged to pay to Mr. Shirreff 
beyond what, on a review of the taxation, the Master 
finds ought to have been paid. 

Ruh absolute, to review taxation. 

Hence it appears that the amount of costs limited 
by the statutes in question applies only to business 
done in Court, and any business done by an attorney 
out of Court with reference to an action in the County 
Court may be charged for upon the usual scale, or as 
the Taxing Master may determine. 



CAP. vn. 


AS TO THE PUBLIC. 

The County Courts are invested with certain 
powers over the general public for the purposes of 
preserving order and maintaining their authority. 

307. Power to commit for Contempt, — ^'Phia is given 
by sect. 113, as follows: 

Sect. 113. And be it enacted, that if any person shall wil¬ 
fully insult the Judge or any Jui'or, or any Bailiff, Clerk, or 
oiheer of the said Court, for the time being, during bis sit¬ 
ting or attendance in Court, or in going to or returning fiom 
tho Court, or sliall wilfully interrupt the proceedings of the 
Court, or otherwise misbehave in Court, it shall be lawful f)r 
any Bailiff or of&cer of the Court, with or without the assis¬ 
tance of any otlier person, by the order of tlie Judge, to take 
such offender into custody, and detain liim until tlie rising of 
tho Court; and the Judge shall be empowered, if he shall think 
6t, by a warrant under his hand, and scaled with the seal of the 
Court, to commit any such ofibndcr to any prison to which he 
has power to commit offenders under this Act for any time not 
esLceeding seven days, or to impose upon any such offender a fine 
not exceeding five pounds for every such offence, and in default 
of payment thereof to commit the offender to any such prison .is 
aforesaid for any time not exccediug seven days, unless the said 
fine be sooner paid. 

308. Penalty for assaulting an Officer, or rescuing 
Goods taken in ExectUion, —^"ITiis is provided by sect. 
114, as follows : 

Sect. 114. And be it enacted, that if any officer or Bailiff' of 
iuiy Court bolden under this Act sliall be assaulted while in the 
execution of his duty, or if any rescue shall be made or attempted 
to be made of any goods levied under process of tho Coui^, the 
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person so offending shall be liable to a fine not exceeding flyo 
pounds, to be recovered bj order of the Court, or before a Justice 
of the Peace as hereinafter provided; and it shall be lawful for 
the Bailiff of the Court any Peace Officer in any such case 
to take the offender into custody (with or without warrant), 
and bring him before such Court or Justice accordingly. 

These provisions suggest no remark. For a deci< 
sion of some interest upon sect. 113 see ante, p. 141. 



BOOK V. 


APPEAL TO SUPERIOR COURTS. 


'rhe jiu'i&diction of the County Courts may be 
brouf^bt under the cognizance of the Superior Court&, 
by four ])roce‘>ses. 

1. Mandamus. .i. (Jertioran. 

2. Prohibition. 4. Suggestion. 

Of each in its order. 


CAP. 1. 


MANDAMUS. 

309. The n*rit of Mandamvs. —'Phis is a high 
prerogative writ, in its form, a command issuing in 
the Queen’s name from tlie Court of Queen*s Bench, 
and directed to an> person, corjioration, or inferior 
Court of judicature within the Crown’s dominions, 
requiring them to do some particular thing thei’cin 
specified, which apjiertains to their office and duty, 
and which the Court of Queen’s Bench has pre* 
viously determined, or at least supposes, to be con¬ 
sonant to right and justice. In its apjilication it may 
he considered as confined to cases where relief is 
required in respect of the infringement of some public 
rigut or duty (n. v. Bmtk of Tiuglavd^ 2 B. & Aid. C22), 
and where no effectual relief can be obtained in the 
ordinary course of an action at law. Such is the 
general principle ; but as to the specific instances in 
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AppEAt'xo granted, they are too numerous 

817 PEBIOB complete detail here. But, among other things, 
COCBT8, it issues to the Judges of any Inferior Court, com- 
Bianding them to do justice according to the power 
iicuMtorntM. of their office^ wherever the same is delayed. For it 
is- the peculiar business of the Court of Queen’s 
* Bench to superintend all inferior tribunals, and 
therein to enforce the due exercise of those judicial 
or ministerial powers with which the Crown or Legis¬ 
lature has invested them, and this, not only by 
restraining their excesses, but also by quickening their 
negligence and obviating their denial of justice: 
(3 Steph. Com. 663.) 

How granted. This Writ is granted on suggestion, by the oath of 

the ’party injured of his own right and the denial of 
justice below—whereupon, in order more fully to 
satisfy the Court that there is a probable ground for 
such interposition, a rule is made (except under par¬ 
ticular circumstances, w’here a rule will be granted 
absolute in the first instance), directing the party 
complained of to show cause why a w'rit of manda¬ 
mus should not issue, and if he shows no sufficient 
cause, and does not submit without contest to the 
application, the writ itself is issued at first in the 
alternative, either to do this or signify some reason 
to the contrary; to which a return or answer must be 
made at a certain day. 

P^y make no return he is punishable for 
damui. his contemjit by attachment. If he make a return, 
and it is insufficient in law or fafce in fact, a pe¬ 
remptory mandamus issues, to which no return is 
1 A 9 Will A a certificate of obedience. By statute 

c. 21 . * * 1 ^Vill. 4, c. 21, in all cases of mandamus the 

return may be pleaded to or traversed by the prose¬ 
cutor, ana his antagonist may reply, take issue, or 
demur, and the same proceedings may be had as if 
an action, on.the case had been brought for making a 
false return, and after judgment obtained by the jiro- 
secutor, he shall have a peremptory writ of manda¬ 
mus to compel his admission Qr restitution—which 
latter, in case of an action, is effected by a writ of 
restitution. So that now the writ of mandamus is 
(from the period at least of its return) assimilated to 
an action, and the more closely, because, by the same 
Acts, it is also provided, that the prosecutor, if suc¬ 
cessful, shall recover damages, and that the successful 
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party shall, in all cases, upon judgment after issue 
joined, or by default, be entitled to his costs. In 
addition to which it has been recently enacted by 
G & 7 Viet. c. 67 1 that the prosecutor objecting to the 
validity of the return shall do so by way of demurrer 
to the same, in like manner as in personal actions, 
and thereupon the writ, return, and demurrer shall be 
entered on record, and the Court'shall adjudge either 
that the return is valid in law, or that it is not vfdid 
in law; and if it adjudge that the writ is valid but 
the return invalid, shall award a peremptory manda~ 
mus ; and shall also, in any event, award costs to be 
paid to the successful party. And by statute 1 & 2 
Will. 4, c. 58, 8. 8, it is provided for the relief of 
officers and other persons to whom such writ is 
directed, commanding them to do or perform things 
in respect of which they have no claim or interest, 
that it shall be lawful for the Court to which appli¬ 
cation is made for the writ of mandamus^to relieve 
them from the liability incident to the execution 
thereof, by calling upon any other person having or 
claiming any interest in the matter of such writ to 
appear and show cause against the issuing of the 
same, and thereupon to make such rules and orders 
between all parties as the circumstances of the case 
may require r (3 Steph. Com. 666—8.j' 

Such being the general principles and pracri6e of 
the >vrit of mandamus let us now see 

310. In what Cases it issues. —I n his valuable treatise 
•on this \vrit, Mr. Iaj>p3ng thus (in page 9) -states the 
effect of the various decisions : “ The Court of B. R., 
as the general guardian of public rights, and in 
exercise of its authority to grant the writ, will render 
it, as far as it can, the suppletory means of substantial 
justice in every case where there is no other specific 
legal remedy for a legal right, and will proride as 
effectually as it can that all official duties are fulJiUed, 
wherever the subject-matter is properljr within its 
control.’’ lliis pnnciple maybe otherwise expressed 
thus: That the Court of B. R. will not interpose 
by granting the extraordinary writ of mandamus 
unless the applicant have not only a specific legal 
power, properly the sulnect of this writ, a fulfilment 
of whi^ IS demandable from the person to whom 
such writ must be directed, but also there must npt 
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exist a specific legal remedy whereby the fulfilment of 
such power may he compelled; so that the writ will not 
be granted unless to prevent a failure of justice, that 
is, it issues upon the assumption that that which ought 
to have been done has not been done (Id. p. 10.) 

** Formerly the received idea was, that a mandamus 
would be granted only to command the performance 
of a ministerial duty; but modern cases have gone 
much further, and it is now the constant practice to 
grant the writ to command the performance Iry any 
iJ^erior jurisdiction or officer of any public duty for 
which there is no specific remedy(Topping on 
MandamuSy p. 12.) 

But the duty must be imperative and not discre- 
timary. A mandamus will not go to command the 
exercise of a discretionary power, except where such 
discretion is limited as to time and the time has 
passed: (Ibid. p. 13; i2. v. Treasury Commissioners, 
4 A. & E. 297.) But when “ a discretion” is given 
it is to be understood as a sound discretion acQord- 
ing to law, for the Court of B. R. will redress 
tlungs otherwise done : (Estarik v. London (City), 
Styles, 43.) 

So, the Court will not interfere with the discretion 
of an inferior jurisdiction, where it is exercised in 
accordance with reasonable rules or practice: (3 Dow. 
306). And although there be a discretionary power, 
yet, if it be exercised with manifest injustice, the 
Court of B. R. is not precluded from -commanding 
its due exercise, the jurisdiction under such circum« 
stances being clearly established: (Ex parte Jieeke, 
3 B. & Ad. 704 ; U. v. Lancashire (J.), 7 B. & C. 692.) 
So, w'here one is to act according to his discretion and 
he will not act, nor even consider the matter, the 
Court of B. R. will, by mandamus, command him to 
put himself in motion to do it: (R. v. North Riding 
(J.), 2 Bar. & Cres. 291; R. y. Mills, 2 Bar. & Ad. 578; 
R. V. Holheche, 4 T. R. 779.) Thus, if justices reject 
an application in the exercise of a discretion vested 
in them, the Court will not interfere; but if they 
rqect it on the ground that they have no power to 
gnmt it, the Court will interfere so far as to set the 
jurisdiction of the magistrates in motion, by direct¬ 
ing them to hear and determine upon the application: 
(R, v. Justices of Kent, 14 East, 396.) 

It is a general rule that, v'herever an Act of Par- 
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liament gives power to, or imposes an obUgation on, 
a partictuar person to do some particular or duty, 
and provides no specific legal remedy on nonper¬ 
formance, the Court of B. R. will, in order to prevent 
a failure of justice, grant, ex dehito jusHHeiy a mandamus 
to command the doing of such act or duty. But the 
Court will not command as to the manner in which 
such act shall be done (Tap. on Mand, 30, and see 
the cases there cited.) 

The Court will, by mandamus, command an Inferior 
Court to exercise jurisdictions conferred upon it 
by Act of Parliament. Thus, where the Court of 
Quarter Sessions decided not to rate the wages of 
millers, on the erroneous supposition that the Act 
giving it jurisdiction merely authorized it to rate the 
wages of husbandmen, the writ was granted: (A. v. 
Justices of Kent, 14 Blast, 395 ; Tap, on Mand. 31.) 

The general power of the Court of B. R. over 
Inferior Courts is thus clearly stated by Mr. Tapping: 
** It has power to compel them to do any act which 
by law they should do, whether the obligation arise 
from a cha^r, subsist by custom, or be created by 
Act of Parliament; also to command them to execute 
faithfully aU powers with which they are clothed, 
wherever the same are either denied or delayed, and 
to restrain them from intermeddling where they have 
no jxirisdiction (p. 105.) 

** Wherever there is a particular jurisdiction created 
by Act of Parliament, the Court of B. R. may com¬ 
mand the execution thereof by mandamus, and remove 
their proceedings by certiorari, to see whether they 
have observed their authority; (A. v. Inhab. of Gla* 
morganshire, 12 Mod. 403.) But though the writ be 
daily awarded to Judges of Inferior Coxirts, to give 
judgment or to proceed in the execution of their 
authority, yet it is never granted to aid a jurisdiction, 
but only to enforce the execution of it (Tap. on 
Mand. 106.) llius, it has been granted against an 
Inferior Court to command the holding of a Court 
for the trial of causes: (A. v. Mayor of Wells, 4 D. 
502 ; A. V. Havering, 5 B. & A. 691.) To command 
the steward of a Manor Court to receive a plaint and 
issue process thereon and to proceed to the hearing 
and aetermination thereof: (A. v. Bailiffs of Eye, 
2 D. & R. 176.) 

So; the Court of B. R. will command an Inferior 
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Court to hear a case in the first instance, and to do 
whatever is incidentally necessary to such hearing: 
{R. V. Hewes, 3 A. & E. 727.) But it will not pre* 
senbe the mode of such hearing and determination: 
(Tap. on Mmd. 109.) The writ ^ not be p-anted 
to heap and determine, when the tribunal has, in fact, 
heard and determined, though erroneously: (R, v. 
Lords of the Treasury, 10 Ad. & El. 179; Ex parte 
Smith, 4 N. & M. 583.) So, where there is a remedy 
by appeal, as in the Stannaries Court, the Court of 
B. R. will not by mandamus command a rehearing, 
because there is not a defect of justice: (R. v. Aple~ 
ford, 2 Keb. 846.) 

“ Where a tribunal of competent jurisdiction has 
decided a case, the Court of B. R. cannot by manda¬ 
mus command a rehearing; otherwise it might as 
well call upon the Lord Chancellor to revise any 
decision he has made; (3 A. & E. 722, per Lord 
Denman, C. J.) So the Court of B. R. will not in¬ 
terfere to regulate the practice of an Inferior Court, 
it being the sole judge of its own practice: (R. v. 
Jtistices of Suffolk, 6 M. & S. 57.) But where the 
practice of an Inferior Court is contrary to law the 
Court of B. R. will not sanction it, and therefore will 
a^vard a mandamus (R. v. Bottesworthf^. Kel. 156; 
Tan. on Maud. 110.) 

So the Court of B. R. cannot command an inferior 
jurisdiction to grant a new trial, although it is alleged 
that injustice has been done: for such a command 
would be, in fact, to trj upon affidavits the truth of 
alleged irregularily in a judgment of such Court: 
(Ex parte Morgan, 2 Chit. 250; Ex parte Smyth, 
4 A. & E. 721; Tap. on Mand. 110.) 

It is a general rule that the Court of B. R. will 
not, by mandamus, enforce the process of an Inferior 
Court, the Judge of which has ])Ower to compel 
obedience to his mocess: (R. v. Cemyers, 15 L. J. 
N. S. 300, Q. B.) writ has been granted to allow 
an applicant to enter up final judgment, and tax his 
costs in a plaint duly entered by him in a Manor 
Court (R. V. Danser, 6 T. R. *242): to command the 
Judge of an Inferior Court to examine and in(juire 
whether a writ of inquiry or judgment was obtained 
by fraud or surprise, though strictly regular in form, 
and if so to set it aside (R. v. Vrling, Fortes. 198): 
to command the Sheriffs* Court of London to proceed 
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* to judgment in a case before it: (Bayley v. Bourne, Boos v. 
Stiu. 392 .) But the Court will not command an 
Inferior Court to review a judgment actually signed covzta. 
{R, V. Justices of Monmouthshire, 4 B. & C. 846; ^— 

R, V. Justices of Leicestershire, 1 M. & S. 442.) Ma^mus. 

The Court of B. R. will grant a mandamus to an 
Inferior Court to make up a record for the purpose of 
enabling a party to plead autrefois convict, &o., or for 
any other purpose, and also to give a copy of such 
record to the applicant’s attorney: {Tap. on Mand, 

111 .) 

The granting of a mandamus to revise the sen¬ 
tence of another Court is not of course; nor is it of 
course to grant it in a doubtful case where the Court 
below, assuming it to be a Court of competent juris¬ 
diction, has exercised that jurisdiction and proceeded 
to sentence, and the applicant has appealed against 
that sentence, which has been affirmed on such 
appeal:” (6 T. R. 110; Tap. on Mand. 112.) 

Such are the general principles that appear, accord¬ 
ing to the decided cases, to regulate the practice of 
mandamus in relation to Inferior Courts, here briefly 
set forth, but which will he found very fully and 
learnedly treated in Mr. Ta})ping*s treatise on the 
Late and Practice of the Writ of Mandamus, to which 
the reader is referred for further information. We 
will now endeavour, as shortly, to show its application 
to the County Court, 

311. yiandamns to the Coun^ Courts,—Mandamus ^fand^^ollu 
is the remedy by which the County Courts may be ^ 

compelled to the performance of any duty imposed ^ 
upon them by the Act of Parliament. It requires 
them to act up to their jurisdictior, as Prohibition 
restrains them from exceeding it. And it is a con¬ 
dition of the issue of the writ of mandamus, that 
there is no other remedy. Practically, therefore, the 
question at issue wall be, in almost all cases, as to the 
jurisdiction of the County Court, and this will he 
determined by reference to the cases and arguments 
collected in the pre^dous part of this treatise devoted 
to the subject of jurisdiction, and many of the obser¬ 
vations in the next chapter on Prohibition will be 
applicable here. It may, however, be submitted that, 
when the practitioner finds that he cannot obtmn 
redress in the County Court for some matter which 

F K 3 



330 


LAW AND FRACTICB OF 


Book V. he deems to be within its jurisdiction, his reme^ will * 

application to the Court of Queen's Bench 
COURTS, for a ma'ndamus, and in order to ascertain whether 
—j there are sufficient grounds for such application he 

Mamiaiim. must be assured— 

RnieTtor Is^- That there is no other remedy. 
mandamus to 2nd. lliat the County Court /tos jurisdiction to do 
the act he recjuires to be done. 

3rd. That it has positively refused to do such act. 

4th. That the act is not discretionary but im¬ 
perative. 

6 th. That it is not merely a matter of practice, 
unless it he an illegal ])ractice. 

6 th. That it is required to ^force the exercise of 
a jurisdiction, and not merely to aid a jurisdiction. 

Spam'oteev. Only One case of mandamns has yet come from the 
Ohron' 262 f County Courts. It is that of Sparrowe v. Reed (1 C. 

C. Chron. 262), and which, although the point in¬ 
tended to be raised was not decided, will serve to 
illustrate the manner in which the writ of mandamus 
may be used in the i)ractice of the County Comrts. 
The case is as follows: 

Hugh Jim moved for a rule for a mandamus, commanding 
the Judge of the County Court of Sussex (Ilrigliton) to give 
effect to his judgment of the 18th of October, 1847. It 
appeared tliat in October l.ist the plaintiff entered his plaint 
for 20h; and that on tlic 12th of November the case came on 
for hearing bffore the Judge (no notice having been given for 
a jury); upon the heaving, tlic Judge made bis order in 
favour of the plaintiff, and adjudged that he should recover 
20/. for his debt, togetlier with 4/. 2a. 6d. costs. Upon a .sub¬ 
sequent day in the same month the defendant applied for a 
new trial, and at Uie same time requested that the case 
might be iiicd by a jury: this application, in both particulars, 
was resisted by the plaintiff, but the Judge made an order 
that judgment and all subsequent jiroceedings should be set 
aside, and a new trial liad, on condition that the defendant 
should pay the plaintiff the costs of the application, &c.; and 
ho farther ordered that the cause should be tried by a jury. 'J'be 
cause accordingly came on again for trial on the 10th of lost 
December, when tbo jury found a verdict f(;r the defendant. 

It was now objected that tlie Judge had no power to order the 



THB COUNTY COURTS. 


331 


cause to be tried bj a jury ia the manner that he had, and that 
the second trial accordingly was coram non jnSce; for that 
rule 20 (founded upon sect. 70 of the 9 &*10 Viet. c. 95), 
which Fcgulutcs the practice as to obtaining a jury, directs 
that every notice of a demand of a jury, where the debt or 
demand claimed *«hall es.ceed 5/., must be made in writing to 
the Clerk of the Court two clear days before the return of the 
summons,” and that the Ju lge himself had no power to grant 
a jury, whicii cau be obtained only in tlie mauuer pointed out 
by the foregoing section and rule ; and the 89th section, giving 
tlie Judge power to grant a new trial, “to be had uix)n such 
terms os he shall tliiuk reasonable,” not extending to enable 
him to grant a jury. 

C 01 .KKIQUK, J.—Did the plaintiif go to the sei'ond trial? 

H. Hill. —He did; but he would not deprive himself of his 
right to oi>jcct from having done so. 

CoLRiUDGK, J.—^Did he receive the costs as provided for by 
the Judge’s order ? 

H. Ilifl. —He did ; and it will be a question, certainly, 
whether, by accepting a partial benefit under the order, he can 
be heard to object to it. 

CoiJCiuuuK, J.—The point intended to be raised by this 
motion is a very proper and iniporhint one; but 1 think, in this 
particular ease 1 ought not to grant a rule, if it appeal’s that 
tile plaintiff has acquiesced in the oi-der. If ho had merely 
gone to trial and no more, I think there would have been 
nothing to have pi*evcutcd his making this motion, as he was 
to a certain extent boimd to have attended the trial; but ho 
w'as nut bouud to Uikc the costs, which he has done, and by 
doing which 1 tliink he has precluded himself from taking this 
objection. I tliink, tlierefore, there should be no rule. 

Here, acquiescence in the arrangement deprived the 
party of his remedy, and so it will be in all cases. 
By making terms you waive objections, for you sub¬ 
mit to the irregularity, and cannot afterwards repu¬ 
diate it because it did not prove advantageous. 

312. To what Court Mandamus lies. —^The writ of 
mandamus is issued only by the Court of Queen’s 
Bench. 
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BOOK V. 313. How obtained. — It is obtained by motion 
founded on affidavits. The rule in most cases is, 
cor»TB. in the first instance, to show cause, but there are 
j coses, not necessary to be specified here, in which, 
ynniYomrrr Under peculiar circumstances, the Court will make 

— the rule absolute in the first instance. 

How ob> 
tained. 

Demand and 314. Demand and Refysal. —It is an imperative rule 
refusal. that, previously to applying to the Court for a manda- 
mu8 to command the performance of any particular act, 
an express and distinct demand or request to perform 
it must have been made by the prosecutor to the de¬ 
fendant, who must have refused to comply with such 
demand, either in direct terms, or by conduct from 
which a refusal can’ve conclusively implied; it being 
due to the defendant to have the ojition of either 
doing, or refusing to do, that which is required of 
him. before an application shall be made to the 
Court for the purpose of compelling him. Both the 
demand and the refusal must also be shown on the 
affida^’its made use of in support of the application 
1 he Jcniaiid. for the rule. The demand may be made by the pro¬ 
secutor jjersonally, or by some one duly authorized. 
It must be made to those personalty from whom the 
duty, &c. is required. It must be express and dis¬ 
tinct, and not couched in terms, and accurately 

demand the performance pf that which the defendant 
legally can and should do : (A. v. Frost, 8 Ad. & £1. 
823; R. V. Kendall, 1 Q. B. 3t)6; R. v. Ford, 2 Ad. 
& El. o88.) A demand in the alternative, to do one 


form of 
refusal. 


of two, three, or more things will, if the duty en¬ 
joined form one of them, and there has been a 
general refusal to comply with such demand, be 
sufficient: {R. v. St. Margaret's Parish, 1 P. & D. 116.) 
In some cases, as on an application to inspect docu¬ 
ments, See. the object of the demand should be stated, 
in order that defendant may see the proi>nety of the 
prosecutors purpose, and that such inspection, &c. 
has a proper and definite oiiject, and not the gratifi¬ 
cation of mere curiosity: {ft. v. Wiltshire Canals 
3 Ad. & El. 483; R. v. Clear, 4 B. & C. 899.) And 
the affidavits must show that the demand was pro¬ 
perly made. 

As for the form of refusal, it is not necessary that 
it should be in words, but there should be enough 
shown of the language or conduct of the defendant 
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from which the Court may reasonably infer a distinct 
determination not to do what is reqtured: (R.v. 
Brecknock Canal, 3 Ad. & El. 217.) Thus, where 
defendant said he would do the works if indemni¬ 
fied'* it was held not to amount to a positive 
refusal; {R. v, Wiltshire Canal, 3 Ad. & El. 483.) 
So, the fact of taking reasonable time to consider does 
not amount to a refusal, for in such case the prose¬ 
cutor should apply again; (R. v. Kendall, 1 Q. B. 366.) 
But, if it be clear from the acts of the defendant that 
he does not intend to comply with the demand, a 
statement of the facts u]jon which such supposition 
is based will be considered as tantamount to a 
refusal: (H. v. Birmingham Canal, 2 W. Black. 708.) 
So, a colourable adjournment or procrastination of 
the performance of the act for the purpose of delay is 
equivalent to a refusal, and the Court will award the 
mandamus: (R. v. St. Margaret, I P. & D. 116.) 
The refusal must be made by those properly called 
upon to do the act and it must clearly appear in the 
amda^dts, in order that the Court may judge of its 
sufficiency; but the reasons or grounds of the refusal 
need not be stated ; it is sufficient to state the fact of 
refusal, if express, or, if inferential, the facts from 
which such refusal is inferred: {Tap.onMand.2S2 —7.) 

315. By whom Application to he made .—The appli¬ 
cation for the rule must be made by him (or them) who 
has the immediate right to the subject-matter of the 
writ; therefore, it will be dismissed if made by those 
who have but a remote interest in the subject. It 
must be made against all the parties, if more than 
one, whose duty it will be to execute it, if it issue, 
and within a reasonable time after the default, neglect 
of duty, &c. complained of: (Tap. on Mand. 291.) 

310. The Afiidavits .—affidavits should plainly 
state in what official capacity, if any, it is intended 
the writ should issue against the defendants: (Tapil- 
lon's case. Skin. 04.) lliey should set forth all the 
facts of the case, that the Court may see that prose¬ 
cutor is entitled to his writ (R, Justices qf King's 
Jjynn,Z B.&C, 147); and the duty which has been neg¬ 
lected or omitted; for if the affidavits do not disclose 
a probable cause or necessity for the writ, the Court 
will dismiss the application. The prosecutor must in 
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his affidavits show iiis title to the writ, and support 
his case with the best evidence in his power; that an 
injustice has been done to him; that he has complied 
with all the requisite preliminaries necessary to the 
obtaining of the writ; the Court’s jurisdiction over 
the subject-matter of the application; that he has no 
specific legal remedy, and that there has been (if 
necessary) a demand and refusal previous to making 
the application: {Tap. on Mand. 233-^.) 

317. Subsequent Proceedings. —^The proceedings in 
the Court above do not properly belong to a treatise 
on the County Courts, We, therefore, quit the sub¬ 
ject at the point at which the practitioner in the 
County Court will transfer it to his London agent, and 
recommend him to resort for further information to 
the volume to which we have been indebted for much 
of the contents of this chapter, Mr. Tapping's Treatise 
on ike Law and Practice of the Writ of Mandamus. 
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PROHIBITION. 

The writ of prohibition is the remedy for the oppo¬ 
site wrong to tliat which is provided for by the writ 
of mandamus. 

Mandamtis is a command lo do an act which the 
Superior Court, as representing the Queen, is of 
opinion that an Inferior Court, or corporate body, or 
public oiRcer is bound to do. Prohibition is a com¬ 
mand not to do some act which is not within the 
jurisdiction or authority of such Inferior Court. 

Prohibition is a writ issuing properly only out of 
the Court of Queen’s \Setich [Compaity of Furriers^ 
2 Roll. Rep. 471 ); but for the furtherance of justice 
it may now also be had in some cases out of the 
Court of Chancery, Common Pleas, or Excheguer 
case. Hob. 27; Tucker v. TuckeVi J Man. 
& G. 1074 ), directed to the Judge and parties of a suit 
in any Inferior Court, commanding them to cease from 
the prosecution thereof, upon a surmise either that 
this cause originally, or some collateral matter arising 
therein, does not belong to that jurisdiction, but to 
the cognizance of some other Court. This writ may 
issue either to Inferior Courts of Common Law, as to 
the Courts of the Counties Palatine, if they hold plea 
of land or other matters not lying within their re¬ 
spective franchises \ to the Ck>vinty Courts or Courts 
Baron, where they attempt to hold plea of any 
matter of a value beyond what can be sued for therein 
(Finch L. 451) ; or it may be directed to the Courts 
Christian, the University (jourts, the Court of Chivalr}', 
or the Court of Admiralty, when they concern them¬ 
selves with any matter not within their jurisdiction, 
as if the first should attempt to tiy the validity of a 
custom pleaded (Vanaire v. Spleen, Carth. 33), or the 
latter a contract made or to be executed within this 
kingdom. Or if, on handling of matters clearly with¬ 
in their cognizance, they transgress the bounds 
prescribed to them by the laws of England, as, where 
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they require two watnesses to prove the payment of a 
legacy, a release of tithes {Mallary v. Mairiotty Oro. 
Eliz. 667 ; Hob. 188), or the like; in such cases, also, 
prohibition will be awarded. But a prohibition will 
not be awarded in reference to a mere point of practice^ 
where the Court has jurisdiction in the general sub¬ 
ject of the cause: {Emparte Smitht 1 Tyr. & G. 2271 
Jolly V. EaireSf 12 Ad. & E. 201). * * * And 

if the Jqflge or the party shall proceed after such 
prohibition, an attachment may be had against them 
to punish them for the contempt, at the discretion of 
the Court that awarded it; and an action will lie 
against them, to repair the party injured in damages: 
(2 Inst. 601 .) llic reasons for granting, and the 
methods of proceeding upon, prohibitions are to be 
found at length in the answers signed by all the 
Judges to the exhibition of certain articles of complaint 
to the king by Archbishop Bancroft, in the 3rd year 
of James 1., on behalf of the Ecclesiastical Courts : 
(3 Steph. Com. CC7—8.) 

318. In what Cat'es Prohihition will he granted.^ 
Prohibition is the process by which an Inferior Court 
is restrained from exceeding its jurisdiction : if it 
hold plea of a matter out of the limits of its jurisdic¬ 
tion (2 Rob. 317): if the cause does not appear to be 
within its jurisdiction {Ibid. 281); if an action in an 
Inferior Court he founded upon a judgment in B. R.or 
C. B. {I Rob. 54). llic old reports (eem wdth deci¬ 
sions upon prohibitions to the Ecclesiastical Courts 
during the period when there was a manifest struggle 
for ascendancy between them and the Tcmiioral 
Courts. 1 hese are for the most part inapplicable to 
the question we have now alone to consider, namely, 
in what cases a prohibition will be granted to restrain 
a Judge of the Counly Court. 

It may be laid down broadly that a prohibition will 
be granted in every case in which the County Court 
exceeds its jurisdiction, so long as the matter is under 
its control, for, as it will be seen presently, after exe¬ 
cution bad and the proceeds paid over, a prohibition 
will be refused, because there is nothing to prohibit. 

And a prohibition is granted as weU whete an 
Inferior Court has a jiurisdiction and has exceeded it, 
as where it has no jurisdiction at all: {Smith v. Brad¬ 
ley, Bull. N, P. 219.) In Butterworth v. Walker 
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(3 Burr. 1689)5 Lord Mansfibld, C. J, said^that to book v. 
found a prohibition the matter must be material. In ^ 

Smart v. Wolf (3 T. R. 347), it was observed ^ ooura* 
Abhurst, J. that in prohibition the question is, ' — 

whether the Court has a pirisdiction, and not whether pr&Hion. 
the jurisdiction is observed in a formal and regular 
way/* So it was la^ down by Bullsr, J., in Lord 
Camden Home (4 T. R. 397% that if the Court 
below have jurisdiction over the subject, a mistake 
in their judgment is no ground for a pro^bition.*’ 

And foom Darby v. Cosens (1 T. R. 552), semble, that 
if an Inferior Court at^dge generally that a plea 
which ousts them of their jurisdiction is insufficient, 
it will be presumed that the judgment proceeded, not 
upon a warrant of form, but upon the merits of the 
plea, and therefore prohibition will be granted. But 
it was decided in Home v. Lord Camden (2 H. Bl. 

553), that even if a misconstruction of an Act of 
Parliament was ground for a prohibition, and not mere 
matter for an appeal, it will not be granted, unless it 
be made to appear by the party applying, that he 
insisted below on an opposite construction. And where 
the subject of a suit in the Inferior Court is within 
the jurisdiction of that Court, though in the proceed- 
ings a matter be started which is out of its jurisdiction, 
yet, unless it is going on to try such matter, a prohi¬ 
bition will not lie: (Suttens v. Robson^ 1 H. Bl. 100.) 

The question, on an applicalion for a prohibition, Thequestion 
must always resolve itsdf into this; has the Judge Sinedfn^^' 
exceeded his jurisdiction ? To ascertain this, it is prohibition, 
necessary to see precisely what are the limits of that 
jurisdiction, and for that purpose the preceding divi¬ 
sions of this treatise must be consulted, according to 
the particular in which that jurisdiction is supposed 
to have been exceeded, whether as to time, place, 
person, or authority. 

But, before we collect the cases that have been whatgi^eo 
already decided as to prohibitions to the Coun^ 

Courts, we may note a point which is yet undecided, countr 
but upon which many other questions must turn. Courts, 
namely, what it is that gives jurisdiction to the County 
Court, and at what point does it commence; is it the 
existence of the subject-matter, or is it the act of the 
plaintiff in entering his plaint, and thereby pl^ng 
10 th himself and the suhject-matter under the juris- 
liction, and does the jurismction over the defendant 
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Book V. begio with the existence of the subject-matter, or the 
*smwto% ®^tiy of the plaint, or the service of the summons? 
ootTKTi. In Lewis v. Hance (1 Cox & Macrae, 75), the 

— judgment proceeded on the assumption that the juris- 
PrSibitim. diction commenced with the ent^ of the plaint, so 

— for at least as respects the plwnt and the subject- 
Cox matter; for the argument there was, that an attorney 

& Macrae, plaintiff, never being within the jurisdiction, could not 
7-5)- be deprived of his privilege bv words that merely 

enacted that no pri'\mege should prevail against the 
jurisdiction. 

fm^Mlcox Zohrah v. Smith (1 Cox & Macrae, 106), CoLE- 
& Hacme, RIDGE, J., said, “ But when I argue as thoxigh it were 
necessary to originate jurisdiction that tms proof 
(t. e. of service of summons) should be given, 1 hy no 
means wish it to be understood that such is my own 
opinion, for 1 should say that it is entirely the other 
way, and that if the cause is within the juiisdiction of 
the Court, this (rule 11) is merely a rule to direct the 
Judge in the exercise of that jurisdiction. It may be 
compared to a notice of trial. If no notice of trial 
had been given in an action in one of the Superior 
Courts, it would certainly be a ground for a new trial, 
but such notice could not be necessary to give juris¬ 
diction to tiy.’* 

Perhaps these apparently conflictoiy views may be 
reconciled by distinguishing the cases of a plaintiff 
and a defendant. 

Jurisdiction The position of the case is thus; There is a cause 
astopiaintUf. action, over which two Courts have jurisdiction, 
namely, the Superior Court and the Counfy Court. As 
respects the plaintiff, it is at his option under which 
jurisdiction he will place himself, and the moment he 
has determined, by entering his plaint in the County- 
Court, but not before, he becomes subject to its juris¬ 
diction as well as the cause of action, and from that 
moment there is no appeal from any judgment or 
proceeding of the Inferior Court, however erroneous, 
if it keep within that jurisdiction. 

Jurisdiction The moment when a defendant comes within the 
jurisdiction is more difficult to determine. Is itfiom 
the moment of the existence of the cause of action, or 
from the entry of the plaint, or the service of the 
summons ? 

The cases of Behinson v. Lenaghan (1 Cox & Mac¬ 
rae, 97)i and Zohrah v. Smith (1 Cox Sc Macrae, 106), 



THE COUNTY COURTS. 


339 


clearly detennine that it is not firom the service of the 
summons, for they have held that it is entirely for the 
discretion of the Judge of the County Court what he 
shall deem sufficient service. It can scarcely be &om 
the existence of the cause of action, because there are 
many cases in which it is optional with the plaintiff 
whom he shall make defendtmt. It must, therefore, 
be from the entry of the plaint, which fixes the defen¬ 
dant, and notifies, as it were, to the Court, the 
existence of the cause of action, and calls upon it 
to exercise its jurisdiction over the party or parties 
thus indicated. If so it be, the Superior Courts will 
see that the party thus notified is one over whom the 
County Court h^ jurisdiction for the cause stated in 
the plaint, and if of opinion that it has not, will grant 
a prohibition. But if the party is within the jurisdic¬ 
tion of the County Court, the Superior Court wHl not 
interfere or revise the decision, however erroneous, 
of the County Court on any matter within its juris¬ 
diction to decide. 

As to the cause of action, that is within the juris¬ 
diction of the County Court from the moment of its 
existence, according to the view of Coleridge, J., in 
Zohrab v. Smith (1 Cox & Macrae, 106). Hence, in 
relation to that, the Superior Court will only inquire 
whether it be a cause of action within the jurisdicriou 
of the County Court. If of opinion that it is, it will 
not interfere further with the manner of dealing with 
it by the County Court, provided the latter do not 
exceed its jurisdiction in such dealing : if of opinion 
that it is not, a prohibition will be granted to restrain 
any further proceeding. 

it must be underst^d that this attempt to define 
the boundaries of jurisdiction in the County Courts, 
as the test by which it must be determined whether 
prohibition will or will not issue in any case, is nothing 
more than a suggestion of the writer of this treatise, 
which he submits with great deference to the consi¬ 
deration of the professional reader. It is not offered 
as a positive authority because he has been unable to 
find in any of the books any express decisions of the 
Courts, or any definitions of text writers, from which 
he could, with certainty, trace the bounda^ of the 
jurisdiction of an Inferior Court, or the principles that 
govern the writ of prohibition; and, in deiault of wtho- 
rity, he has ventured a definition of his own, which he 
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solution of the numerous and very difficult questions 
couBTs. that are now continually arising out of the County 
- Courts, and in which he has to determine whether 
there exists for him an app^ in the form of an appli¬ 
cation for a writ of prohihition. 

To assist Kim in his research, we string together 
the cases already decided, grouping separately those 
in which the writ was granted, and those in which 
it was refused. 

vvberopro- 319. Cases in which Prohibition has been granted 
f^Qosnst the County Ccfurts, —The first reported case is 
a^«the that of Jones v, Jones and a»or.[(l Cox & Macrae, 92), 
CooBty in which it was held that a Judge having come to a 

Courts. decision at the hearing, and that decision being re- 

corded, it was not competent to him to alter such 
ncoxfc decision, except during the sitting of the Court. The 
Maerao.92). were, that after a judgment given, and recorded 
by the Clerk in the register, the Judge, after the 
parties had left the Court, rescinded that decision, 
adjourned the matter to the next following Court, 
and gave notice to the parties that he had done so, 
requesting them to attend accordingly. The defen¬ 
dants attended and protested against the further 
hearing, on the ground that the case had been already 
decided in their favour. The Judge, however, pro¬ 
ceeded and reversed his former decision. On behalf of 
the defendant it wa^ sworn, that he believed the first 
judgment so given and rescinded was not rescinded 
on the same day, or at the same Court, hut sub¬ 
sequently, and tms was not expressly denied by affida¬ 
vit, but only the register was produced in which it 
appeared to have been done on the same d^. But it 
was held by Coleridge, J., in the Bail Court, that 
in default of an answer by affidavit to the affidavit 
on the other side, it must he presumed that the alter- 
' ation was not m^e during the sitting of the Court, 

and prohibition was granted accordingly. Cole¬ 
ridge, J., said, “ 1 am of opinion this rffie should be 
mtule absolute, not on the ground of an improper 
excise of the discretion of the Judge, because on 
that I should have no right to interfere^ but on the 
ground that he has exceeded his jurisdiction^* 

Qriwb^ V. Aykroyd (1 Cox Sc Macrae, 79), 

(I Cox Sc prohibition was granted because the plaintiff had im- 
Slacrae, 79). 
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properly divided his cause of action” so as to bring Book v. 
several, plaints in the County Court for that which 
was held by the Court of Excheijuer to be one 
“ cause of action” within the meaning of the 63rd — 
section of the County Courts Act^ and the ground of 
such prohibition was, that in this the Court had 
exceeded its author!^, which was, by that section, 
restrained having jurisdiction over demands 

above 20 l. by the contrivance of splitting them- 

In the case of Aokvjorth ana anor. v. Dowsett 
(1 Cox & Macrae, 118), where a pl^tiff had split his ft ^ 
demand, and obteined judgment in two actions for Macrae, i is), 
the same ** cause of action,” and it appeared, from 
the particulars of demand annexed, that two plaints 
had been entered, on the same day, by the same 
plaintifP, against the same defendant, for goods sold 
and delivered, it was held by the Court m Queen’s 
Bench that this was a sufficient impropriely upon the 
face of the proceedings to enable it to issue a prohi¬ 
bition against proceeding with the second action. It 
was held also, in the same case, that prohibition may 
issue after judgment and execution levied but not 
satisfied. 

320. Cases in which Prohibition has been refused Where pro- 
against the County Courts, —In the case of Toft v. See^reiused 
Joiner (1 Cox & Macrae, 39), the Court of Common to the County 
Pleas held that it could not interfere by prohibition with Court, 
the proceedings of a County Court upon a suggestion 
that the Judge has wrongly decided a question of law 391 ! . 

which was within his jurisdicHon. It was ai^ed that 
the case was like those in the Spiritual Courts, with 
which the Courts of Common Law were accustomed 
to interfere, not only when they entertun matters 
altogether foreign to their jnrisdi^on, but also when 
they imt a wrong construction or interpretation upon 
the Common or Statute Law, or require unnecessary 
proof. But the Court was unanimously of opinion 
that they had no such power in the case of the 
County Courts, for the reasons stated in their judg¬ 
ment, which we give entire, as the best defimtion 
yet produced from authority as to the jurisdiction of 
the County Courts. 

WiLD8y C. J.—-There is no point in which it can be said 
that the Judge of the local Court bad not jurisdiction. When 

G G 3 
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the ^ea was pleaded, he had power to decide whether the plea 
was good or bad. It was a matter within his jurisdiction) 
add lie was compelled to decide upon the validity of the }dea. 
In ordinaiy cases, if the Jndge of' an Inferior Court come to a 
^m>ng decision, a writ of enOr may be brought. In this cose 
the power to bring a writ of error is taken away by the statute 
r^ulating the Courts. There is no ground for supposing that 
in the present case there is a remedy by writ of prohibition. 

CoLTMAK, J.—The cases in the Spiritual Courts are in no 
respect parallel The Judges there are not Judges of the 
Common Law. The Judges of the new County Courts are so. 

Maule, J.—This would be a for a writ of error if the 
writ of error were not taken away hy the statute. Then We 
cannot circmtonsly give the defenduit the benefit of a writ of 
error which the Act of Parliament says he is not to have. 

WtLiiiAMS, J.—This application is founded upon nothing 
more nor less than a suggestion that the Judge the County 
Court was wrong in a point of law. If wo were to grant it, 
we ought, whenever one of these Judges is wrong in a point of 
law, to issue a prohibition. 1 am not satisfied that the Judge 
made any mistake at all; but whether he made a great or a 
small mistake, or none,, the matter was within his jurisdiction, 
and he was competent to decide it. 


TTic^Aamv. In the case of fVick?uim v. Lee (1 Cox & Macrae, 
ns* where a plaintiff had entered two plaints, one for 
* a ye^s rent, and another for double vuue for holding 
over after the expiration of the notice to quit, it was 
held, by the Court of Queen’s Bench, that these were 
separate causes of action, and mi^ht be sued for 
separately, and that less than 201. being claimed for 
each, the County Court had jurisdiction. It was also 
held that an artion for double value under stat. 4 
Geo. 2, c. 28, 8. 1, was within the jurisdiction of the 
County Court, and a prohibition was refused. 

Hartuifv. So, m the case of Hartley y, Ayurst (I Cox k 
& Macrae, lOQ), it was held by the Court of Queen’s 

jiiMrse, 109). Bench that it was no ground for prohibition that the 
plaintiff bad divided his cause of action, where one 
plaint was on tort for an assault, and the other for 
the expenses of a surgeon’s bill incurred by reason of 
noyd y. such assault. 

jone$(iCox In Lloyd y, Jones (1 Cox & Macrae, HI), it was 

& Mecrae, 9 \ » n 

111 ). 
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held, by the Court of Common Pleas, that the juris-, 
diction of the Coun^ Court to try an action of tres¬ 
pass is not ousted by a plea that defendant com¬ 
mitted the supposed trespass in order to raise a 
question of title, and in the exercise of a right he 
possessed by immemorial, cus^m, unless the Judge 
IS satisfied, upon hearing the facte, that title is 
stantially disputed, and inasmuch as in this case the 
right of dshing claimed by the defendant was not an 
incorporeal hereditament at all, the case was within 
the jurisdiction of the Court, and the prohibition 
pr^ed for was refused. 

So, in the ease of IMley v, Harv^ (1 Cox & Macrae, 
1 15), it was held by Wightman, J\, in.the Bail Court, 
that to oust the jurisdiction of the Judge of the 
County Court to try a cause, on the ground of title in 
dispute, under the prov^p of sect. 58 of the County 
Courts Act, such plea must be bond fide, and that it 
is competent to the Judge to hear the case in order to 
determine whether it he really within the proviso, 
the mere assertion of the defendant not being suffi¬ 
cient to oust jurisdiction. If then the Judge deter¬ 
mines that he has Jurisdicfion and proceeds to hear 
and adjudge, the Superior Court will. review his 
decision as to the fact whether .title was really in dis¬ 
pute or not, and, if he have decided wrongly upon 
that, a prohibition will be granted. 

In Robinson v. Lenaghan (1 Cox and Macrae, 97)9 
w'here the summons had never been served, and in 
defendant’s absence judgment was obtained and 
execution issued and levied, the Court of Exchequer 
refused a prohibition on two grounds ; 1st, because 
it was entirely in the discretion of the Judge of the 
Coimty Court to determine what he should deem 
sufficient proof of service of summons, the service of 
the summons not being, as it w'as contended for the 
defendant, the foundation of the jurisdiction: and, 
2nd, that a prohibition would not issue after execu¬ 
tion levied in the Court below, there being, in fact, 
nothing to prohibit. 

And' so it was held in the Bail Court, by Cole- 
RiDGS, J., in the case of Zohrab v. Smith (1 Cox & 
Macrae, 106), in which a prohibition was prayed 
because the summons had not been properly served. 
But that learned Judge remarked in his judgment, 
refusing the application, that “ a writ of prohibition 
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Fatter y. 
lempte (1 
C. C. Chron. 
277). 


Water* y. 
I/antUti/ (I 
C. C. Clion. 
279). 


iJrawe r. 
HuntilC.C. 
Chron. 282). 


never issueB merely because a step taken in a Court 
below may have been unwise or unjust, nor because 
we may think a decision unsatisiactory, but only 
because we find that the Court has exceetm, or is about 
to exceed, its jurisdiction ** After some remarks upon 
the proof of service in the particular case, he con¬ 
tinues, But when 1 argue as though it were neces¬ 
sary to originate jurisdiction that this proof should 
be gpven, 1 by no means wish it to be understood 
that such is my own opinion, for I should say that it 
is entirely the other wav, and that if the cause is 
vdthin the jurisdiction of the Court, this (rule li) is 
merely a rule to direct the Judge in the exercise of 
his jurisdiction.” 

in Foster mid cnor. v. Temple (1 C. C. Chron. 277), 
where a summons had been dismissed upon the 
ground of a variance fit>m the plaint, and a imsh 
summons had been directed by the Judge to issue 
upon the original plaint, dated as of the day on which 
the plaint was entered; it was held by the Court of 
Queen’s Bench that it was competent to the Judge 
to do so, that he was acting within his jurisdiction, 
and a prohibition was refused. 

In tne case of Waters v. Handley (1 C. C. Chron. 
279), it u'as held, by the Court of Common Pleas, 
that the County Court has jurisdiction over bills of 
exchange; that it could not review the decision of 
the Judge ^ to the due service of the summons, and 
that it would not interfere by prohibition, because the 
summons, having been obtained ly leave of the 
Court for the district in which the defendant dwelt or 
carried on his business within six months next before 
action brought or in which the cause of action arose, 
did not, on the face of it, show that it had been 
obtained by leave of such Court. 

In Crowe Y. Hunt (1 C. C. Chron. 282), in the Bail 
Court, where defendant was sued in the County 
Court for the recovery of a tenement, and at the trial 
the Judge nonsuited the plaintiff, with leave to move 
at the next Court to set aside the nonsuit, no leave 
being reserved to enter a verdict for the pls^tiff, and 
in due time, before the next court-day, the defe^ant 
received a notice through the post that the plaint^ 
would apply to set aside the nonsuit and enter a 
verdict for the plaintiff, and the defendant did not 
attend, and afterwards he received notice that the 
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Court had set aside the nonsuit and entered a verdict book v. 
for the plaintiff, it was held, by Wightman, J., that, 
as the defendant admitted having received the notice comn. 
of motion in the County Court in due time, he ought ^^ 
to have attended and opposed it, and that, not having Prom^n. 
done BO, he was not entitled to lie by and then come 
for a prohibition. 

And in Ackworth v. Dowsett (1 Cox & Macrae, Adneorthy. 
118), it was held by the Court of Queen’s Bench, 
that prohibition will not issue after judgment and kacrae.ns). 
execution, where the defect does not appear on the 
face of the proceedings.. 

In the case of Fearon v. Norval (l Cox & Macrae, F^ronv, 
127), a prohibition was prayed on two grounds; first, ^ 
that the Judge had no jurisdiction to proceed under M^acrae, 12 :). 
section 122, which enacts that ''if the tenant or 
occupier sh^ not thereupon appear at the time and 
place appointed and show cause to the contrary,** the 
Court may proceed to give possession to the landlord 
of the tenement claimed. It had been contended 
that it would suffice, to oust the jurisdiction, that any 
cause be shown. But Erle, J., in ^ving the judg¬ 
ment of the Court, smd, " In my opinion mose words 
require the tenant to show such cause as constitutes, 
in the opinion of the Judge, a defence.” "The 
second ground was, that the notice to quit, proved by 
the defendant, did not determine the tenancy; that 
the Judge had no jurisdiction unless the ||nancy was 
determined by a legal notice to quit.” It is un¬ 
necessary to say whether the Judge’s decision on the 
fact was right, because it is clear he had jurisdiction 
over the question of fact, and that it was his duty to 
commence this inquiry. I think his decision is now 
conclusive.” And the rule for a prohibition was 
discharged. 

321. By whom Prohibition may be granted. —All the By whom it 
Superior Courts of Westminster may award prohibi- 

tion, by virtue of their superior intjndeucy over aU 
Inferior Courts. The C 01 M of Chancery may also 
award a prohibition, which may issue as well’in vaca¬ 
tion as in term time; but the writ is reenable into 
the Queen’s Bench or Common Fleas. 

322. fVho may swc,—If an Inferior Court will hold Who may 
plea of any matter which belongs not to its jurisdic-^®'*®* 
tion, upon information thereof to the Queen’s Court, * 
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either hy plaintiff defendant, or by a mere stranger, a 
prohibition will issue. 

323. The Practice of Prohibition. —Formerly the 
practice was for the party ag^eved in the Court 
below to enter a suggestion on the record of the 
Superior Court, stating formally what had been done 
in the Inferior Court, setting forth his cause of com¬ 
plaint and the nature of it, in being drawn ad aliud 
examen by a jurisdiction or manner of process dis¬ 
allowed by the laws of the kingdom. 

But the practice in prohibition is now regulated by 
stat. 1 Will. 4, c. 21, intituled, ‘'An Act to improve 
the Proceedings in Prohibition and Mandamus,’* the 
first section of which thus enacts : 


IVY. ^c. 21. Sect. 1. Whereas the filing a suggestion of record on 

_' application for a writ of prohibition is productive of unnecessary 

expense, and the allegation of contempt in a declaration in 
prohibition filed before writ issued is an unnecessaiy form; 
and it is expedient to make some better provision for payment 
of costs in cases of x>rohiLition} be it enacted by the King’s 
most excellent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in this present 
for^inSSof * Parliament assembled, and by the authority of the same, that 
pn^bltions it shall not be n^essaiy to file a suggestion on any application 
^ ^ proliibition, but such application may be made on 

only. affidavits onl^ aud in ca.se the party applying-shall be directed 
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to declare in proliibition before writ issued, such declaration 
shall be expressed to be on behalf of snch party only, and not, 
as heretofore, on the behalf of the party and of His Majesty, 
and shall contain and set forth in a concise manner so much 
only of the proceeding in the Court below as may be necessary 
to show the ground of the application, without alleging the 
delivery of a writ or any contempt, and sbalt c.onclude by pray¬ 
ing that a writ of prohibition may issue; to which declaration 
the party defendant'may demur, or plead such matters, by way 
of traverse or otherwise, as may be proper to show that the 
writ ought not to issue, and conclude by praying that snch 
writ may not issue; and judgment shall be given, the writ 
of prohibition do or do not issue, as jostico may require; and 
tlie party in whose ffivour jndgm^t sbatl be givop*.whether on 
nonsuit, verdict, demurrer, or otherwise, sliall be entitled to the 
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costs atteodiog the application and subsequent proceedings, and Boos V. 
have jadgment to recover the same; and in case a verdict shall 
be given for the part 7 plaintiff, in such declaration, it shall be cocets. 
lawful for the jury to assess damages, for which judgment shall 2. 

also be given, but such assessment shall not be necessary to 
entitle the jdaintiff to costs. Damages. 

324. Affidacit. —The affidavit should state explicitly. Affidavit, 
but, as the statute directs, concisely, the facts upon 
which the application is grounded, and conclude by 
praying that a writ of pro^bition may issue. 

325. The Application. —^This is in the form of an The applies- 
ordinary motion and in the first instance it is for a tion. 

rule nisi. If no cause be shown, or if, upon J;he 
argument, the Court is of opinion that prohibition 
ought to go, the rule is made absolute, and the writ 
immediately Issues, commanding the Judge not to 
hold, and the party not to prosecute, the plea. But 
sometimes the point is too doubtful or difficult to 
be thus summarily disposed of upon a motion, and 
in such a case, for the more solemn determination of 
the question, the party applying for the prohibition 
is directed by the Court to declare in prohibition, that 
is, to deliver a declaration against the other, setting 
forth, in a concise manner, so much of the proceeding 
in the Court below as may be necessary to show the 
ground of the application, and praying th%t a writ of 
prohibition may issue: (1 Will. 4, c. 21, s. 1.) 

326. Plea and demurrer. —^To this declaration the Pica and 
party defendant may demur, or plead such matters, by ‘lenmrrer. 
way of traverse or otherwise, as may go to show that 

the writ ought not to issue, and conclude by praying 
that such writ may not issue: (1 Will. 4, c. 21, s. 1.) 

327 . Judgment. —^Thereupon the case is heard in judgment, 
solemn argument, and judgment given that the writ 

of prohibition do or do not issue, as justice may 
require : (1 Will. 4, c. 21, s. 1.) 

328. Vamages and Costs. —The party in whose nttmageminu 
favour judgment is given, whether on nonsuit, verdict, cost*, 
demurrer, or otherwise, is to be entitled to the costs of 
attending the application, and subsequent proceedings, 

and have jtidgment to recover the same, and in case 
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Ap^E,^o * vei^dict be given for the party plaintifp in such 
declaration, it shall be lawful for the jury to assess 
cocKTs. damages, for which judgment shall also be giv^n; 

(^^ 2 , such assessment shall not be necessary to entitle 

Proh^i^. the plaintiff to costs: (1 Will. 4, c. 21, s. 1.) 

*'The effect,*’ says Mr. Serjeant Stephen, in bis 
Commentaries (vol. 3, p. 669)« ‘*of tl{p legislative 
provisions here cited, has conseqently ^een to place 
prohibitions, after a rdle to declare has been obtained, 
upon a footing substantially of an action, and in this 
respect it exhibits, we see, a close resemblance to a 
mandamus.** 

32Sa. Prohibition may issue in Vaco^ioa.—Formerly 
a prohibition could not be obtained in term time, and 
on application to the Court, but that inconvenience 
has been remedied by 13 & 14 Viet. c. 61, s. 22. Thus: 

13 dK 14 Viet. Sect. 22. And be it enacted, that it shall be lawful for an; 
c. 61 , B. 82 . jQ^ge of any of Her Majesty’s Superior Courts of Common Law 
at Westminster, as well in teran time as in vacation, to hear and 
determine applications for writs of prohibition directed to the 
Judges of the said County Courts, and to make such rules or 
orders for the issuing of such writs os might have been made by 
the court, and all such rules or orders so made by any such 
judge shall have the same force and cfTect as rules of court for 
such purposes now have, and such writs shall bo issued by 
virtue of such rules or orders'as well iu term time as iu vaca> 
tion; provided always, that any rule or order made by any such 
judge, or any writ issued by virtue thereof, may bo discharged 
or varied or set aside by the court, on application made thereto 
by any party dissatisfied with such rule or order. 

A writ of prohibition issued ex parte from the Petty 
Bag Ofilce, and setting forth no grounds for pro* 
hibiting the proceedings, is void, and will be set aside 
on motion : Stilt v. Booth (3 (1. C. Cb. 173.) But if 
it appears on the face of it to be regular, and contains 
a good ground for prohibition, it will not be set aside: 
Swain v. Cox (3 C. C. Cbron. 174.) 



CAP. m. 


CERTIORARI. 

Certiorari, from the name given to the writ, is the 

f rocess ^ which a cause is brought up ftoxn an 
nferior (Jouit of Record to the Superior Court, in 
order to remove it into the jurisdiction of the latter, 
that the party may have more sure or speedy justice. 

Its object is to give relief from some inconvenience 
supposed in some particular case to arise from a cause ^tSran. 
being allowed to proceed to trial before an inferior 
jurisdiction, less capable than the Superior Court of 
rendering complete and effectual justice. 

It is a general rule that a certiorari mil not lie to 
remove a cause from an Inferior Court after judgment: 

(Walker v. Gann, 7 D- & R. 769.) 

At Common Law this writ is an unrestricted 
privilege of the Superior Court, But the County 
Courts Act has expressly taken away the power of 
issuing it in actions in which the debt or damage 
claimed does nut exceed 5/. In all actions in the 
County Court where more than bl. are claimed, if the 
defenaant deems it to involve questions that may be 
better determined by the Superior Court, and espe¬ 
cially points of law, upon which the opinion of a Court 
of Error may be ultimately required, he may apply to 
a Judge of one of the Superior Courts for a certiorari. 
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329. Removal of Plaints from the County Court .— Removal oi 
It is provided, by sect. 90, as ftdlows : 

Sect. 90. And be it eoacted, that no plrint entered in any 
Co«rt holden under this Act shall be removed or remoyable from _' 


the said Court into any of Her Majesty’s Superior Courts of 

Record by any writ or process, unless the debt or damage into Superior 

claimed shall exceed five pounds, and then only by leave of a certain 

Judge e/[ one of the said Superior Courts, in cases which shall conditions. 

appear to the Judge '6t to be tried in oue of the Saporior Courts, 

and upon sueh ternis as to payment of costs, glviiig security 

for debt or costs, or such other terms as he shall think fit. 


This is, in fact, only the re-enactment of stotute 
21 Jac. 1, c. 23, as. 4, 6, which provides that if the 

H H 
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of three gears’ standing, and tke debt or damages 
laid or thereby deman^d in the declaration do not 
amount to 51., the cause shall not be removed. 

The process by which this is eflPected will be by 
writ of certiorari, the right to issue which is thus 
limited by the statute to 

Plaints in which the debt or damage claimed shall 
exceed 5l., and then only 

By leave of a Judge of one of the Superior Coiuts, 
and 

Upon such terms as he shall think fit to impose. 

330. Removal of Actions of Replevin. —By sect. 121 
power is given to remove actions of replerin into a 
Superior Court, where cither party shall declare to the 
Court in which such action shall be brought 

1. That the title to any corporeal or incorporeal 
hereditament, or to any toU, market, fair, or firanchise 
is in ^estion. 

2. iliat the rent or damage in respect of which the 
distress shall have been taken is more than the sum 
of 20/. 

3. And shall become bound, with two sufficient 
sureties, to be approved by the Clerk of the Court, in 
such sums as to the Judge shall seem reasonable, to 
prosecute the suit %oith effect, and without delay, and 
to prove before the Court by which such suit shall 
be tried, that such title as aforesaid is in dispute 
between the parties, or that there was ground for 
believing that the smd rent or damage was more than 
20 /. 

In such case it may he removed before any Court 
competent to tzy the same. The section is as follows : 

Sect. 121. And be it enacted, tliat in c<a9e eitbci* party to any 
such action of replevin shall declare to the Court in which Such 
action shall be brought that the title to any corporeal or incor> 
poreal hereditament, or to any toll, market, fair, or franchise, is 
in quesfion, or that the rent or damage in respect of which the 
distress shall have been taken is more than the sum of twenty 
pounds, and shall become bound, with two suflicient sureties, to 
be approved ly the Clerk of the Court, in such sums as to the 
Judge diall seem reasonable, regard l>eiDg had to the nature of 
the claim, and die alleged value or amount of the property in 
dispute, or of the rent or damage, to prosecute the suit with 
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effect and without delay, and to prove before the Court by 
which such suit shall be tried that such tiUe as aforesaid is in 
dispute between the parties, or that there was ground for believ- 
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ing that the sud rent or damage was than twenty pounds, 
then, and not otherwise, the action may be removed before any 


mCap. 8 . 


Uorart. 


Court competent to try the same in such manner as hath been 
accustomed. 


331. In what cases Certiorari may he had, —Byi"^hat 
leave of a Judge a plaint may be removed in all cecses 
in which the debt or damage claimed exceeds 5/., iiad. 
with one remarkable exception. The 65th section of 
the County Courts Act gives the Court jurisdiction 
over any demand not exceeding 201, which is the 
whole or part of the unliquidated balance of a part¬ 
nership account. In the case of Durant and others y, j)urant v. 
Tomlin, in the Queen’s Bench (1 Cox & Macrae, 7bm?!in(iCox 
129), which was an application to remove to a f^m®**^*^* 
Superior Court a plaint entered in the County 
Court for such an unliquidated balance of a part¬ 
nership account, it was held that, inasmuch as the 
Courts of Common Law have not jurisdiction over a 
partnership account, they could not entertain such a 
cause if removed, and, therefore, the certiorari was 
refused. And this, even although the defendant 
offered to undertake to raise no objection to the want 
of jurisdiction to try.. 

But leave to have a certiorari will not be g^ven 
by a Judge in chambers, or by the ffiU Court, as a 
matter of course; sufficient grounds must be shown 
for it, and they must be such as will satisfy the Judge 
or Court that justice is likely to be promoted by the 
removal of the cause to the Superior Court. The 
fqUpwing are the reasons usually admitted as sufficient: 

1 . That the cause is not likely to have a fair trial 

owing to local prejudice, interest of the officers, and for removal, 
such like. 

2. That it involves difficult questions of law, which 
will require to be argued by the ablest counsel and 
decided by the most competent Judges. 

3* That although in itself a case of small import¬ 
ance, many other cases dejiend upon it, and that, 
therefore, ttie applicant is entitled to be placed in a 
position in which he may, if necessaiy, carry it before 
the highest tribunal. 
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fij/inonds r. 
Dirntdale 
(12Jur. 485). 


4. To these another reason ought to be added, in 
consequence of the decision in Mx parte Clipperton 
(11 Law T. 352; 1 C. C. Chron. 300), that an attorney 
is in no case to be entitled to more than the fee provided 
by the Act, whatever the work done; namely, that in 
the partici^ case it is necessary, owin^ to the import¬ 
ance or complication of the matter in issue, to get up 
evidence and prepare a brief, which the applicant is 
unable to do without legal assistance, and that he 
cannot procure legal assistance for the trifling fee 
limited by the County Courte Act. 

332. In what cases Certiorari cannot be had, —It 
cannot be had when the debt or damage claimed does 
not exceed 5/., nor after final judgment; and the 
writ must be delivered to the Court below before any 
of the jmy are sworn, by stat. 42 Eliz. c. 5. 

333. How obtained, —Where the cause of action 
does not amount to 20/., exclusive of costs, the cause 
shall not be removed from an Inferior Court, unless 
the defendant, with two sufficient securities, enter into 
a recognizance there in double the amount, conditioned 
for the payment of the debt or damages and costs, in 
case judgment shall pass against him : (7 4* ^ 

c. 71, s. (>; 19 Geo. 3, c. 70, s. 6.) The sum laid in 
the declaration as the debt or damages, and not the 
sum actually due, is deemed the amount of the cause 
of action within the meaning of this statute: (Atten^ 
borough v. Hardy^ 2 B & C. 802.) 

And it may be obtained without giving notice to 
the opposite party of an intention to apply for it: 
{Symonds v. Dimsdale, 12 Jur. 485.) The judgment in 
this case enters so fully into the principles that govern 
the issuing of certiorari that we give it verbatim. 

Pollock, C. B. —^We think this ralo ongbt to be dischai^d. 
The question turns on the true construction of the 90th section 
of the County Courts Act, the 9 A 10 Viet. c. 95, by which 
it is enacted, that “no plaint entered in any Court holden 
under this Act shall bu removed or removable frcmi the said 
Court into any of Her Majesty’s .Superior Courts of Kecord 
by any writ or process, unless the debt or damages claimed 
shall exceed 5/., and tbon only by leave of a Judge of' one of 
the said Superior Courts, in cases which shall appear to the 
Judge fit to he tried in one of the Superior Courts, and upon 
such terms os to payment of costs, giving security for debt 
or costs, or such other terms as ho shidl think fitand the 
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point is, whether the expression that the cause is onljr to bo booa v. 
removed upon such terras as the jad|;e shall think ht, necessarily lo 

imports that he nnisthear both parties before heissnes the writ; '’coiiKrKr 

and coDscqaently that the defendant ought to hare given a - 

notice to the phdntiff of his intended application for the cer- 
tiorari. We are, however, of opinion that the application for 
that writ is an ex parte application, and that there is no neces- fiymon^i v. 
sity ibr a notice to the opposite party, but that the judge has a 
perfect right, if he pleases, to issue the writ on an eo; parU 
application. 

Generally speaking the writ of cerftoran is the right of the 
snbject at Common Law, and although that right is taken away 
in many cases by various Acts of I’arliament, and particularly 
is taken away from large classes of cases where otherwise it 
might canse injury, we think that the analogy of the Common 
Law ought to be applied to the prraent case; and os in other 
cases where a defendant applies for a certiorari the application 
is made exparte^ we think here the authority of the Judge to 
issue, and, what is perhaps of more importance, the right of the 
subject to have this writ, ought not to be taken away by an 
argument arising out of the use by the Legislature of the words 
^ on su'vh terms as to the Judge shall seem fit,” and, indeed, 
ought, not to be taken away without either express words or 
words clearly to that effect. 

As to the imposing terms on the parties applying for these 
writs, we think that what was suggested yesterday in the argu¬ 
ment is just, namely, that the intention of the L^islature was 
not to fetter, but ratlier to enlarge, the authority of the Judge, 
t. e. while permitting him to issue the writ ex parte, to enable 
him to fetter it by such terms as the nature of the case or the 
practice of the Courts (where any practice exists ou the subject) 
may render proper. Thus, where such an application is made 
ex parte, the Judge would naturally inquire when the plaint 
was entered, and if it appeared that it had been entered some 
time back, and that the certtbran would prevent the plaintiff' 
from having bis execution for a considerable period, the Judge, 
while directing the writ to be issued, might of his own accord 
fetter it with the condition that the money should be brought 
into Court, the costs paid, or security given for costs, or such 
other terms as might naturally arise in his own mind, without 
the suggestion of any one else. The ground of our decision, 
therefoi'e, is that, by the general analogy of the Common Law, 
this writ is the right of the subject, ai^ tliat there are no words 
to fetter the authority of the Judge, or requiring that any other 
person than the applicant should appear before him. We think 
that on the true construction of this clause of the statute the 
writ may issue on an ea: parte application, and consequently 
that the present rule must be discharged. 

The application for a cerfiorari to remove a plaint 
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Book V. from the County Court must be made to a Judge at 
Chambers, and not to the Court: (flo6er/son v. —, 
cooKTB. 3 C, C, Chron. 174.) 

C<r ~3 ^ plaint entered under s. 122 

CertS^t^. of 9 & 10 Yict. c. 95, is not removeable by certiorari, 
— as it is in a matter over which the Superior Courts 
have no jurisdiction: {Price v. Price, 3 C. C. Ch. 149.) 

333a. Reduction of Demand below Si, —A plaintiff 
may reduce bis demand below 5/. in order to prevent 
its removal: (Oreen v, Arundel, 3 C. C. Cbron. 115.) 
And that though a former plaint for the same cause 
of action has been removed by certiorari. ■ 

3335. Abolition of Certiorari in certain cases,’^l3 & 
14 Viet. c. 61, s« 16, enacts: 

13 ft 14 Viet. Sect. 16. That no jadgmeDt, order, or determination given or 
c 62 , s. 16 . Qf a County Court, nor any cause or matter 

brought before him or pending in his Court, shall be removed by 
appeal, motion, writ of error, certiorari, or otherwise, into any 
other Court whatever, save and except in the manner and ac* 
cording to the provisions hereinbefore mentioned. 

This section, read by itself, would seem to take away 
the certiorari in all cases, but if we look at the con¬ 
text and construe it with reference to section 14, it will 
appear that the enactment is only intended to apply 
to the extended jurisdiction. 'Section 14 gives an 
appeal in cases within the extended jurisdiction only, 
and the section in question refers to such appe^, 
** shall not be removed, &c., save and except m the 
manner and according to the provision hereinbefore 
mentioned.” The object of the provision seems 
therefore to be, to prevent all manner of appeal except 
the one provided by section 14, in cases wherein such 
appeal lies. 



CAP. IV * 


APPEALh 

Section 14 of 13 & 14 Viet. c. 61, gives an appeal in 
all cases where the sum sought to be recovered exceeds 
*20/, in the following terms: 

Sect. 14. And be it enacted, that if either party in any cause 
of the amonnt to which jurisdiction is given to the County Court 
by this act sball be dissatisfied with the determination or direc¬ 
tion of the said court in point of law, or upon the admission or 
rejection of any evidence, such party may appeal from the same 
to any of the Superior Courts of Coounon Law at Westminster, 
two or more of the puisne judges whereof shall sit out of term 
as a Court of Appeal for that purpose; provided that such party 
shall within ten days after such determination or direction, give 
notice of such appeal to the other par^ or his attorney, and 
also give security, to be approved by tlie clerk of the court, for 
the costs of the appeal, whatever be the event of the appeal, 
and for the amount of the judgment, if he be the defendant, 
and the appeal be dismissed; provided nevertheless, that such 
security, so far as regards the amount of the judgment, shall 
not be required in any case where the judge of the County 
Court shall have ordered the party appealing to pay the amount 
of each judgment into the bauds of the clerk of the County 
Court in which such action shall have been tried, and the same 
shall have been ptud accordingly; and the smd Court of Appeal 
may cither order a new trial on such terms as it thinks fit, or 
may order judgment to be entered for either party, as the case 
may be; and may make such order with respect to the costs of 
the said appeal as such court may think proper; and such orders 
shall be final. 


* Tills chapter In the former edition treated of Scooestion, but 
13 & 14 Viet. o. 61, & 11, provides that *' It shall not be necessary to 
cQtor any suggestion on the rocord to deprive such plaintiff of costs.** 


Book V. 

AVPXIAI. TO 
bi'pRaioa 
cux'aTs. 

Cap. 4. 
Suggestion. 


13 & U Yict 
e. 61, s. 14. 



356-360 LAW, &C. OP THE COUNTY COURTS. 


Rook V. 

APPSAl. TO 
•nPBKlOK 

coo&xs. 


Cap. 4. 


Sect. 15. And be it enacted, that such appeal eball be in (he 
form of a case agreed on bj both parties, or their attorneys, and If 
they cannot agree the judge of the County Coart, upon being 
applied to by them or their attorneys, shall settle the case, and 
sign it; and sach case shall be transmitted by the appellant to 
13 & l4Y^t. tile rule department of the Master’s <^e of the court in which 
the appeal is to be brought. 

-ITie Notice of Appeal may be as follows:— 

/n the County Court of A., at B. 

f A.K,Plaintif, 
Between i and 

C C. D., Defendant. 

Tahe notice that it is my intention to appeal to the Court 
of QueerCs Bench [or Erckeqfter of Pleas or Common Pleas^ 
as the case may be,] against the direction of the said court in 
this suit. 

(Signed) A. B., PlainBff [or Defendant.l . 

To Mr, C. D. the Defendant [or Plaintiff 1 in this suit. 

A copy of this notice should be kept, and although personal 
service is not directed, it should be made if possible. If not, 
by leaving the notice at the place of abode of the party or with 
Kis attomoy. 

It will be observed that there is no appeal on 
matters of fact, ahd the only remedy for a wrong 
verchet, where the error does not depend on a question 
of laiw, is by an application to the Judge of the County 
Court for a new trial. 

The appeal is given, first, where either party is 
dissatisfied with the determination or direction of the 
Court in point of law. Secondly, upon the admission 
or rejection of any evidence. 

The Inteepretation Section. 

9 & 10 Viet. c. 95, s. 142, Appendix. 

Affidavits. 

Sect. 23. And be it macted, that all affidavits to bo used in 
the Courts bolden under the said act of the tenth year of Her 
Majesty shall and may be sworn before any Judge of the 
said Courts, or any Master Extraordinary in Chancery, or 
Commissioner for taking affidavits in any of the Superior 
Courts of Westminster, or before a magistrate of the county, 
city, town, or place where any such affidavit may be sworn. 


13 A 14 Viet, 
'e. 61. e. 23. 
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THE PLAim’. 


The first proceeding to be taken is the entr 7 of the 
plaint. For this purpose, besides the proper names 
and descriptions of plaintiff and defendant, it will be 
necessary to determine also the form cf action (for 
which see Jurisdiction, ante, p. 218), that is, whether 
it should be on contract or in tort, whether it.is 
requisite to abandon any excess {ante, p. 230), so as to 
bring it within the jurisdiction, and aJso to obtain/nt/' 
particulars of demand. 
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TKX 

PBACTTCe. 

Cap. 1. 
71k Plaint. 


337. Where Plaint to be entered .—^The Plaint: is to where 
be entered at the office of the Clerk of the Court, by watered, 
the Clerk or his Assistant. 


338. Hots entered, —It is to be entered in the man- Hott entered, 
ner directed by rule 1. 

Buie 1. Every plaint must be entered upon application at the 
office of the Clerk, pursuant to the form in the Plaint Book in 
(he s<hedale to these rules annexed. 

And the form of entry is as follows:— (a) 


(a) The plan Is now generally adopted of a Plaint Book of yery 
large dimensions, substantially boond, and completely ruled, witti 
printed headings, so that it may serve for a long time. As this book 
Is the pennanent record of the Court, it should be so made and 
handled aa to endoie for centuries. Such a suhstantial Plaint Book 
has been constmoted at the Office Ot the Counts OourU Ch/ronide, for 
the lue of the Greenwich and other Metropolitan Coarts, as the pub¬ 
lisher informs us. 
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iVoto.—A« the plaints are to be nnmbered each year in the order in Tihich they are entered (} 59), the pl^ta in each succeeding year 
after ttie first must be disa n gni Bh ed by a letter for the facility of reference; and such letter must precede the number upon all the 
snbsequent proceedings. 
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The entry in the Plaint Book is to state ** the vi. 
names and last known places of abode of the parties, n^cE. 
and the substance or 'the action intended to be — 
brought,” and each on© of such ** plaints sh^l be 
numbered in every year, according to the prder in 
which it shall be ent^d.” ** No misnomer or inao 
curate description of any person or place in any such 
plaint or summons shall vitiate the same, so that the 
person or place be therein desmbed so as to be com¬ 
monly known:” (sect. 59.) 

339. Particulars to be stated in Plaint ,—^The plaint What to 
must state ** the names and last known pltices of 
abode of the parties, and the substance of tne, action 
intended to be brought(sect. 59.) 

1. The parties. To ascertain who should be the 

parties, see ante, p. 264. 

2. The names of the parties. The Christian and 

surname should be set out in fall, and with ac¬ 
curacy. But a misnomer is not to vitiate, 
provided that the person be described ro as to 
ne commonly known. Therefore, the omission 
of one Christian name, if the p^y was com¬ 
monly known by that one om^; or. even a 
different Christian name from his actual one, 
if he be so usually known, will not vitiate the 
plaint. 

3. The last known places of abode of the parties. 

What is a man’s place of abode is fully con¬ 
sidered, ante, p. ] 90. 

4. The substance of the actiop intended to be 

brought. By this term is intended the nature 
of the action. In this respect the practice 
varies according to the taste of the practitioner 
or of the Clerk. Some prefer to limit the 
description of the cause of action to the forms 
of action expressly recognized by the statute 
and rules, as "on contract,” "on tort,” or "of 
replevin,” and this will suffice; but, others 
pitfer the more particular descriptions recog¬ 
nized by the Superior Courts in the rules of 
March 1847» as "on promises,” for "goods 
' sold,” "mon^ lent,” "work and labour,” 
“promissory notes,” "interpleader summons 
on claim of A. B,,” “ trespass,” “ assault,” and 

1 I 2 



B(k>k V’l. 

THE 

PRACTICE. 

Vap. T. 
The Plaint. 


CoicUy V. 

nayton. 


Went V. 

Stiff on. 


Cause of 
action. 


864 LAW AND PRACTICE OF 

60 forth. As, however, a statement of par¬ 
ticulars of demand must accompany both 
plaint and summons, no purpose is served by 
departing from the generid description of 
forms of action over which the County Courts 
have jurisdiction by the statute. 

It has been decided the^ it is not necessary to allege 
m the plaint that the cause of action arose within the 
jurisdiction pf the Court, as formerly it was in all 
declarations in inferior Courts: (^Cowley v. Clayton, 
1 C. C. Chron. 124.) 

’The plaint must, however, strictly follow the terms 
of the Act in the statement of the cause of* action, 
llius, where a plaint for a breach of warranty stated 
the suit to be in assumpsit,it Was held to be an 
improper description and vitiate: ( Wells v. Sutton, 
1 C. C. Clwon. 284.) 

340. Causes of Action, —For the convenience of 
those who may prefer to give a more particular de¬ 
scription of the cause of action; we subjoin a list of 
such as are within the jurisdiction of the Court, and 
likely to occur in practice, stated in the form usually 
employed in the Superior Courts, and which may be 
adopted with safety: 

AcnoKS ON Contract. 

1. Goods sold .—For £ -, for goods soW by tlio plaintiff to 

tho defendant. 

2. Work and iJateriats —For £ " , for work done and 

inuteriuls providofl by the plaintiff for the defendant. 

3. Money len#.—For £ -, for money lent by the plaintii)' 

to the defendant 

4. Money paid. —For £ -, for money paid by the plaintiff 

for Uic use of tiie defendant. 

5. Money received —For £ -, for money received by tlic 

defendant fix* tho use the plaintiff. 

6. Account stated .—For £ -, for money due from the 

defendant to the plaintiff on an account stated between 

them. 

7. Interest. —For j£—, for interest upon certain money due 

from the defendant to the pluntiff. 

8. Use and Occupation. —For for the use and occu¬ 

pation of a certain [messuage, or rooms and apart- 
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monts, as the case may be] of the plaintiif, and with 
his permission held and occupied by the defendant. 

9. B }ard and Lodging. —For £ ■ , for meat, drink, wash¬ 

ing, and lodging,* attendance, and other necessaries 
provided for ^e defendant by the plaintiff. 

10. iragea —For £ -, for wages due from the defendant to 

the plaintiff in respect of service done by him as the 
hired servant of the defendant. 

11. Goodwill of /?tts»ness.—For £ -, for the grjodwill of a 

certain business of the plaintiff, relinquished and 
given up by him to the defendant. 

12. Hire of Goods. —For £ -, for the use and hire of 

certain [furniture, plate, or horses, as the case may 
be] by tlie plmntiff let to hire to the defen<lant and 
by him under that hiring had and used. 

1^1. Attoi'^ieys Costs .—For £ -, for the work, care, and 

attendance rff the plaintiff done as the attorney and 
solicitor of the defendant, and for materials ibi* such 
work provided by the phiintlff. 

14 Surgeon and Apothecary. —For £--for the work, care, 

and attendance of the plaintiff done as a surgeon and 
apothecary for the defendant, and for medicines and 
other necessary thiiigs provided for you by the plaintiff. 

l.>. General Agent. —For £ -, for work done by the plaintiff 

as the agent of the defendant, and for commission 
payable to liim in respect thereof. 

16. Stabling .—For £ -, for horse-iaeat, stabling, and at¬ 

tendance, provided by the plaintiff at the defendant’s 
re(|uest. 

17. Carriage of Goods. —For £ -, for the carriage of cer¬ 

tain goods carried by the plaintiff for the defendant. 

18. SenmarCs Wages. —For £-, for wages due from the 

defendant to the plaintiff for the service of tho plaintiff 
as mariner of a certain vessel wlicvoof lie was [master 
or mvner, as the case may be] during such service. 

lU. Bill of Exchange. —For £ -, due on a bill of exchange 

•irawn by [the plaintiff, or the defendant, or A. 11, us 
the ease may be] upon and accepted by [the delen- 
dant or C. D,, as the case may be], for the payment 

of £ -months after date: (if the plaintiff 

sues as indorsee, then add the following) iind by 
[the said A. B., or the dcfciitlant, as the case may 
bo] indorsed to the ]>laintiff. 

20. Promissory Note .—For £ -, due on a promissory note 

made by [the defendant or A. B., as'the cose may 
be], for tJic payment of £ -. to [the plaintiff, or 
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to the order of C. D., or the defendant, as the case 

may be^, -months after date: (if the plaintiff 

sues as Indorsee then add) and by the said [O. D., or 
the defendant, as the case may be] indors^ to the 
plaintiff. 

21. Guaranty .—For dne npon a certun guarantee, 

whereby the defendant guaranteed to the plaintiff the 
payment of certain goods [as the case maybe], to be 
supplied to A. B., by the plaintiff. 

22. Partnership Balance. —For £ — for money due from the 

defendant to the pl^ntiff, on the balance of a partner¬ 
ship account between the defendant and the plaintiff. 

23. Short under an JnUstacy .—For £ -, due to the plain¬ 

tiff from the defendant as the administrator of tlie 
goods and chattels of A. B., deceased, who died intes¬ 
tate, on accoimt of the pl^tifi^s distributive share 
of the goods and chattels of the said deceased. 

24. Legacy. —For £ -, dne to the plaintiff from the defendant 

as the eaecutor of the ^vill of A. B. deceased, on 
account of a legacy bequeathed to the plaintiff by the 
said will. 

25. On a Mortgage. —For £ -, on account of principal and 

interest dne from the defendanc to the plaintiff upon 

a certain indenture of mortgage dated the - 

day of-. 

26. On a Money Bond. —For £ -, on account of principal 

and inter^t due on a bond baring date the — day 
of——, and made by tho defendant to the plaintiff. 

27. On a Judgment.^Vor £ -, due on a judgment of the 

0 )urt of-, for the sum of £ -, recovered by 

the plaintiff agmnst the defendant, on the- 

day of-. 

28. For not accepting Goods sold. —For that the defendant 

would not accept certmn goods of the plaintiff, or pay 
him for the same, according to a contract in ^at 
behalf made, whereby the plaintiff has sustained 
damage to the amount of £ -. 

29. For not delivering Goods bought. —For that the defendant 

would not deliver to the plaintiff certain goods winch 
he bought of the defendant, according to tlie contract 
under which the same wore bought, whereby tlie 
plaintiff has sustained damage to the amount of 
£ -. 

SO. On a Warranty. —For that a certain [horse or dog, as tlie 
case may be] was not [“ sound,” or “ frw from 
vice,” as the cose may be, according to the terms of 
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the warrant 7 ] as promised bj the defendant, at the 
time of its sale by the defendant to the plaintiff, 
whereby the has sost^ed damage to the 

amount of £ -. 

31. For not taking cart of 2ent.—For tiiat the 

defendant did not take proper care of certain famiture 
and goods [as the cose may be] let to hire to him, 
whereby the plaintiff has sustained damage to the 
amount of £ -. 

32. Agai^t a Carrier for Loss of Goods .—For tliat the de¬ 

fendant did not safely carry and deliver for the plaintiff 

certain goods, from-to —, according to the 

terms under which the defendant received the said 
goods, whereby the plaintiff has sustmned damage 
to the amount of £ 

ClIAUACTBR IK WHICH THE PLAINTIPF SUES ON CONTRACT. 

1. Surviving Partner. —For £ -, for goods sold [stating the 

nature of the debt as before d^cribed] to the d^en- 
dant by the plaintiff and one A. B. since deceased. 

2. Uushand and Wife. —For £ -, for goods sold [stating 

the nature of the debt as before] to the defendant 
by the said — [insert here the Christian name of 
the wife], whilst ^c W 2 is sole and unmarried. 

3. Assignees .—For £ -, for goods sold [stating the nature 

of the debt as before] to the defendant by the said 
A."B. before he became a bankrupt. 

4. Executors .—For £ -, for goods sohl'[st.ating the nature 

of the debt as before] to the defendant by the said 
testator A. B., in his lifetime. 

Actions for Tout. 

1. Assault and BtUterg.^Vor that the defend.int assaulted 

and beat the pontiff [or A. B. tiie wife of tho plaintiff, 
as the case may be], whereby the plaintiff has 
snstmued damage to the amount of £ -. 

<p 

2. Faise Imprisonment .—For that the defendant assaulted tlie 

plaintiff, and imprisoned and detained him in prison, 
without any reasonable or probable cause, wljcrebj 
the plaintiff has sustainod damage to the amount of 
£ -. 

3. For an xlUgcd Distress. —For that the defendant seized 

and distrained certain goods and chattels of the 
pl^tiff, and ["carried away” or “impoundeiV’ a** 
the case may be] and detained the same [*• until the 
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plaintiff |ai<l the defendant the snm of £ -or 

“ and convorted and disposed thereof to his own use,” 
as the case ma 7 be], whereby the plaintiff has sns- 
tained damage to the araount of £ . 

4. For Trespass in a I>weUinff~hotm and takinff Goods 

therein. —For th^t the defendant broke and entered 
a certain dwelling-honse of the ^aintiff, situate 
, and also seized and took herefrom certain 
goods and chattels of the plaintiff, and converted the 
same to his own use, whereby the plaintiff has sus¬ 
tained damage to the amount of £ -. 

5. For Injury from improper Driving. —For that the de¬ 

fendant ^or where it was from the driving of the 
defendant s servant, add, by the cai'oless 'di'lving 
of the defendant's servant”] so improperly drove a 
certain cart [or “ carriage,” as the case may be] that 
it struck and injured a certain horse [or “carriage/’ 
as the case may be] of the plaintiff, whereby the plain¬ 
tiff has siLStained damage to the amount of £ -. 

6 Injury from improper Navigating. —For that the defendant 
||or where it was from the act of the defendants ser¬ 
vants, add, “by tlie misinanagument of the defendant’s 
servants ”] so improperly navigated a certain vessel 
[or “ barge,” as the case may be] that it struck and 
injured a certain vessel [or “ barge,” as the case 
may be] of tlio plaintiff, whereby the plaintiff has 
sustained damage to the amonut of £• — 

7. Trover for Goods, <fc.—For that the defendant converted 
and disposed of to his own use cerUiin cattle [or 
bills of exchange, securities for* mon(‘y, goods and 
chattels, as the case may be] of tlie plaintiff, which 
came to him by finding, whereby the plaintiff has sus¬ 
tained damage to the amount of £ -, 

Character ts which Pi-mstifp sues for Tort. 

1. ITiiiband and Wife, (a) —For that the defendant assaulted 

and beat the said-[insert here the CUristidii 

iiamo of the wife] then being the wii'e of the said A. 11. 
[the name of the husband], whereby the pinjntiffs 
have sustained damage to the amount of £ -. 

2. Assignees. —For that the defendant converted and disposed 

of to his own use certain goods and cliattels [os the 
case may be] of the plaintiffs as assignees of the 
above b^ikrupt, which came to him by finding. 


(d) When the husband has l>een put to expense In cotiheqnenoe of 
tlu‘ injury to his wife, he should sue alone, accuriUug to form No. I, 
1>. 307. 
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whereby the plaintiffs as such assignees have sas- 
tained damage to the amoont of £ -. 

» 3. Kxecutora ,—For that the defendant converted and disposed 

of to his own use certain goods and chattels [as the 
case may be] of the plaintiffs, as executors of the 
above testator A. B., wliich came to him by finding, 
whereby the plaintiffs as such executors have sus- 
t^ed damage to the amount of £ -. 


rART10Ul4AR3 OF PlAINTIFF’s DeMAND IN ACTION Of 

Contract. 


Ko. 


in iite County Court of 
(Seal.) 


at 


f A. B.j Plaintiff 
Between < and 

C C. D.y Defendant. 


Tht foUoimng are the paHiculars of the plaintiff '» demand, 
referred to in the annexed summona :— 


1846. 


X s. d. 

Augustin. To making and erecting a bookcase... 15 0 0 


[Here set out the vaiious items of the plaintiff*s 
bill. If the items are niuuerons, and a bill has 
been delivered to tho defendant, it may often be 
snfiicient testate them in the following manner:—] 


To amount as per bill delivered for' 
goods sold [or for doing certain 
work, describing it, as the case V 
may be], between the day 
of and^the day of 1846^ 

To wages due from the defendant' 
to the plaintiff for services per¬ 
formed from the day of 
to the day of 1847, at 
£ per month....^ 


lU 14 0 


SOU 
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To the amount of the bill of ez>* 
change [or promissory note, as 12 0 0 
the case may^be], ihentianed in | 
the annexed summons.^ 

Sept 8. To cash lent to the defendant. 2 0 0 


£ 

Oct 2. By cash received from the defendant £ 


Balance due ... £ 

Given under the Seal of the Court this day of • 18 


CJiei'h of the Court. 

To (he ohove-wmed drfendmt. 


Particulars of Plaintiff’s Cause of Action in Actions 

FOR Tort. 


No. 

Tn the County Court of at 
(Seal.) 

f A. Plaintijf, 
Between \ and 

C. B., Def&adanX. 

ThefoUomng ai'e the particulars of the plaintiffs cause of 
action referred to tn tks annexed summons :— 

For the injury mentioned in the annexed sumjnons sus~ 
tained by the plaintiffs on tl^e day of last. 

A Iso for the foUowing expenses wcurred by the plaintiff 
{» consequence of such injury i 

[Here set out the expenses.] 

Also for the loss of [or injury to, os the case may be], 
the following goods: 


[Here specify them.] 


Gwen under the Seal of the Court this day of 18 

Clerh of die Court. 


To the abovenamed defendant. 
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Consent fob an Obder to pat Debt and Costs, (a) 
No. 

In the County Court of at 

CA. B.y ’PlainHf, 
Between < and 

C C. D.f Defendant. 

/ hereby consent to an order of the said court heiny made., 
that the plaintiff do recofjet* against me the sum of £ for 
his debt [or damages^ as tlie cade ma^ be], in this action, 
together with the costs incurred by him therein, and that I 
do pay the same to the clerk of the said court at his office on 
the day of nexit [or by instalments^ at such periods as 
the court shall order'\. Dated this day of 18 . 

Signed [C. Z>.] 

Witness (6) 

Cles'h of the said Court, 
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341. Clerk to give Plaintiff^ a Note on entering Noted 
Plaint .—By rule 3 the Clerk is required to rive the Plaint- 
plaintiff on his entering his plaint a note in the form 
prescribed. 

Rule 3. Afc tlie time of entering the plaint, the Clerk of the 
Court shall give to the plaintiff a note according to the form in 
the said schedule; and no money shall be paid out of Court to 
the plaintiff unless ou production of such note, or by order of 
the Judge. 

And the following is the form of such note: 

4. Plaintiff’s Note on entering Plaint, (c) 

No. 

County Court of at 

£ Fees paid. 

The above cause [(»: causes] will be tried at 


(a) This form may be useful when both parties aro anxious to save 

the expense of proving the plaintiff’s case at the trial; and the same 
Uu been framed by analc^y to a Judge’s order In the superior courts 
fur payment of debt and costs, so as not to require a stamp, or to 
amount to a cognovit within the meaning of the 1 & 2 Viet. c. 1 10, 
8 9: (see Bray v. Mattson, 8 M. & W. 608; and Baker v. Plover, 8 
M. & W. 670.) ^ 

(b) This is not necessary, but for gi'cater security may be advisal^. 

(c) Where a plaintiff enters several plaints, one note will be sura- 
clout, specifying the numbers of the plaints. 
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on 

noon. 

at 

o’ctoci' in the fore-. 

To 

A. B. 1 

the above-named plaintif. 

{Signed) 


Office at ’ j 

[ Vlerk of the Court. 


Hours of attondcmce from 10 to 4. 

Take notice, ffou must brinff this note toWi you when yoti come 
to the court, or to the office of the clerk, for any purpose, and 
in case of loss of it, you must immediately yive notice thereof 
at my office. 

Vou may have a mmmons to compel the attendance of any 
wknesses, or for the production of any hooks oi‘ documents you 
may require, on early appUcaiion at the office of the clerk, and 
Oft payment of Oie expetaes thereof 

342. Particulars of Claim to be given by Plaintiff. 
—Rule 2 requires in certain cases that as manj 
copies of the plaintiff’s particulars of demand or 
cause of action shall be delivered at the office of the 
Clerk on entering the plaint as there are defendants, 
with an additional copy to file; as follows : 

Hulc 2. On entering the plaint, the plaintiff shall, if the sum 
sought to be recovered shall exceed 5L, deliver at the ofhee of 
the clerk as many copies of a statement of the particulars of 
his demand or cause of action as there are defendants, with 
:tn additional copy to flic: provided always, that in alt cases, 
the Judge, in iiis discretion, and on .such terms as he may 
think fit, may adjourn the cause at the hearing, for the ddivery 
of a statement of particulars, or farther particulars. 

'rhese particulars should accurately and minutely 
state the subject-matter of the plaintiff’s demand, for 
they are in fact the substitute in the practice of 
the County Courts for the declaration in the Superior 
Courts, ft,should be remembered, in framing them, 
that they constitute the only notice the defendant has 
of the demand which be is to come prepared to meet, 
and such reasonable accuracy in its statement will be 
required by the Courts as shall secure the defendant 
against siuprise. Again, it is to be borne in mind, 
tlut the plaintiff himsdf will be bound by his own 
particulars; that he will not be permitted to travel out 
of them or to prove anything not there distinctly 
demanded. Should he make any omissions, he will 
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lose the items omitted: if he inserts any he is unable 
to prove, he will be liable to pav to the defendant any 
costs he mayincurbyreasonoftnat portion oftheclum. — 

The rule makes it compulsory to deliver particulars 
of demand only in cases where the sutft sought to be 
recovered exceeds 6/.; but it would appear on prin¬ 
ciple that even in other cases there ought to be some 
particulars accompanying the summons, and the latter 
portion of the section empowers the Judge to adjourn 
the case in order that a statement of particulars, or 
better particulars, may be delivered. The words of 
the rule are general, and the discretion of the 
Judge to order the delivery of a statement of parti¬ 
culars is not confined to cases where the demand is 
above 5/., but it extends to all actions whatever. 

The following are forms of particulars of demand : 


Statement <»f pAaTicui.Aas in Actions of Assumpsit 

AND Debt. 

No, 

Jn tJte County Court of at 

r.l B, Bhuntiffy 
Between •< and 

t C. D,y DefendarU. 

The plaint has been entei'ed to recover the mm of ten pounds parUculiirs 
dne. on tlie following items of accourU: nssurapslt 

[Here insert a copy of the Hccount, with the dates of delivery 
of goods or work dune, j 

Above (V'e the particulars of the plaintif's detnnnd in this 
■action. Dated this day of 18 . 

,!. B.y Plaintijf'. 


pARricui.Ai?s ON K Balance op an Account. 

[Heading as above.] 

The phdnt has been entered to recover tke sum of ten poujtds Particulars 
being the balance due to tJui plaintijf upon the following items '2/'of 
accounts 

[Set ont plumtift's account in dctuil, and the total, £> s. d. 

say] ... 25 0 0 

[/>tfc from plainHf to d^ndant for as tJie 

case maybe]. 15 0 0 

Balance due to the plaintiff, .<£ 10 t) 0 

[Conclusion as above.] 
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Partxoulabs A Bill op Exchange or X^romissoky 

Kotb. 

[Heading as above.] 

T?te plaint k<u hten entered to recover the eum often pounds 
the amount of a certain hUl ofexchange [or promUaory note], of 
vsidch thefoVount^ is a copy [here state copy of bill or note]. 
[Conclusion os above ] 


pARTlCULABS ON AN AORRCMENT. 

[Heading as above.] 

Theplaint has been entered to recover the sum of ten pounds 
theaTnountdue to the plaintiffttj)on a certainagreenient intoriting, 
made with the plaintiff hy the defendant^ of tokick the follow¬ 
ing is a copy [add copy of agreement, or, if it be very long 
or apply to some other matters not tUo subject of the present 
action, it will suffice to state it thus, the auhstcmcc of which said 
agreement, so far as it relates to the demand which is the sub- 
ject of this action is as follows ;—hero state the substance of 
the agreement as it affects the pi-esent suit.] 


Particolaks in an Action on Covenant. 

[Heading as above.] 

Theplaint has been entered to recover iventy pounds, being 
the amount due from the defendaait to the plaintiff under and by 
virtue of a certain deed bearing date the day of 

and made between E. F. and G. H. 

[Conclusion as above.] 

343. Particulars in Actions of Tort. —In actions of 
tort, the particulars should state briefly, but distinctly, 
the grounds of the action, that is, the grievance of which 
the plaintiff complains, with the time and place at 
which it was committed. But it would appear, that 
some of the Judges have held that statement of time 
and place, however desirable, is not necessary to the 
validil^ of a plaint. Thus, in an action for an as¬ 
sault, it was held by the Judge of the County Court 
of Kent that the summons (which follows the plaint 
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in this respect) was sufi^ent, although it did not 
specify any day on which the assault was committed: 
(Spooner v. Sutton, 1 C, C. Chron. 213). And the 
Judge of the Berks County Court has held, that a 
summons for an assault need not state the time when, 
and place where, it was committed, a8>‘*the substance 
of the action,*’ for only one assault being in question 
no surprise could accrue to the defendant from the 
omission, and the cause of action was substantially 
stated without it: {Anon. 1 C. C. Chron. 123.) 

The following are forms of particulars of demand 
in tort 2 they may with ease be adapted to the par¬ 
ticular facts of each case. 


Book VI. 
TBS 

PBAonCB. 

Co^. 1 . 
The Plaint, 


Form of PARXicuiiABs in an Action of Tort. 

No. 

/« ihe County Court of at 

f A, £., 

Between •< and 

V C, D., Defendant. 

Th%» plaint has been entered to recover ihe sum of twenty 
pounds which ike plaintiff claims of the defendant for 

An aseault committed upon ike plaintiff by the defendant^ Assault. 
at in the parish of in (he county of on 

the day of 18 . 

OR, 

A trespass committed by the defendant on the day TrespaM to 

of 18 , upon a certain close of the plaintiff, si^te 

at in the parish of in the county of 

OK, 

The false imprisonment of the plaintiff by the defendant at False impri- 
the pariah of in the county of on the day 

of 18 . 

OR, 

Negligently driving a cart of the d^endant against a cart Case for 
of the plaiiUiff and therdfy injuring Uie same at the pari^ drMni^* 
of in the cowUy of on the day of 18. 

OR, 

Fiyr ihat the defendant, being a cbmmon carrier, did so negli- Gue^^st 
gently carry a certain pan^ of goods to him commiUed by the 
plaintiff to be carried from A. to B., on tfte day of 
18 , that ihe same ioas lost. 
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OB, 

For ihat the de/endanty being an innkeeper, did receive of 
the plaiT^ff a oerUdn carpet bag containing divers vcduabU 
goodsy and did so negligendg guard the tame dial it wat lost to 
t/ie plaintiff. 

[And in like manner vaiTing it for eooh particular case.] 

Above are the particidars of the plaintiff's demand in this 
action. Dated this dag of 18 . 


A. B.y Plaintiff. 


Statembnt ok Particciaks IK Trover. 


Particulars 
in trover. 


[Heading as above.] 

Thit action is browfht to i-ecover the sum of twetUg pounds 
for the unlaipful detention and conversion of [describe the 
property detained.] 

Dated this day of 18 . 

A. B.y PlainHff. 


Abandon¬ 
ment of 
excess. 


344. Excess must be abandoned .—It will be remem¬ 
bered that, to enable an action to be brought for the 
recovery of a demand exceeding 20/. the })laintiff 
must abandon the excess above that sum, and this 
should be done in the particulars of demand. (See 
antCy p. 230.) Tlie form of such particulars may be 
as follows : 

Form of Particuu^ks when Plaintiff abandons 
Excess ^vbove 20/. 

No. 

In the Voimlg Coivrt of at 

rA.B.y Plaiatiffy 
Between < and 

(. C. D.y Defendant. 

This plaint has been entered to recover the sum of twenty 
pomdSy part of the sum cf thirty pounds which the plaintiff 
claims to be due to him from the defendant. But the plaintiff 
having abandoned the excess of suck claims beyond the sim of 
twemty poundsy now demands of ilw defendant the sum of twetuty 
pounds upon the following particularsy namelyy 

[Here give full particulars of the entire claim of 30/. (or as 
the cose may be)]. 
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The above are ike parUeulars qf ike plaintiff*a demand m 
this action. Dated this day of 18 . 

A, B.J FkdnUff. 

345. Other Points to be observed. —^The particulars 
niust be written in English,—it will not suffice even 
in Wales that they be written in Welsh; {Evans v. 
Hanmer, 1 C. C. Chron. 1.) The practitioner must be 
cautious not to state the particmara too generally. 
Where the particulars of demand stated only, “ To 
bill delivered, 71- 18s. 4rf,,” it was held not to be such 
a statement of particulars as was required by the Act; 
(Demblebee Y. Ross^ 1 C. C. Chron. 152.) So where 
the particulars stated only, “To amount of goods 
sold and delivered 20Z.:” {Jones v. Howell, 1 C. C. 
Chron. 22.) So where the plaint was “For 2l. IG^. 
for work and labour done,” but the summons and 
particulars were for “a balance of account,” the Court 
{Berkshire) adjourned the hearing for plaintiff to fur¬ 
nish precise particulars of his demand: {Slade v, 
Davis, 1 C. C- Chron. 123.) And where the plaint 
was for money lent,” the plaintiff was not allowed 
to recover for money expended: {Coley v. Waddels, 
1 C. C. Chron. 15, Warwickshire.) 

But, on the other band, there are many reported 
cases in which the Courts have shown an mclination 
not to be very strict in the requirement of verbal or 
even substantial accuracy in the particulars of de¬ 
mand. Thus, ** money lent and advancedwas held 
to be sufficient to let in evidence of money paid to 
defendant’s use: (l C. C. Chron. 39, Oxfordshire.) 
Under a claim in plaint and particulars for “ tuition 
of defendant’s sons, James and Henry,” evidence was 
allowed to be given of tuition to anotnej son William, 
the words James and Henry being rejected as surplus¬ 
age, and the particulars read as if they had stood 
only " for tuition of defendant’s sons,” not naming 
them: (Co/?oys v. Curtis, 1 C. C. Chron. 24, Kent.) So 
money lent ” was held to be a sufficient statement 
of the substance of the action in an action on a pro¬ 
missory note, if money lent was shown to be the 
consideration of it: {Huxtable v. Kinydon, 1 C. C. 
Chron., April, 1848.) A\’here a promissory note was 
for 4l. and the plaint and summons claimed interest, 
not specifying the amount, and the Court fees were 
good' for 4/. only, the plaintiff was allowed to recover 
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Booi vi.:^ 5 J. including six years’ interest: (Dams v. Dames, 
p*JoSot. 1 C. Chron. 81, Cflrdij'ansAire.) 

So also where, in an a^on by the husband for an 
assault on his wife, the summons stated that the 
defendant assaulted and " beat ” plaintiff’s wife, and 
the particulars alleged the committal of a ctoss out* 
rage and violent assault ” on plaintiff’s wire, but did 
not aver a beating, the variance was held immaterial: 
{Coomhe v. Potter, 2 C. C. Chron. p2.) 

In one case the Court has not required particu¬ 
lars to state, in an action for rent, the parish in 
which the premises are situate: {Stand v. South- 
gate, 1 C. C. Chron. 15.) But in Kar^by v. Roach 
(1 C. C. Chron. 321), the Judge of the AVhite- 
chapel Court held that, if a summons for recovery 
of possession misstates the parish in which the 
tenement is situated, it will be void. It seems, 
however, that the chief reason for this decision was, 
that in an action for the recovery of a tenement 
the jurisdiction of the Court must depend on the|| 
situation of the premises. And, notmthstanding the^ 
above decision in Brand v. Southgate, we would 
recommend that, in all cases of tort, the time and 
place be stated in the particulars, and it would be 
desirable that the Judges should exercise considerable 
strictness in requiring an explicit, although not tech> 
nical, setting out of the cause of action in the par¬ 
ticulars, recollecting that these are the only informa¬ 
tion given to the defendant of ihe demand he must 
come prepared to meet. Hitherto they have been 
somewnat too lax in this respect. 

Omissions of dates may be excused: (Score v. 
Coohman, 1 C. C. Chron. Dorset,) On the stde of 
a cow, another cow of smaller value, warranted sound, 
and the balance in cash, were given as payment. It 
was agreed that, if the cow was not sound, its value 
fixed should be paid in cash. The cow proved to be 
unsound, and died, and an action was brought for 
“goods sold and delivered,** and it waa held to have 
been rightly so brought, and that it needed not to 
have been an action on the warranty: (Cliffe v. 
Underhill, 1 C. C. Chron. 209, Birmingham}^ Where 
a Bailiff detains goods wrongfiilly, the cause of action 
was allowed to be described as ** contract in detinue 
{EUiott V. Perhins, 1 C. C. Chron, 6, Yorkshire.) 
And'where the plaint was for 10^ ''in suit for a 
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it was held to be good on tbe objection that Boos vi. 
it ought to have been " in debt: ** {Skinner v. 5jWn- 
ner, Q Law T. 87, Cambridgeshire.) p»^cb. 

The summons and particulars must substantially 

agree, that is to say, the cause of action stated in the _ 

summons must appear in the particulars; they must 
not contradict each other, although they may explain 
one another, and an omission in one may be supplied 
by the other; for the summons and paraculars may 
be construed together, to show the cause of action : 

{Findlay v. Kingsland, 1 C. C. Chron* 65, East FiwUay v. 
Kent,) And the particulars form p^ of the summons, 
and if correct, will cure an omission in the summons 
itself; {Sims v. Rush, 1 C. C. Chron. 15, Berk^ Simtv. Euak. 
shire.) Where the summons claimed 201., but the 
particulars served on defendant amounted to 21/. 14s. 
the Court ordered a frosh summons, although tbe 
copy of particulars filed with the Clerk admitted pay¬ 
ment of 1/. 14s.: {Blakemorev. fVright, 1C. C. Chron. niaki^marex. 
15, Warwickshire.) Where the summons was for wnght. 
r* cattle and sheep,” and the particulars were for 
and shcep,^*the summons was dismissed: (James y./ametv. 
Grove, I C. C. Chron. 38, Worcestershire.) So when 


the summons was for 19/. 5s., for goods sold and pardcoiara 
delivered,” and the particulars were for 3/. 6 j. for demand. 

cash lent,” and 3/. 11«. for*'cash paid,” the sum¬ 
mons was dismissed with costs: (Mutter v. Cowell, Suiter v. 

9 Law T. 87.) And in one case where the summons 
differed from the particulars in the statement of the 


cause of action, liberty to amend was refused, although 
the particulars were correct: (Evans v. Owens, 1 C. Evamx, 
C. Chron. 81, Cardiganshire.) And where the sum- otrenj. 
mons was for " goods bargained and sold,” and the 
evidence was of goods manufactured to order, the plain¬ 
tiff was nonsuited: (Rose v. Henderson, 1 C. C. Chron. jtuse v. 

62, Staffordshire.) But the propriety of this decision ^^enderson. 
may be doubted, and it was questioned in Wilson v. Hy«m v. 
Croice (1 C. C. Chron. 82, Com5rM/^csA*re.) 

But, on the other hand, the Courts will usually 
construe the summons and particulars very liberally, 
and disallow merely technic^ objections, taking care 
only to see that the party for whose benefit the state¬ 
ment is supplied cannot reasonably be misled ^ by it. 

Hius, where a party, by mistake, claimed in his par¬ 
ticulars less than he claimed in his summons, and leas 


than-he was entitled to, he was held not to be con- 
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eluded thereby: {Watson v. Hemingway, 1 C. C. 
Chron. 154.) And where the particular claimed 
58/. 9^. but without expressly abandoninf^ the excess, 
the plaintiff was permitted to abandon the residue at 
the hearing, the defendant not having been misled or 
inconvenienced by it: (i^non. 1 C. C. Chron. 81, 
Berkshire.) And so in Webster v. lAttler (1 C. C. 
Chron. 104), an objection was overruled that the par* 
ticulars did not contain an abandonment of the excess. 
And where the summons was ** on contract/’ but the 
particulars and thp cause of action as proved were 
founded in tori, the variance was held immaterial: 
{Cobbv. Taylor, 1 C. C. Chron. 211, Dorset.) Uut 
this appears to us to be straining liber^ity of con¬ 
struction, for here there is an obvious variance, and 
in a matter which affects the jurisdiction and the 
cause, llie whole proceedings form one record, and 
an entry of a plaint on contract cannot, by any stretch 
of construction, be read so as to sustain a verdict, 
damages, and costs for tort, 4 

The paiticulars will not supply an entire omiasioil 
in the summons of any statement of the substance of 
the cause of action: {Evans v. Owens, 1 C. C. Chron. 
1, Cardiganshire.) decisions are conflicting upon 
the question whether it is necessary that, in an action 
for above 5/., the summons should refer to the par¬ 
ticulars by some such words as ** particulars of which 
are hereunto annexed,” or the like. In Nicholls v. 
Davey (1 C. C. Chron. 62, Cornwall), and in Hall v. 
Bennett (I 0. C« Chron. 24, Hampshire), it was held 
not to be requisite; but otherwise in Anderson v. 
Merrefield (1 C. C. Chron. 38.) 

llie 2nd rule made by the Judges requiring par¬ 
ticulars to be delivered in cases where the amount 
claimed exceeds 5/., is not to be taken as imperative 
in every case, and clearly not in an action on a promis- 
so^ note, and for interest thereon: {Hall v. Bennett, 
1 C. C. Chron. 24, Hamp.>thire.) 

From the foregoing observations the following 
general rules may be deduced :— 

1st. The particulars must agi*ee with the summons. 

2nd. They must be limited to the cause of action 
disclosed in the summons. 

3rd. The plaintiff cannot give evidence of any 
matter not stated in the particulars: (1 Arch. N. P. 
14.) 
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4th. No particulars are necessary where the demand vi. 
is of such a nature as to be sufficiently ezplmned by 
the summons. — 


346. When to take the Ol^ectiont Sfc .—^Wbere the 
plaint or particulars are irregidar or defective^ the most 
convenient plan will be to take the objection at once> 
if the defect appears on the face of the proceedings. If 
the defect be not one of substance, it seems that a delay 
in taking the objection wUl amount to a waiver, other¬ 
wise not. However,Mr. Furneb, Judge of the Sussex 
Court, held that an objection to the principle of a 
plaint should be made before the case commences; 
nut an objection to the sufficiency of a plaint, as 
regards some part of the case only, may be reserved 
until the evidence has been gone into: (Hewitt v. 
HoUingdale, 2 C. C. Chron. 119*) 


Ccm . 
The PI 


Utint. 


BewUt V. 
Jioilingdale. 


347. Amendment ,—Where the defect is a mere 
irregularity, the Court may order an amendment. 

Thus, where the name of the plaintiff was improperly 
spelt, the Court refused to nonsuit, but ordered the 
plaint and summons to be amended: {Sraieer v. £f^auer v 
Smith, 2 C, C- Chron. 269i Sheriff*s Court, City,') smith. 
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SUMMONS AND PARTICULARS. 


I. Form and Rbouzsitss of Summons. 

348. Suits to he by Plaint, —^When the plaint has 
been entered, it is the dutv of the Clerk of the Court 
to issue a summons in the form prescribed the 
Judges, and contfuning the substance of the plaint. 

Sect. 69. And be it enacted, that, on the application of any 
person desirous to bring a suit under this act, the clerk of the 
Court shall enter in a book to be kept for this purpose in his 
office a plaint in writing, stating the names and the last known 
places of abode of the parties, and the substance of the action 
intended to bo brought, ereiy one of which plaints shall be 
numbered in every year according to the order in which it shall 
be entered; and thereupon a srunmona, .stating the substance of 
the action, and bearing the number of the pluut on the margin 
thereof, shall be issued under the seal of the Court according to 
such form, and be served on the defendant so many days before 
the day on which the Court shall be holden at which the cause 
is to be tried, as shall be directed by the rules made for regu* 
lating the practice of the Court, as hereinafter provided; and 
deliveiy of such summons to the defendant, or in such other 
manner as shall be specified in the rules of practice, shall be 
deemed good service; and no misnomer ta inacenrate description 
of any person or place in any such plaint or stmunons shall 
vitiate the same, so that the person or place be therein de> 
scribed so as to be commonly known. 

Buie 4. The summons to appear to a jdaint shall be issued 
according to the fonxis in the schedule, and shall be dated as of 
the day on which the plaint was entered. 
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1.-SUHHOKS TO APPBAB TO PlAZSTT. TK AOTiC B. 

No. of ‘plawt. 

In the County Court of at 

(Seal.) A. B., PlabUif, Portiagart. 


C. 7)., Defendant 

You are her^y summoned to appear at a Cowaty Court to he 
holden at on the day of 

at the hour of inihe forenoon^ to answer the 

dbove-^named plaintiff in an action on contract [or, in an action 
^or tort\ffor [here state the enbstance of the cause of actioD.3 

£ 8. d. 

Debt or clam..,,, .. 

Cost of summons andservice .. 

Paying money into and out of Courts en¬ 
tering sati^octiony 4^, . 

£ 

[the particulars of which are hereunto annexed, where the The sam* 
cause tSt action exceeds 5h]; and take notice, that in ease you shall 
have been personally served with this summons, an appUcaHon 
may he made immediately after a judgment has been obtained 
against you, to commit you to prison, under the provisions of 
the statute in that behalf made and provided, in which case tiio 
Judge of the said Court wQl proceed to hear and determine 
such application, and make such order thereupon as he shall 
think fit, whether you shall be then present or not 

Given under the seal of the said Court, this day 

of 18 . 

Clerk of the Court 

To the above-named defendant. 

[N. B.—See Notice at back of this summons.] 

The following notice must be endorsed on the back 
of the summons: 

Notice. 

N, B,--^If you admit the whole or any part of the plaintiff's 
demxsnd, hy paying into the ojfice of the Clerk of <Ae Court 
at the amount so admitted, together with the costs, 
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clear days before iJie day of appearance, you will a/ooid 
any further costs, unksK, in ease qf part payment, the plasniiff 
at the hearing shall prose a demand against you exceeding ihe 
sum so paid into CourL 

If you have any defence to the demand, by way of set-off, or 
on account of your being on i^ant, or married woman, or by 
reason of ike Siaiute <f Ltmitadons, or of your discharge by 
bankruptcy, or under any act for the reUef of iusdhent debtot's, 
the same, cannot be admitted wdess yot* give notice Oiereof m 
writing, and if a set-off, of ihe particidars of such set-off, to 
the Clerk of the Court, at the edfove-named office, five clear days 
before the day of hearing. 

If the debt or claim eseceed five pounds, you 9nay have the 
cause tried by a jury, on giving notice thereof' w writing at the 
said office of the chrk two clear days at hast before the day of 
trial, and on paymenl qf the fees for summoning, and paycihle 
to such jury. 

Nonces of defence cannot heverved unless the fees for enter¬ 
ing afidf ^rving the same he paid at the time the notices are 
given. 

You may have a summons to compel the attendance of any 
witness, and ihe production of any books or documents, on ap¬ 
plying at the office of the Chrh of the Court. 

Bring this summons with you when you come to the Court or 
to the office of ihe Clerk. Cff^tce hours from 10 to 4. 

349. Clas^fication of AcHong ,— The actions for 
which a summons may issue in the County Court 
are divided into two classes, actions on contnu^ and 
actions for tort. 

The actions on contract are t— 

1. Assumpsit. 

2. Debt. 

3. Account. 

4. Covenant. 

5. 'Detinue, (a) 


(a) It has been doabted wlicthpi* detinue con be brought in the 
New County Courts, and there are many reasons for bol<0ng tliat it 
cannot. ^ Wietham v. Lee (t Cox & Mac. 119); see also Lloyd on 
ProbibitioD, p. 100, n. See also Ibibot v. Froggett (3 C. C. Chron. 6.) 
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The actions for torts are:— 

1. Trespass to land. 

2. Trespass to personal property. 

^ 3. IVespass to the person. 

4. Case. 

5. Trover. 

6. Replevin. (5.) ^ 

The 59tli section of the statute directs that the 
summons shall state the substance of the action, which 
may be done as follows in the various forms of action: 
see also for other statements of action in the plaint* 
p. 340. 

1. Assumpsit. 

In an action on contract;—For that you in con¬ 
sideration of promised the plaintiff [state 

the contract]* but that you have not performed your 
said yitomifii; whereby the plaintiff hath sustained 
damage to the amount of £ 

For that you are the acceptor of a bill of exchange, 
dated , drawn by the plaintiff for £ 

at months after aate, and now due and 

unpaid. 

For that you are the drawer of a bill of exchange, 
dated * drawn by you and accepted by A. B., 

payable to the plaintiff or ms order, two months date, 
for £ which was duly presented for payment 

when due, and was not paid, of which presentment 
and nonpayment you have had due notice. 

For that you are the indorser of a bill of exchange, 
dated , drawn by A. B. upon and accepted by 

C. D. for £ , at months after date, and in¬ 

dorsed to the plaintiff, which was duly presented for 
payment when due, and was not pud, of which pre¬ 
sentment and nonpayment you have had due notice. 

For that you are the maker of a promissory note 
for £ , dated payable months after 

date to the plaintiff or his order, and now due and 
unpaid. 

% For that you are the indorser of a promissory note 
of A. B., for £ , payable to C. D. on demand, 

and by him indorsed to you, and by you indorsed to 


Book VL 

TRie 

»AOT1CE. 

Cap. 2. 
Sitmmont 
and 

Particutart 


On an agree¬ 
ment. 


On n i>ill nl 
exchan 
Drawer 

V. 

Awjitcr. 

On a bDl of 
exebungr, 
Indoraet 

X. 

Drawtr. 


On a hill of 
exchange, 
Indortt^ 
r. 

rnd'^srr. 


On a promih- 
soiy note, 
J'ayee 

T. 

MaJter. 


On a proml*- 
iioiy note. 
indorsee 

V. 

Indorser. 


(6) The practice in replevin will be treated of separately. 
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for interest; 


on an attpr- 
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on a sur¬ 
geon’s bill; 


on a car¬ 
rier’s bill; 

for rent of i 
house; 


the plaintiff; which waa duly presented for payment 
when due, and was not paid, of which presentment^ 
and nonpayment you have had due notice. 

2. Debt. 

“ In an action on contract;—For that by a judgment 
of Her Majesty’s Court of , of Term, 

A. D. 18 , you are indebted to the plaintiff in 

£ , and that you have not paid the same. 

For that by yoizr bond, under your seal, dated 
, you are indebted to the plaintiff - in the sum 
of £ , and that you have not paid the same. 

For that by your deed; under your seal, dated 
you granted an annuity of £ , to the plaintiff, 

and that £ for one year’s annuity is now due 

from you to the plaintiff, and is now unpaid. 

** In an action on contract;—For that you are in¬ 
debted to the plaintiff in £ for [goods sold and 
delivered to you by the plaintiff], and that you 

have not paid the same. 

Or, for goods bargained and sold to you by the 
plaintiff; 

Or, for work done for you by the plaintiff; 

Or, for money lent to you by the plaintiff; 

Or, for money paid for you by the plaintiff; 

Or, for money had and received by you for the 
plaintiff; 

Or, for money found to be due from you to the 
plmntiff on an account stated between you and him; 

Or, for interest on money lent to you by the plain¬ 
tiff, which interest you agreed to ]iay him ; 

Or, for work, labour, care, and diligence done, per¬ 
formed and bestowed for you by the plaintiff as an 
attorney; 

Of, for medicines and other things rdministered, 
applied and delivered to vou and your family by the 
plaintiff, as a surgeon and apothecary; 

Or, for the carriage of goods for you by the plain¬ 
tiff; 

Or, for the use and occupation by you of a certain 
house of the plaintiff; 
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Or, for the good-will of a certidn business relin¬ 
quished by the plaintiff to you; 

' Or, for fixtures of, and in a certain dwelling-house, 
sold and delivered to you by the plaintiff; 

Or, for meat, drink, and lodging provided for you 
by the plaintiff; 

Or, for bay and com and stabling for your horse, 
provided by the plaintiff at your request; 

Or, for the depasturing and feeding certain cows 
belonging to you by the plaintiff at your request. 

3. Account. 


Book VI. 

THS 

P&ACTIOS. 

Cap. S. 
Summon* 
and 

Particulart. 




In an action on contract;—For that you did not 
account with the pluntiff in respect of and are 

now indebted to mm in £ with respect to the 

same. 

4. Covenant. 


for the good- 
'wil] of a 
huanesa; 

for flxtores; 

for lodging, 
&c.; 

for fitahllng, 

; 

for depas* 
turing of 
cattle. 

For an 
account. 


In an action on contract;—For that by your por breach 
deed under your seal, dated , you covenanted of covenant, 
to, &c. , and that yon have broken the said^ve- 

nant, whereby the plaintiff hath sustained damages 
to the amount of £ 


1. Trespass to Land. 

In an action for tort;—For thst you unlawfully For entering 
entered a close of the plaintiff, and there trod down * 
the grass [or as the case may be], whereby the plain¬ 
tiff has sustained damage to the amount of £ 

2. Trespass to Personal. Property. 

“ In an action for tort;—For that you did break For injury to 
and injtire a certain carriage of the plaintiff [or as the 
case may be] whereby the plaintiff hath sustfuned p*"*^*®^* 
damages to the amount of £ 

3. Trespass to the Person. 

In an action on contract;—For that you assaulted For on 
and beat the plaintiff, whereby he sustained damage i 
to the amount of £ 

. Or, For that you did unlawfully imprison the for false im^ 
defendant, against his will, whereby he sustained pnwnment. 
damages to the amount of £ 

K K 2 
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4. Ca8B. 

** In an action for tort;—For that jou, as a carrier 
fat hire, were entrusted with a parcel of goods of the 
plaintiff, to be carried from to , and that 
^ou hj jour neglig3Dce and carelessness lost the 
same, wherebj the plaintiff bath sustained damages 
to the amount of £ 

Or, For that vou kept a dog which jou knew was 
accustomed to bite mankind, and the said dog did 
bite and lacerate the arm of the plaintiff, wherebj 
the plaintiff sustained damages to the amount 
of £ . 


5. Trover. 

In an action for tort;—For that you conveited a 
spade belonging to the pUuntiff to jour own use, 
wherebj the pl^tiff hath sustained damages to the 
amount of £ 

350. Particulars of Demand must he annexed to the 
Summons. 

Buie 5. The Clerk shall annex to each summons to be served, 
one of the copies of the statement <£ the particulars of the 
plaintiffs demand furnished to him pursuant to rule 2, sealed 
with the seal of the court. 

As to particulars, see ante, p. 363i et seq. 

351. The Plaintiff will, at the Trial, he restricted to 
the Cause of Action stated in the Summons. 

Sect. 75. And be it enacted, that no evidence shall be given 
bj tiie plaintiff on the trial any such cause as aforesaid of 
any demand or cause of action, except such as shall be stated 
in the summons hereby directed to he issued. 

It would appear that the terms “demand” and 
“ cause of action,” as used in this section, are to a 
great extent synonymous, and mean what may he the 
subject of one action tn the County Court. See 6rtm5- 
ley V. Aykroyd (1 Ex. 479)- It seems, therefore, that 
the summons need not specify each item or each par¬ 
ticular contract, but that evidence maj he given of 
any separate demand which is contained in the general 
cause of action, though it be not specifically named. 
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The general cause of action must, however, be Book Vh 
correctly stated; thus it was held by Mr. Trafford, 

Judge of the Birmingham Court, in the case of Colev 
V. Waddells (1 Cox & Macrae, 26 ), that the plaintiff C<*P> 2 . 
could not, under a summons for money lent, recover 
money expended for the defendant’s use. ParUeuiart. 

Thus, also, where a summons stated!^ the action to 
be brought for goods sold and delivered by the action must 
plaintiff to you,” but it appeared that the goods had cm-ectiy 
been supplied to the defendant’s husband (since de* 
ceased), the plaintiff was held not entitled to recover, 

Per Mr. Collyer, Judgenf the Cambridgeshire Court, (i Cox & 
in the case of Tomson v. Marshall, and the Judge of 26.) 
the Westmoreland Court in Clarke v. Winskillll C. 
C.Chron.38.) 

The Judge of the Oxfordshire Court, however, wintkai 
decided that evidence may be given of money paid to {jiiron^’as ) 
the defendant’s use under a summons " for mon^ siaaerstaire 
lent and advanced:” {Biggerstaffev, Payne, 1 C. < 5 . v.i^neoc. 
Chron. 39.) ^ c.chron.sn.) 

The following are the most important reported ded- Dccirion» as 
sions of the Judges of the County Courts as to what ^ 

is a sufficient statement of the cause of action. btatcment. 

On the sale of a cow, another cow of smaller value, cujffey. un¬ 
warranted sound, and the balance in cash, were given derhiU{\ c. 
in payment. It was agreed that if the cow was not 209 ^)*^®”* 
sound, its value fixed should be paid in cash. The 
cow died, and an action was brought for goods sold 
and delivered.” The Judge of the Birmingham 
Court held that the form of action was right, and 
need not be for breach of warranty : (Cliffe v. C7»rfer- 
hilh 1 C. C. Chron. 209.) 

It was held by the Judge of the'Devonshire Court, / 7 ««aWe>. 
in the case of Huxtable v. Kingdom (i C. C. Chron. 

211 ), that “money lent” is a sufficient statement in chnin. aii.j 
the summons of a cause of action on a promissory 
note, if money lent were the consideration of it. 

In a case where the summons claimed 4/., the J)avt^ v. 
amount of a promissory note and interest, without ^ 

specifying the amount, and the Court fees were paid 
on 4l. only, the plaintiff was allowed to recover 51. 4s. 
including six years’ interest: and the attorney’s costs 
were granted. Per the Judge of the Caermarthenshire 
Court in the case of Davies v. Davies (l C« C. Chron. 

81 .) 
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nature of a 
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It was held hy the Judge of the County Court of 
Kent, in the case of Colleys v. Curtis (1 C. C. Chron. 
24), that under a claim by summons and particulars, 
for “ tuition to the defendant's sons, James and 
Henry,” evidence may be given of tuition to another 
son, William, the words “James and Henry” being 
regarded as surplusage. 

Mr. Temple, Judge of the Staffordshire Court, in 
the case of Rose v. Henderson (l C. C. Chron. 62), 
the summons being for goods bargained and sold, 
and the evidence being of goods manufactured to 
order, nonsuited the plaintiff. 

The Judge of the Kent Court held, in the case of 
Spooner V. Sutton (l C. C. Chron. 213), that in an 
action for an assault, the summons was sufficient, 
although it did not specify any day on which the 
assault was committed. 

The same was held by the Judge of the Berkshire 
Court (-4»on. 1 C. C. Chron. 123.) 

' 352. Amendment and Dismissal. —If the summons 
does not sufficiently state the cause of action, or is 
otherwise defective, the only course open to the 
Judge seems to be to dismiss the summons, and it 
would appear that he has no power to amend it. The 
statute Qoes not give the Judges any power to amend 
such process, and they have no such power at com¬ 
mon law. The Judge of South-West Wales accord¬ 
ingly held, in the case of Evans v. Owens (1 C. C. 
Chron. 81), that the summons cannot be amended by 
the particulars. And Mr. Tbafford held, in Coley 
V. Waddells, that if the summons be insufficient as 
to part of the claim, it will be dismissed, so as to 
enaole the plaintiff to issue a fresh summons. 

353. Dismissal, a Proceeding in the nature of a 
Nonsuit.-^This dismissal, however, must, it seems, 
be in the nature of a nonsuit, and the plaintiff must 
commenoe a fresh action, as the Judge has no power 
to direct a fresh summons to issue on the original 
pliunt in such a case. The sta^te and rules con¬ 
template only one summons on each plaint, and in 
cases where the Statute of Limitations would be a 
bar to the action, if the plaintiff were obliged to 
commence a fresh action, express power is given by 
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Foster v. 
Tt‘mpk{ I Cox 
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m.) 


the rules of practice to direct a fresh summons to 
issue on the ori^nal plaint. 

354. No Misnomer, ^c., to vitiate Proceedings. —It 
is enacted by the 59th section of the statute that ** no 
misnomer or inaccurate description of any person or 
place in any such plaint shall vitiate the same, so that 
the person or place be therein described so as to be com¬ 
monly known.” But the variance must not be such as 
is calculated to mislead, otherwise it will be fatal, 
notwithstanding these provisions. Thus in the case 
of Foster and another v. Temple (1 Cox & Macrae, 

185), a summons was issued in which the defendant 
was described as executor of William Thompson, 
whereas he was described in the plaint as executor of 
William Taylor. The Judge of the County Court 
dismissed the summons, and directed a fresh, one to 
issue in order to save the Statute of Limitations. 
Afterwards, on an application for a prohibition, Patt k- 
soN, J., said ‘^that the first summons, which varied 
from the plaint, and was dismissed for irregularity, 
was no summons at all.” 

Where, in an action for the use and occupation of a 
field, against Jonathan Da^des, the summons described 
him as John DaWes, which was the name on his carts, 
it was held by the Judge of South-West Wales, in 
Brigstoke v. John Davies and another (1 C. C. Chron. 

22 ), that the summons was defective, as it did not 
appear that the defendant was commonly known as 
John Davies. 

Where one of several partners was sued alone for a 
debt, and described in the title at the head of the 
su nmons as George Taylor, but at the foot it was 
addressed to William Taylor, Mr. Hildyard held 
the variance fatal:(— v. George Taylor, 1 C. C. 

(’hron. IG, Leicester^ 

.“<55. Waiver of Irregularity. —Mr. Stapylton, waiv(*r of 
Judge of the Durham Court, in the case of Storey v. 

Smith (l C, C. Chron. 103), held that where a defen- c 

dant, having been summoned by a wrong name, 
appeared to the summons generally, such appearance 
amounted to a waiver of the irregularity. If, how¬ 
ever, the defendant appears, either in person or by 
attorney, only for the purpose of taking the objection, 
the appearance in that case cannot be considered a 
waiver. 


fingstule v. 
J)avies{l C.C. 
Chron. 22.) 


— V George 
T<iylor(,\ U.C. 
Cki-ou. IfJ.) 
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far tin v. 
Cropper and 
Hurst {\CQ 
Chron. 23.) 


66th section 
does not 
jtpply to 
husband and 
wife. 

Coj: V. Rat- 
cUffe (1 C. C, 
Chron. 173.) 


356. On tk$ Dismissal of Summons fresh Summons 
may issue in certain Ca««3.—When n summonB has 
been dismissed on the ground of variance, the Court 
may, in order to save the Statute of Limitations^ direct 
a new summons to issue on the original plaint, dated 
as of the day on which the original plaint was entered: 
(Foster and another v. Temple, 17 L* 230, Q. B.; 1 
Cox & Macrae, 185.) In other cases it seems that the 
Judge cannot direct a fresh summons to issue on the 
original plaint; but if the dismissal has been in the 
nature of a nonsuit a fresh action may be brought: 
(see, ante, p. 390.) 

357. One of several Persons liahU may be sued .— 
A summons may issue against one of several persons 
jointly liable. 

Sect. 68. And be it enacted, that where any plaintiff shall 
have any demand recoverable under this Act against two or more 
persons jointly answerable, it shall be safficient if any of such 
persons be served with process, and judgment may be obtained 
and execution issued against the pemon or persons so served, 
notwitlistanding that others jointly liable may not have been 
served or sued, or may not be within the jurisdiction of the 
Court; and every such person against whom judgment shall 
have been obtained under this Act, and who shall have satisfied 
such judgment, shall be entitled to demand and recover in the 
County Court under this Act contribution from any other per¬ 
son joint!) liable with him. 

Where a debt had been incurred by A. and B. the 
churchwardens of a past year, and the summons had 
‘ been taken out against B. and C. the churchwaidens 
of the following year, it was held by Mr. Smith, 
Judge of the Leicester Court, that, B., being a church¬ 
warden for both years, the summons wus good under 
this section; (Par*»» v. Cropper and Hurst, 1 C. C. 
Chron. 23.) 

This section does not apply to cases where, accord¬ 
ing to the practice of the Superior Courts, it is re¬ 
quired to sue husband and wife jointly; they are not 
jointly answerable, and therefore, do not come within 
the words of the section. It was accordingly held by 
Mr. f^ASER, in the case of Cox v. Patcliffe (I C. C. 
Chron. 173, Surrey), and by Mr. Temple, in Oal~ 
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laghany. Thompson (l C. C. Chron. 62, Staffordshire), 
that if a husband be sued alone for a debt contracted 
by bis wife before marriage, the plaintiff must be 
nonsuited. 

The 68th section is confined in terms to defendants, 
and it seems that in every case where it is necessary 
to join several plaintiffs in the Superior Courts, it is 
also necessary to join them in an action in the County 
Courts. Thus it was held by Mr. Espinabse, Judge 
of the Kent Court, in the case of Tinker v. Small 
(1 C. C. Chron. 151), that where two persons were 
entitled to a house as joint tenants, one joint tenant 
could not sue alone for rent, though the other joint 
tenant had parted with his moiety. 

358. Joinder of different Demands ,—It would seem 
that the same rule as to joinder of different demands 
in one action, which prevails in the Superior Courts, 
^plies also to proceedings in the County Courts. 
Debts of a totally different nature and those due 
from a defendant in different characters cannot, there¬ 
fore, be joined together in the same summons. Thus, 
in a case where a debt due from the defendant as 
executrix, and a debt due from her in her own right, 
were joined together in the same summons, Mr. 
Johns, Judge of the South-West Wales District, held 
that the two demands could not be joined together in 
the same summons, and that the plaintiff was bound 
to elect: {Morris v. Johnson, 1 C. C. Chron. 23.) 
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11. Return of the Summons. 

It appears by the authorized form of summons and Hetum of 
the 6th rule of practice that it must be made return- ***‘"*“®“*- 
able on a Court day, and this, by rule 5, must be ten 
clear days at least after the service of the summons. 

The Judge of the North-West AVales District issued 
the following general order with reference to the 
return of summonses, and it would be well if a 
similar rule were adopted in other Courts. 


“/f is ordered, that summonses in respict of plaints after ftrfer. 
commencement of txoelve. clear dags, exclusive of fiundays, 
next before the holding of the next Cosvrt, shall be made re- 
tumable at the next Court but one svbseqxient to the euiering of 
such plaints, and not at the next Courts 

K K 3 
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Book VI. 359. Return of Summons ,—^This is regulated by the 
p JmcE. as follows: 


Cap. 2. Bnle 46. Eight days before the day of the holding of the 
3um^ns the High Bailiff shall deliver to the Clerk of the Court 

Particulars, a list of all summonses to appear whicli shall have been served. 
Rule 46. Clerk shall forthwith stick up such list in lus office. 


III. Service op Summons. 


Service 
^'ithin the 
district. 


By the 60th section it is enacted, that the “ sum¬ 
mons may issue in any district in which the defendant 
or one or the defendants shall dwell or carry on his 
business at the time of the action brought.” 

The following rules are applicable to the service of 
summonses generally: 


Rule 6. Every such summons must be served ten clear days 

j..—jv. X before the bolding of the court at which it shall be returnable. 

Sicrvice must 

Buie 7. The service of any summons to appear to a plaint 
must be either personal^ or by delivering the same to some person 
at the place of abode or the place of business of the defendant. 


be ten clear 
days before 
the return 

•\ ly. 

Rule 7. 


Service must ®* ^here a defendant shall be living or serving on board 

be either of any ship or vessel, or be residing or qiiartcrod in any bar- 
personal or , j . ' O'! j 

by leaving it and serving Her Majesty as a soldier or marine, it shall 

at house, &c. ^ sufficient service to deliver the summons to the senior officer 


What a suf¬ 
ficient ser¬ 
vice on 
■'•eaman, 
'Kildicr, &c. 


on board, or to tlie person who may ni; the time have charge of 
such ship or vessel, or to the adjutant of the corps, or any officer 
or sergeant of the company to which such soldier or marine 
shall belong or be attached. 


Rule 9. Buie 9. "Where a defendant shall be working in any mine 
WhatTsufli ***^®*^ works carried on under ground, and the baiUff shall 
cient service not be able to serve him witli a summons, as hereinbefore 
on miners, directed, it shall be sufficient service to deliver the summons 
to the engineman, banksman, or other person in charge of such 
mine or works. 


Rule 10. 

What suffi¬ 
cient service 
when the 
defendant 
keeps his 
bouse. 


Buie 10. Where any defendant shall, by keeping his house 
or place of abode closed, or by violence or threats, prevent any 
Bailiff from serving the summons as hereinbefore directed, and 
snch summons shall have been affixed on the door of sneh 
bouse or place of abode, or otherwise servcil as nearly as may 
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be according to the mode hereinbefore directed, such service 
shall be deemed good service. 

Rule 11. Provided that in all cases where a summons to 
appear to a plaint shall not have been served personally, and 
the defendant shall not appear at the return day, it must be 
proved to the satisfaction of the Judge, that the service of such 
summons lias come to the knowledge of the defendant ten clear 
days before the said return day 

Rule 12. Where any such summons has not been seired 
.as hereinbefore directed, the Judge may, in his discretion, in order 
to save the Statute of Limitations, dii*ect another summons, 
or succcssivo summonses to be issued, bearing the same date and 
number lis the fii'st summons. 

Rule 13. The Railiff who serves a summons to appear to a 
plaint s)iall endorse on a copy of such summons the time and 
manner of tlie service thei’eof, and shall produce such copy, so 
endorsed, ut the Court at which such summons shall be return* 
able, and such copy shall be filed by the Clerk of the Court. 

Rnie 46. Eight days before the day of the holding of the 
Court, tlio High BaililF shall deliver to the Clerk of the Court a 
list of all summonses to appear which shall have been served, 
and the Clerk shall forthwith stick up such list in bis ofiice. 

Rule 50. No summons, notice, order, or otlier process shall 
be served on Sunday, Christmas-day, or Good Friday; but such 
days shall be counted in the computation of the time required 
by tliesc rules, tmless any of such days shall be the hast day of 
such time, in which case it shall be excluded from such com¬ 
putation. 

It was held by the Judge of the Cardiganshire 
Court that the original summons should he served, 
and a copy filed, as, in his opinion, the words of the 
Act required the summons to be served: (Evans v. 
Owens, 1 C. C. Chron. 81.) 

360. Questtoas as to Service, within the exclu¬ 
sive Jurisdiction of the County Court Judges. —It has 
been decided by the Superior Courts at Westminster 
that all questions respecting the service of summonses 
and the regularity of such service belong to the ex- 
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elusive cognizance of the County Courts Judg^es. The 
cases are important, and will require to be inserted 
here at some length: 

The case of Robinson v. henaghan (1 Cox & Macrae, 
97,) was as follows: 

A’o^utjon V. ‘A. summons was issued out of the Middlesex County Couit 
against the defendant, and served at Pauli’s Villa, at which 
Mucrae» 97.) place the defendant had never resided; proof of the service was 
accepted by the Judge, and in the defendant’s absence the plain • 
tiff was heard and obtained judgment, and thereupon execution 
issued. The first intimation the defendant hod of any such 
action being brought was the appearance of the Bailiff at bis 
residence in Highboiy Villas, to levy. The defendant applied 
to the Judge of the Court from which execution had issued for 
a new trial, w'hich the Judge consented to grant upon terms 
that the defendant should undertake to appear and defend the 
action on its merits, and to bring no action against the officer 
This the defendant refused, but applied to tlie Sux>erior Court 
for a prohibition. 

PoLTiOCK, C. B.—I am of opinion this rule should be dis< 
charged. Looking at the clauses of the act, and particularly 
at the 80th section, which directs what proceedings shall be 
adopted if the defendant does not appear, it is clear the County 
Court has jurisdiction over the matter, and the Judge, upon due 
proof of service of tlic summons, may proceed to the hearing of 
the cause on the part of the plaintiff only, and the judgment 
shall be as valid as if both parties had attended. The term due 
must be that which is sufficient to satisfy the mind of the 
Ji^dge, and if be is satisfied that is enough. He has the power 
to give relief, as that section of the Act enables him, and he 
was wiUing to do so, but the defendant, it seems, declined to 
accept it. 

Parke, B.— 1 am of the same opinion. The effect of the 
80th section is in fact to place tbo judgment of the Court of 
inferior jurisdiction on the same footing as the jndgment of the 
Superior. Court It would be very inconvenient if every judg¬ 
ment could be questioned here. 

Bolfb, B.—I am of the same opinion. The reading of the 
80tb section is, that if the Judge of the Inferior Court is satis- 
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fiod aa to the dne aerrice of the sammons, he may proceed; but 
Mr. WHles reads it ^ on service of the summons, and due proof 
made thereof.” 

Platt, B.—I think we should not intcrf^. It is peculiarly 
within the jurisdiction of the Judge of the County Court; in* 
deed, upon the proceedings there does not appear that there is 
anything to prohibit; the money may have found its way back 
into the pirty’a own pocket. 

In the case of Zohrah v. Smith ( 1 Cox & Macrae^ 
106), the same principle is still more explicitly stated. 

The plaintiff sued the defendant in the County Conrt of 
Bloomsbury for the value of some fixtures. The summons was 
not personally served, but was left at the defendant’s dwelling- 
house with his servant, the day of its retnm being the 23rd of 
December, 1847. Leave was obtained by the defendant from a 
Judge at chambers to remove the plaint to this Court, but no 
ijerHorari was issued before the return of the summons, on 
whirii day, the defendant not appearing, but the plaintiff being 
prepared to try his cause, and eridence having been given to 
tlio Judge that Hie summons was left at the defendant’s resi¬ 
dence on the llth of December, and the Judge being satisfied 
that the llth ride had been complied with, the cause was heard 
and judgment given for the pl^untifT. Subsequently, on the 
14th of January, the defendant applied for a new trial, on the 
ground that the summons had not come to his knowledge until 
the 14th of Decemlier (not being ten dear days before its 
return, as provided by the llth rule). The bailiff, however, 
swore to having scrve<l the summons on the llth. The Judge 
offered to grant the defondant a new trial on terms to which the 
defendant did not accede. The amount of th^udgment was 
afterwards paid into Conrt, and since then the certiorari was 
issued. Subsequently a rule niei for a prohibition was obtained, 
on the ground that there was not sufficient evidmee of the sum¬ 
mons having come to the defendant’s knowledge ten clear days 
before it was returnable, which rule was, after argument, dis¬ 
charged. 

OoLERrooE, J.—There are some points in this case which, 
if they had been material to the decision of it, I should have 
taken time to have considered; but I think I can well dispose 
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of this case upon a very plain and intelligible ground. A vmt 
of ^hibition never issues merely bocause a step taken in ti 
Court below may have been unwise or unjust, nor because we 
may think a decision unsatisfactory, but only because wc 
find that the Court has esceoded, or is about to exceed, its 
jurisdiction. Kow, in the present case, tlie Inferior Court has 
acted upon two occasions, once on tho SSrd of December, and 
again on the 14th of January, and on the first of these occasions 
it is said that it acted without jurisdiction. Let me concede, 
for the sake of argument, that on the first of these occasions jthe 
due service of tlie summons is a condition precedent to the 
Court entering upon the case, and this is stating the case most 
strongly for the defendant; the rule directs, that in all coses 
where a siimmons to ap})ear shall not have been seiwcd person¬ 
al ]y, mid the defendant shall not appear on the return, it must 
be proved to the satisfaction of the Judge, that the service of 
siich summons has coroe to the knowledge of the defendant ten 
clear days before tho said return day. There is certainly no 
direct evidence of what the form of proof was before the Judge 
upon tlic 23rd of December, but it is sworn that it was to the 
satisfaction of the Judge; but, whatever the proof may have 
been, whether it was to his satisfaction or not, was for him to 
determine, and although I may say that if I had been in his 
situation and hAd heard tlie proof or seen the affidavit I may 
not have been satisfied, It was a matter entirely witliin his dis¬ 
cretion, vith which I cannot interfere. But whcti I argue as 
though it were necessary to originate jurisdiction that tins 
proof should be given, I by no means wish it to bo understood 
that such is my opinion, for I should say that it is entirely the 
other way, and that if the caiae is within the jurisdiction of the 
Court, this is merely a rule to direct the Judge in the exercise 
of his jurisdiction. It may be compared to a notice of trial. If 
no notice of trial had been given in an action in one of the 
Superior Courts, it would certainly be a ground for a new trial, 
but such notice would not be necessary to give jurisdiction to 
tiy. So much, therefore, as to what took place on the 23rd of 
December. Then as lo the proceedings on the 14th of January. 
The defendant was tla'n before tho Court, and whal tlien took 
place is very strong agalnsf the argument of Mr. for 

the Judge then said, 1 am now satisfied that tho summons 
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was aeired On the llth of December, bnt not tiiat it came to 
the knowledge of the defendant before the 14th;’’ and he might 
well say so on that occasion, and declare his of^ion on tbe con¬ 
flict of evidence, that if all these facts bad been bronght before 
him on the 23rd of December, be aboald not have decided as he 
did. Bot this has nothing to do with tlie decision on the 23rd 
of December, which is the occasion to which we must look. 
Upon this short prant I think the mle must be discharged. 
There may be a hardship upon the defendant in having his 
money locked up as it is, and something ought to bo done; but 
I cannot iutcifero in this way. 
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The third case is that of Waters Handley (1 Cox 
& Macrae, 139*) 

This was an application for a prohibition to the Glerkcnwell Waters v. 
County Court; and it was held, that the County Court has 
Jurisdiction over bills of exchange That where it appeared ra©* 139.) 
that tho defendant had never been summoned, and the Judge 
of the County Court had, nevertheless, proceeded to adjudicate 
in the matter, this Court, considering the determination whether 
the process was regular or not to lie pro])erly in the Judge of 
the County Court, will not interfere by prohibition. 

Neither will the Court interfere by prohibition, because the 
summons, having been obtained by leave of the Court for the 
district in which the defendant dwelt or carried on his business 
witliin six months next before action brought, or in which case 
the cause of action arose, did not, on the face of it, show that it 
had been obtained by leave of such Court. 


In the case of Gresty v. Hulme (1 C. C. Chro'n, 82), 
Mr. Harden, Judge of the Cheshire Court, held 
that an attorney’s undertaking to appear is equivalent 
to service. 

It has been doubted whether service by any other 
person than a Bailiff or Assistant Bailiff of the Court 
can be deemed good service : (sec Evans v. Jones^ 1 
C. C. Chron. 1.) 

Where personal service is practicable, all the proof 
of service necessaiy seems to be that the service was 
made in time, and that it was made by the proper 
officer; but in cases where the defendant cannot be 
personally served, it will be necessary to prove such 
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Book VI. facts and circumstances as will satisfy the Jud^e that 
the summons has come to the defendailt’s knowledge 
FBA^cz. ^ before the return day. The 

2. following are some of the reported decisions of the 
^**£mcr** County Court Judges on this subject: 

Fartieuian. Where the defendant locks himself up in his own 
house in order to avoid service, it will be sufficient to 
^od^ic.O the summons on the ft'ont door. Per Mr, Gale 
Chrcrn. 34.) in Hollier v. Wade (1 C. C. Chron. 24, Hampshire). 
Wrm V. W*here the summons was given to the mother of 
Law T M defendant, who said her son w'ould not return tiU 
the evening, when she w’ould deliver it to him, it was 
held that the mother ought to have been subpoenaed 
to prove that the defendant had got the summons 
ten days before the return day: ( Wren v. Crouch, 9 
L. T. 88, Sussex.) 

Anon. (9 If the defendant ])rove that he did not know of the 
Law T. 62.) summons ten clear days before the hearing, the ser¬ 
vice will be insufficient: (Anon. 9 Law T. 62, Essex.) 
Bagieton v. The Judge of the Norfolk County Court held that 
when a summons had been served on the wife, she 
"WT. 6 .) be called to prove that'her husband had know> 

ledge of it ten clear days before the return day; 
(Eagleton v. Shalders, 9 Law T. 62.) But the Judge 
of the Hertfordshire County Court held the contrair: 
('SipecI: V. Spark, 9 Law T, 42; Baines v. Taylor, io.) 

Storks (Shoreditch) held that a summons is 
Taylor {9 not Sufficiently served by being left at a house at 
Ij»wt. 43.) defendant lodged, with a person who 

said that he was a fnend of the defendant, and 
would give it to him : (Anon. 2 C. C. ("hron. 158.) 
wmiama ▼. Tlie Judge of the (Cardiganshire County Court held, 

7toi,‘ie<(ic.c. in the case of Williamsv. Davies (l C. C. Chron. 15), 
Chron. 16 .) Court, in that and in all other cases where 

the service was at the dwelling-house on some person 
not the defendant, would be satisfied with the Assis¬ 
tant BiulifF’s statement that he found that the defen¬ 
dant was sleeping at home, and was expected home 
on the night of the service. 

Dawaon v. A Bummons was served on the defendant’s wife at 
SSon residence on the last day allowed for such service: 

' the defendant was from home, and there was no proof 
that the summons came to the defendant’s knowledge 
that night. This was held an insufficient service. 
Per Wharton, Judge of the Yorkshire Court, in 
Dawson v. Tipper (1 C, C, Chron. 15). 
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Mr, Gale has held, at Southampton, that if at the 
time of the service no objection be ipade to short 
notice, the defendant cannot at the hearing raise such 
an objection: (1 C. C. Chron. 15.) 

In the' case of Vice v. Porter (9 Law T.' 87), it 
appeared that the Assistant Bailiff had left the sum¬ 
mons with the wife of the defendant, who informed 
him that her husband would be at home in the even¬ 
ing, when she would give it to him. The Judge of 
the Northumberland Court held this to be good ser¬ 
vice. 


Book VI. 

TBB 

rBAcncB. 

Cap S. 
Bummiong 
and 

ParticalaTt. 

Anon. (IC 0. 
Chron. 15.) 

Vice V. 

Porter (9 
LiiwT. S7.) 


When the summons was served, on the 10th, and Anon. (9 
the defendant proved to have returned home on the 
11th, having been from home till then, and the Court 
was held on tlie 2l8t, the Judge of the Essex County 
Court held that this was not a clear ten days’ service: 

(9 Law T. 62.) 

The Judge of the Leicestershire Court held, that AHtone ▼. 
where a defendant was from home, and had been so 
for some days, and the summons was served on the 152 .) 
mother only, the servicefwas insufficient: (Alibone v. * 

Dawkins, I C. C. Chron. 152.) 

Where the defendant had gone to work at some Rees x. 
distance from home, and was not expected to return 
until harvest time, service at his dwelling-house was ‘ ‘ 
considered insufficient. Per the Judge of the Cardi¬ 
ganshire Court, in Rees v. Evans (1 C, C. Chron. I). 

Service on the wife of the defendant at his house, TTiomas ▼. 
when the defendant himself had gone to reside in 
another county, was held insufficient. Per the Judge 22 .)* 
of the Caermarthenshire Court, in T%omas v. Thomas 
(1 C. C. Chron. 22.) 

In the case of Hench v. Mills (1 C. C. Chron. 17)> 
it was held by Mr. Traffokd, Judge of the War- 
wickshire Court, that service on the wue of the defen¬ 
dant at his dwelling-house, it appearing that the 
husband was expected home to dinner on that day, 
was sufficient. 

In the case of Philips v. Lewis (1 C. C. Chron. 2), ^ 

it was held that service on the wife of a sea ^ptain, aT) 
he being at sea, was insufficient, but as a special plea 
had been put in the case was gone into. Per the 
Judge of the Cardiganshire Court. 

In a case where the B^ff had served the summons 
on the defendant’s wife at his dwelling-house eleven q q chron. 
days befor^the Court day, and was told by her that 39 .) ^ 
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her husband had been that daf taken into custody, 
and carried before the magistrates at a distance^ on a 
charge of poaching, on which charge she expected he 
would be committed to prison, the Judge of the Lan¬ 
cashire Court held the service insufficient: {Brennard 
V. Whittaker, 1 C, C. Chron. 39.) 

Semble, that if the defendant’s wife purposely and 
. fraudulently omits to inform the defendant of the 
service of the summons, the service should notwith¬ 
standing be considered sufficient. Per the Judge of 
the Pembrokeshire Court, in Tardrew v. Davies (l 
C. C. Chron. 3.)(a) 

When it appeared that the defendant was in India, 
his wife and fam^ residing 'within the jurisdiction of 
the Court, Mr. ^ianoillon held that the service 
was insufficient unless it appeared that the summons 
had come to the defendant’s knowledge ten clear days 
before the return: (Webber v. Penycuick, 2 C. C. 
Chron. 231.) This decision is certainly correct as far 
as it goes, but it seems to us that even proof of know¬ 
ledge within ten days would not be enough under 
such circumstances. The defendant should have ten 
days to prepare his defence, and it is evident that 
the framers of the rules of practice did not anticipate 
that actions would be brought against ])arties resident 
in foreign countries. 

When the last day of service was on a Friday, and 
the defendant’s servant said that the defendant would 
be home on Friday or Saturday, Mr. Fkancillon 
held the service insufficient: {Holman v. Parr, 2 C. C. 
Chron. 231.) 

In trespass for false imprisonment, the defendant 
justified under process out of a County Court in a 
suit there by the defendant against the plaintiff. It 
was proved that the defendant, having a debt due 
from one Ireland, sent in a bill by a messenger, who 
by mistake delivered it to the plaintiff. A summons 
was afterwards issued by the defendant out of the 

(a) Mr. Kok, J ud^e of the F.aaex County Court, fs reported to hare 
Iield, in the com of SJl!int$er v. Foeter (1 C. 0. Chrou. 104), that thou^fh 
it appeared the defendant did not knoir that‘a summons had 
iMued against him, and tliat it was ouly hy accident that he hap¬ 
pened to be present (he hH>’ing been snbpmnaod a.9 a wltncBs in uno. 
ther eausi), the aervice wok sufficient to entitle film to proceed with 
the case. It is, howcrcr. to be hoped that this ruling will not gene¬ 
rally be follow^ as it seems to be in direct violation ^ the Uulcs of 
Practice. * 
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County Court against Ireland; but that summons was 
also served upon the plaintiff. Upon proof of service, 
judgment was obtained ex parte agunst Ireland, and 
afterwards a summons and caj/ias were issued to 
enforce that judgment. All the proceedings were 
against Ireland by name, and all served upon the 

E laintiff, who throughout informed those who served 
im that he was not Ireland. It was held by the 
Court of Queen’s Bench that the plea was not proved, 
inasmuch as the process had been issued by the de¬ 
fendant against Ireland, and the allegation that the 
defendant issued the summons against the plaintiff 
was material, and was contrary to the fact. And that, 
as the process had been executed against the plaintiff 
by the direction of the defendant, he was answerable 
in trespass : {Whatley v. M'^Connell, 2 C. C. Chron. 
253.) 

361. Service may he either personal or by delivery. 
—^^rhe service of a summons may, by the 7th rule, 
be either personal or by delivering it to some person 
at the place of abode or the place of business of the 
defendant. 

362. What a Place of Abode. —^As to what consti¬ 
tutes “a place of abode,” see pp. 190—193. To 
the definitions there given, we may add the following, 
axtracted from the second edition of Mr. Cox’s 
Practice of Poor Removals., where the same question 
as to what constitutes abode or residence, which are 
identical, arises. 

“ It is u tenn whose signification varica in various statutes, 
and the question lias usually arisen under the election statutes. 
We venture to suggest that it is syuonyinous with the term 
‘ abodCj which signifies the place in which a person is with the 
intention of remaining as his home, If there be a purpose to 
stay there only for an interval and then to go to some other 
place to abide, tlio party is a visitor and not a resident. If a 
man has a family, his residence is where they dwell, even 
although he may be living and sleeping elsewhere, for ho is 
presumed to have tho anivms reverfew/t. Thus in the case of 
WhUhorw. api». v. Thomeu resp. (7 M.an. & Gr. 5), where tho 
question was raised as to tho meaning of the tenn ‘ residence ’ 
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in the Beform Act, it wu remarked by Erls, J., that * the fact 
of sleepmg in a place by no means constitutes a residence, 
though, on tho other hand, it may not be necessary for the par* 
pose of constituting a residence in any place to sleep there at 
alL If a man’s family are living in a bmongh, and he is absent 
for six months, bat with the intention of returning, he will still 
be considered as residing there.’ 

Bat this is only a presumption of law which may be rebntted 
by evidence. A man may reside in one place while bis family 
are living in another. Thus, a man in a prison resides where the 
prison is, and not where his home is, the reason of which is 
probably that he is not supposed to have an animus revertendi 
when he cannot return at any time, if he desires it: (Beg. v. 
Sal/ordf 3 Bit. & Par. New Mag. Cas. 5 ) 

“ So a man may have two or more residences, as where he has 
a town bouse and conntry honse, living occasionally at either. 
In the case of B. v. North Curry (4 B. & C. 953), Bailkt, J.^ 
smd * The question is, what is the meaning of the word ’ resides f ’ 
I take it that the word, where there is nothing to show that it 
is used in a more extensive sense, denotes the place where an 
individoal eats, drinks and sleeps, or, where his family or his 
servants eat, drink and sleep.’ 

“ ’ The word residence must be read in the sense of a man’s 
kome,’ per Pollock, C. B. ^It means domicile or home.’ 
Parke, B. (Lambe v. Smythe, 15 L. J. (N.S.) 267, Ex.)” 


Wiotapiace 363. What a Flace of Business. —^Where a man has 
busineM. one place of business which he is in the habit of fre¬ 
quently attending, sendee by leaving the summons 
it such place is undoubtedly sufficient; but if, instead 
of one place of business, he has various offices in 
different districts, it may often be difficult to ascer¬ 
tain what facts are sufficient to constitute such a place 
of business as is contemplated by the rule. 

Sibley y The Mr. CARROv»r, Judge of the Somersetshire Court, 
(ireat Wes- held, in the case of Sibley v. The Great Western RaiU 
Cbwpawy (1 C. C. Chron. 241), that each railway 
c. c^hron. station is a place of business of the railway company. 

So, if a solicitor two offices, or a tradesman two 
shops, in different towns, both offices and both shops 
must be considered as the places of business of the 
solicitor and of the tradesman respectively. Mere 
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temporary offices, however, or premises hired as places 
of business for particular occasions, would not be such 
places of business as the act contemplates. 

IV. Summons out of the Jurisdiction. 


Bcm>k VI. 

TBS 

r&ACTICK. 

Cmp. S. 
Bvmmon* 
a/nd 


Section 60 enacts that, by leave of the Court for _ 

the district in which the defendant, or one of the de* ^“7 
fendants, shall have dwelt or carried on his business, jurisdiction, 
at some time within six calendar months next before 
the time of the action hroufj^ht, or in which the cause 
of action arose, such summons may issue in either of 
such last-mentioned Courts/’ 


364. Foreign Summons ,—The plaintiff is entitled, as 
of right, to a summons in the district where the defen¬ 
dant at the time dwells or carries on his business, and 
the Clerk of the Court is bound, on application being 
made to him, to enter the plaint. But in all other 
cases it is only by leave of a Judge sitting in Court (a) 
that a plaint may be entered or a summons may 
issue. 

In order to give the Judge jurisdiction to grant 
leave to issue a summons out of the district it is 
necessary— 

1st. That the defendant should have lived within 
the district of the Court in which the application 
is niade within six months next before the time 
of the action brought. Or, 

2 nd. That the defendant should have carried on 
his business within such district within six months 
next before the time of the action brought. Or, 

3rd. 'fhat the cause of action should have arisen 
within the district. 

Should a Judge grant leave to issue a summons in 
cases where neither of the above requisites are present, 
such leave would be a mere nullity, and the proced- 
ings consequent thereto would be coram nonjudice 
and void. 

In order to give a Judge jurisdiction to giant leave, 
on the ground of the cause of action having arisen chron. S37,) 
within the district, it must appear that the cause of 


(a) The Jndgo of the CaemuirtbenshlTe Court, in the case (rf Pw- 

held that tograntleavcisajndiclelactofthe Judge, 

and must be done in each coae by the Judge eitting in Court. 
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action did arise wholly within the district^ and if it 
has arisen partly within another district, such leave 
cannot be granted. This construction of the section 
was adopted by the Judge of the Caermarthenshire 
Court, in the case of Hale v. Evans and another (1 
C. C. Chron. 337.) 

In cases where a Judge may grant leave to issue 
a summons out of the district, it seems to be discre¬ 
tionary with him whether or not he shall grant such 
leave; for, if it had been intended not to allow^ the 
Judge any discretion in granting or refusing leave to 
issue a summons, it would have been superfluous to 
make such leave necessary, as it can be no protection 
to the plaintiff to obtain the leave of a Judge except 
so far as it is made necessary by the act. And if the 
Judge grant leave when he has no power to do so, 
the plaintiff will be liable in trespass, the same as if 
sfich leave had not been obtained. 

But the Judge is bound to exercise a legal and pro¬ 
per discretion and to consult the convenience of both 
parties, and not to give undue advantage or to cause 
unnecessary inconvenience to either pajrty by granting 
or refusing such leave. If, for instance, the effect of 
granting such leave would be to cause th^ defendant 
and the witn^'ses required in the cause to come from 
a great distance to attend the trial, and thus incur 
unnecessary expense and trouble, it would be unrea¬ 
sonable in such case to grant leave, and the plaintiff 
ought to be left to his natural remedy against the 
defendant in the Court of the district where he re¬ 
sides. (See anfe, p. 185, et seq. note u.) 

The practice as to granting leave varies in the 
different County Court districts. In some, an ap¬ 
plication vivd voce has been held sufficient, whilst 
in others an affidavit or declaration has been 
required. For instances, see 1 C. C. Chron. 3, 6, 
28, 63, 241. The most convenient and safe practice 
would seem to be, to require an affidavit or declaration 
containing an allegation of such facts as are necessary 


(a) The Judge of South-WeniWales has mule it' a rule lathe CoortH 
over which he prmide^iHt if the witnesaes arc resident within the 
diKtrict of the Court 'Vr c the application is made, or i f the costs of 
the trial will be less U me action be trie'! in such difltiict Uian they 
would be if it be tried in the district where tlie defendant resides, 
leave will be given to issue the inimmons, but not otherwise: (1 Cox 
ft Maorao, 33.) 
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to ^ivc the Court jurisdictioii to grant leave in each 
particular case^ and it would be desirable if all the 
Judges were to agree upon some uniform mode of 
proceeding in this respect. 

The following may be the form of the affidavit:— 


Book VI. 

THK 

PKACHCE. 

Cap. 2. 
S'wnjnoHi 
and 

Pariiculars. 


Form op Affidavit for SimwoNS our op the 


Pfo. 


JUKISDICITON. 


In the County C<yurt of at 

A, B, of in ike county of mdkeih oa(h and 

sai^^ that one C. B. is indited to him^ the said A. B. in 
£ being the omomt agreed to he paid for certain goods 
sold and delivered by the said A. B, to the said C. D. on the 
day of A.D. at inthecounty of . Anrf Mm Affidavit. 
deponentfurther «aiM, that the said C D. has within six months, 
last past, to wit, up to the day of been residing 
within the district of the sa^ County Court, hut thai the 

said C. D. now resides out of the saxd district, to wit, at 
in the county of . And this deponent fuHher saith, that 
it would occasion him, this deponent, great inconvenience and 
unnecessary expense to sue the said C. 2>. for ike said debt in 
the Court of the didrict wherein the said C.D. at present resides. 

And this deponent further saitih, that the said debt may be more 
conwjiiently and at fees expense sued for in the, Court of the 
said district than «« the Court of the district where ilte 
said C. D. at pi'esent resides. 

A. B. 


Sworn, 


Where the ground of the application is, that the 
defendant had been carrying on his business in the 
district within six months before action brought, or 
that the cause of action had arisen within the district, 
the above form should be varied so as to meet such 
facts. 

The application must, as we have seen, be made to Application 
a Judge sitting in Court, who wUl either grant or ^ " 
refuse the ap]dication. # 

If the application be granted, the Clerk should draw 
out “ leave,” which may be in the following form: • 
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Fork or Leave. 

No. 

/fi iht County Court of at 
(Seal.) 

CA. A, PhMff, 

Between ■ and 

(J. A., Defendant 

Upon reading (he (a) plaint in this action, and the affidavit 
of the eaid plaintiff, and it appealing to the Court here [that 
(he cause of action in the said plaint mentioned hath arisen, or 
that the said defendant, or C. D, one of the sa^ defendatUs, 
hath dwelt or carried on his business, within six calendar months 
next before the commencement of this action,"] within the district 
of this Court, and it appearing thereupon to be right and proper 
that the said action should be tried in this Court: it is there¬ 
fore ordered by the Judge of the said Court that leave be given, 
and leave is hereby accordingly given, that a summons may issue 
m and from this Court, at the suit of the said plaintif" against 
the said defendant for the cause of action in the said plaint 
mentioned. 

Given under the seal of the Court, this day of 

AJ>. 

By Me Court, 

CUsrk, 

V. Service of Summons out of the District. 


This is provided for by sects. 61 and 62, as follows: 

61. ^ enacted, that any summons or other pro- 

ProccMes ^j^ich under this Act shall be required to bo served out of 

out of district ^ 

of court may the district of the Court from which the same slidl have issued 
BauS^ai^ may be served by the Bailiff of any Court holden under this 
other court._ 


(a) It seems that the plaint must be first entered, and the appli¬ 
cation for a summons based on such plaint. The i>9th section dh ects 
tee Clerk of the Court, in g:cnera1 terms, to enter a plaint ** on the 
application of any person desirous to biing a suit under this act 
and farther directs teat '* thereupon a summons shall he issued.’* 
^ti(m 60 proceeds to enact that, in certain eases, such summons may 
Issue only by leave of the Judge, bnt both this section and the fore- 
going evidently contemplate a summons i.-<HUibgiipoD a plaint already 
entered, and it seems that, until the plaint is entered, no question enu 
arise as to the summons. 
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Act IB any part of England^ and soch eerWce shall be as valid 
ns if the same had been made by the Bailiff of the Court out of 
which such summons or other process shall have issued within 
the jurisdiction (ff the Court for which he acts. 

Sect. 62. And be it enacted, that service of any snmmous or 
other process of the Court which shall require to be served out 
of the district of the Court may be proved by affidaWt, purport¬ 
ing to be swmnu before any Judge of a County Court, or b^ore 
a Master Extraordinary in Chancery, or any person now autho¬ 
rized by law to take affidavits; and the fee for taking such 
affidavit shall not be more than one shilling, and shall be costs 
in the cause; and in eveiy case (ff the unavoidable absence of 
the Bailiff by wliom any summons or other process Uie Court 
shall have been served the service of sneb summons or otlier 
process may be proved, if the Judge shall think fit, in the same 
manner as a summons sen'cd out of the district of tlie Court, 
but without additional cliarge to cither of the parties to the 
suit. 
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The general rules as to the service of summonses 
will equally apply to summonses served in a foreign 
district. 

'I'he following is the form of the 

Ai'FIDAVlT OF SflRVfCS OF FOREIOK SUMMONS. 

No. 

In tJie Cotmty Covrt of at 

r .d. B., PhintfJ] 

Befioeen < a7id 

V C, />., D^endant. 

E. of one of the Bailiff* of the County Court Affidavit of 

of malxth oath and eaithy that the summons [or other ^ 

procc.ss3 a true copy ^vkereof is hereunto annexed^ inai'hed summons. 
at within the juriidicHon of the said County Court 
of by delivering the same personally to ike said C. B. 

[If the service was not personal stetie how served.] 

Aoom before me, the day of 


[Indorse the summons or other process ‘^tfais paper marked 
A. is the paper referred to in tlie annexed affidavit.”] 

L h 
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Where a summons out of the district is not served 
personally^ the affidavit must state that it was left at 
the place of abode, or place of business of the defend¬ 
ant : {Laurence v. Jacitson, 2 C. C. Chron. 265.) 

V. Fresh Summons in order to save the 
Statute op Limitations. 

It sometimes happens that the Statute of Limita¬ 
tions would operate upon the debt or demand if a 
summons should not be served. Provision has been 
made for this by the following rules 

Itule 12. Wlierc any such summons has not been served 
a.s hereinbefore directed, the Judge muy, in liis discretion, in 
order to save the Statute of Limitations, direct another sum¬ 
mons, or sQcee».sive summonses to be Issued, hearing the same 
dale and number as the first snmmors. 

Rule 14. The above rules, except rule 11, as to the mode 
of sciTicc of smnnion.ses to appear to a plaiut, shall apply to the 
service of all summonses, judgments, orders, notices, and process 
wliatsoet’er, issuing under the authority of the said Act, except 
where otherwise directed by the said Act, or any rule made 
under the authority thereof. 

The entiy of tlie plaint seems to be the commence¬ 
ment of an action in the County Court, and the 
summons is in the nature of a declaration or a full 
notice of the plaint to the defendant. The summons 
must, however, as has been already seen, be in 
accordance with certain rules, and if there be any 
material defect in the summons, the Judge is bound 
to dismiss it or to nonsuit the plaintiff. In ordinary 
cases the plaintiff may abandon his plaint and bring 
a fresh suit, but in some cases the effect of this course 
of proceeding would be to make the Statute of Limita¬ 
tions a bar to the action. It was to obviate this incon¬ 
venience that the 12th rule was made. By that rule, 
the Judge is enabled, whenever a summons or other 
proceeding is informal or has not been served, to 
order a new siunmons, &c., to issue bearing the same 
date and number as the previous summons, &c. 

The words of the rule are, “ Where any such sum¬ 
mons has not been served as hereinbrfore directed.*' 
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It would appear, therefore, that not only a total 
omission to serve the summons, but also any irre¬ 
gularity on account of which the summons is dis¬ 
missed is sufficient to give the Judge that power. 
This seems to be the construction adopted by the 
Court of Queen’s Bench in the case of Foster avd 
another v. Temple (17 L. J, 230, Q. B.; 1 Cox & 
Macrae, 1B5.) In that case, the Judge of the Court 
below, after having dismissed the original summons 
for irregularity, directed a fresh summons to issue in 
order to save the Statute of Limitations. The defen¬ 
dant applied for a prohibition, cm the ground that, as 
a summons had once been sen'^ed, the Judge had no 
power to direct a fresh summons to issue. The Court, 
however, held that the first summons having been 
dismissed for irregularity, it amounted to a nullity, 
and that the Judge had consequently acted within his 
'urisdiction in granting a fresh summons. 
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PROCEEDINGS BEWEEN THE SERVICE OF 
THE SUMMONS AND THE HEARING. 


I. Notice of Special Defences. 


Book VI. The statute has expressly provided that notice shall 
THB be tfiven of any special defence, thus: 
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Sect. 76. And be it enacted, thut no defendant in any Court 
Lolden under this Act shall be allowed to set oiT any debt or 
demand claimed or recoverable by him from the plaintiff, or to 
set up by way of defence and to claim and have the beneft of 
infancy, coverture, or any Stiitute of Limitations, or of his dis¬ 
charge under any statute relating to bankrupts, or any act for 
relief of insolvent debtors, without the consent of the plaintiff, 
unless such notice thereof as shall be directed by the rules made 
for legulating the practice of the'Court sliall have been given to 
the Clerk of the Court; and in every case in which the practice 
of the Court shall require such notice to be given the Clerk of 
the Court shall, as soon as con4fcicntly may be, after receiving 
such notice, comiunoicate the same to the plaintiff by the post, 
or by causing the same to be delivered at bis usual place of 
abode or business; but it shall not be necessary for the defen¬ 


dant to prove on the trial that such notice was communicated 
to the pliunUff by the Clerk. 


And the following rules have regulated the manner 
of girioR it. 

Rule 17. Ride 17. Where a defendant desires to set'off any debt or de- 
As to~B^ff. allied to be due to him by the plaintiff, he must give 
notice thereof in writing to the Clerk of the Court, and deliver to 
such Clerk two copies of a statement of the particulars of such 
set-off five dear days before the return of the summons. 
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Buie 18. The Clerk of the Court shall giye to the plmntiff Book VX. 

a notice of such set-off, according to tho form in the schedule, 

in manner directed by the Act, together with one of the copies of 

such particulars of set-off, ^sealed with the seal of the Court: j^^o^tngs 

provided always, that where such notice shall not have been 
* •' ’ the aummotu 

given, the Judge, in his discretion, and on such terms as he shall and Hearing. 

think fit, may adjourn the bearing of the cause, to enable the 

defendant to eive such notice such number of days before ilie - 

® , Notice of 

day to which the hearing may be adjourned, as the Judge shall set-off. 

think proper. 


RvJe 19. 

Defence of 
infjncy, 
coverture. 
Statute of 
Limitations, 
bankruptcy, 
or insol¬ 
vency. 


Rule 19. Where a defmidant intends to rely on the special 
defence of infimey, coverture, the Statute of Limitations, or his 
discharge under any statute relatiug to bankrupts, or any ant 
for tho relief of insolvent debtors, he shall give notice thereof 
in writing to the Clerk of the Court, five clear days before the 
day on which the summons is returnable; provided always, that 
where such notice shall not have been given, the Judge, in his 
discretion, and on such terms as he shall think fit, may adjourn 
the hearing of the cause, to enable the defendant to give such 
notice such number of days before the day to which the hearing 
toay bo adjourned, as the Judge may think proper. 

The Special Defences here enumerated are the fol- Special 
lowinff, viz. 

1. Set-off. 

2 . Infancy. 

3. Coverture. 

4. Statute of Limitations. 

5. Bankruptcy. 

(5. Insolvency. 

365. Five Days* Notice^ —^With respect to these the 
rule is, that to entitle the defendant to make use of 
either as a defence, it is necessary that five clear days’ 
notice be given. 

I'his rule is imperative in all cases, except where the 
plaintiff consents to wuve the notice. 

366. The Judge may adjottm^ §*c. —The Judge may, The judge 
however, adjourn the case in order to enable tho de- J™"** 
fehdant to give the required notice. 

367. “ Five Clear Days.**— The " five clear days ” 
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TJ” (Chitfy’s Archbold, 8th ed. p. 130). 

_* The following may be the forma of notices of special 

Cap. a. defences: 

ProceeduiQs 

beticten Notice of Set>off. 

the Summons 

and Hearing. ’ , „ „ - 

— In the County Court of “ aX 

r A. B., Plaintiff 
Between and 

D.y Vffendant. 

Tcdoe nofice, that (U the hearing of this 'cause I will claim a 
seUoff against any debt or demgind that may he proved agaimt 
me by tJieplamtiff in ifte above action. 

C. i>., Def&idant. 

To the Clerk of the saUl Court. 

And the particulars of set-off may be thus : 

No. 

In the County Court of at 

CA. B.^ Plaintifft 
Between < and 

Lc. i).. Defendant 

The following are the particulars of the defendanCs set-off 
in this oefion; 

[Here set out the account] 

C. D, Defendant. 

Dated 


Form of 
particulars 
of set*off. 


Form of 
clerk’s notice 


Clerk’s Notice of Set-off. 


of set-off. 


In the Cotmty Court of 
(Seal.) 


at 


rA. B., Plaintiffs 
< awl 


Between ...... 

{^C. D., Jfefendant. 
The above-named defendant has given notice that he will, at 
the hearing of this cause, claim a set-off against any debt or 
demand that may he proved against him by you, and the 
Oculars of such set-off are hereunto annexed. 

Given under t/ie seal of the Court, this day of 

Clerk of the said Court, 

To the above-named plaintiff. 
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Notice to the Clerk of other Special Defences. 


Book VI. 
xns 

(BACTICB. 


No. 


Comtjf Cottrt of 


at 


Plaintiff, 

Between and 

(^C. J),, DeftndaiU. 


Caj>. 3. 
Proceedingt 
betieetn 
the fiumrnonM 
and HeaftJiff, 


Kotice to 
clerk of spc> 

Take notice that I, the eaid defendant, do, upon the hearing dal defences. 
of this cause, intend to set up hy way of defence, th<U / was an Infancy. 
infant within the age of twenty-one years, when the sttppoted 
ooniract was made. 

Or, that I was, ai the time of moHng the supposed agreement. Coverture. 
the wife of 

Or, that the claim contained in the summons is hatred by the Statute of 
Statute of X/imitations. Limitations. 

Or, that I am a certificated bankrupt, and obtained my cer^ Bankruptcy. 
tificate before tJte commencement of this suit. 

Or, that I was duly discharged under an act for the relief of Insolvency. 
insolvent debtors, before the commencs>nent of this suit. 

C. Z>., Defendant. 

To the Clerk of the Court. 


Clerk's Notice of Special Defences. 


No. 

In County Court of 
(Seal.) 



at 


Between < 


^A. B., Plaintiff, 
and 


Clerk’s 
notice of 
special 
defences. 


l_C. D., Defendant. 

Take notice, that die defendant intends, upon the hearing qf 
this <muse, to give in evidence and rely upon the following ground 
of defence to die aetion, vU.:—That he, the defendant, was an Infancy. 
infant mfhin the age of twenty-one years, when the supposed 


claim arose. ^ . 

Or, that she, the defendant, was at the time when the said Coverture. 
supposed contract was entered into, the wife of 

Or, that the clam for which he, the defendant, has been saw- 
tnoned, is barred by the Statute of Limitatiotu. 
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Book VI. 
THE 

TKACnCB. 

Cap. 8. 
Prodedinifi 
betveeti 
the Summofit 
and Hearing. 

Bankruptcy. 

Insolycncy. 

Courts to be 
governed by 
the rules of 
practice of 
the Superior 
Courts 
in cases nut 
provided for. 


Evant V. 
Jame* (1 C. 
G. Chron. 1.) 


Or, fAaf dtfendmt is a certijicated banhn^ifOnd obtained 
his certijicate b^ore the commencement of (his suit. 

Or, that the defendant was duly dis^Mvged wider an act for 
the relief of insolvent debtors before the commencement of this 
suU. 

368. As to Practice of the Courts. —By the 78th 
section of 9 & 10 Viet. c. 95, it is enacted, that 
in any case not expressly provided for in that Act 
or the rules to bo framed by the Judges, the gene¬ 
ral principles of practice in the Superior Courts of 
common law miw be adopted and applied at the 
discretion of the Judges to actions and proceedings in 
their several Courts. Whether or not this provision 
would authorize the Judges to require a notice to be 
given of any special defence not enumerated in the 
76 th section, may admit of some doubt. The Judge 
of South-West Wales has, in the case of Evans v. 
James and another (I C.C. Chron. l), held the affirma¬ 
tive. That was an action on a promissory note. The 
defendant proposed to show want of consideration, 
but the plaintiff objected, on the ground that no notice 
bad been given. The judgment was as follows:— 
“ I am not bound by the specific rules of practice of 
the Superior Courts, nor by those of the County Court, 
part of whose Jurisdiction has been turned over to this 
Court. The Judges have made no rules upon this 
point, and nothing is said about it in the Act. By the 
78th section I am to do justice between the parties 
by applying in such cases 'the general principles of 
practice in the Superior Courts, according to my dis¬ 
cretion. It is very difficult to apply the practice of 
the Superior Courts to this Couri;, because we have 
no pleadings here, but the principles of their practice 
1 may apply. 1 am not to suppose any note put 
in evidence before me void for want of consideration, 
because it admits on its face to have been made for 
value received. Therefore, where the effect of such 
admission is sought to be done away with, 1 shall hold 
that notice must be given to the other side; and, 
adopting the principle of the 17th rule, 1 shall in all 
similar cases to the present require the defendant to 
give five clear days* notice of his intention to dispute 
the consideration to the party who is to be affected 
by it, and have such notice proved at the trial s and. 
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unless such notice is given, 1 shall not c^l upon the 
party to prove consideration, nor allow it to be con¬ 
tested. The better plan will be to adjourn this case, 
to allow such notice to be given.*’ 

II. Payment op Money into Court. 

The defendant may pay into Court, five clear days 
before the return of the summons, such sum as be 
shall think a full satisfaction of the plaintiff’s demand, 
together with the costs already incurred. 

Sect. 82. And be it enacted, that it shall be lawful for the 
defendant in any action brought under this Act, within such 
time as sliall be directed by the rules made for regulating the 
practice of the Court, to pay into Court such sum of money as 
he slioll think a full satisfaction for the demand of the plaintiff, 
together with the costs incurred by the plaintiff up to the time 
of such payment; and notice of such payment shall be com¬ 
municated by the CUerk of the Court to tlie plaintiff by post, or 
by causing the some to be delivered at his usual place of abode 
or business; and tlie said sum of money shall be paid to the 
plaintiff; but if he shall elect to proceed, and if the plaintiff 
shall recover no further sum in the action th.w shall have been 
so paid into Court, the plaintiff shall pay to the defendant 
the costs incurred by liim in the Siiid action after such pay¬ 
ment; and such costs shall be settled by the Court, and an 
order shall thereupon be made by the Court for the payment of 
such costs by the plaintiff. 

Kale 15. Whei’e the defendant pays money into Court, the 
same must be paid into Court five clear days before the return 
of the summons. 

Notice of Payment of tub tvnoLE Ci^vim. 


No. 

/;«the County Court of at 

(Seal.) C A. 5., Plamtif, 

BUween •< and 

( C. D., J^fenda^t. 

/ do Iterehy give you notice^ that the above-named dcf&tdant 
has paid into Court the sum of £ being the full amount of 

L L 3 


Book VI. 

TSS 

PBACTICE. 


Cap. 3, 
Pro^dings 
between 
the Summons 
and nearing. 


SeHion 82 . 

Defendant 
may pay 
money Into 
court. 


Notice of 
such pay¬ 
ment to be 
pivento 
plaintiff. 


Rule !<>. 

When njoney 
to be paid 
into court 


Notice of 
payment of 
the whole 
claim. 
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COOK Vt. yoUK detnand in this a<ftlonj together infft the oosts incurred bg 

~ 7 " ^ Oivenwtdei^ the seal qf the Courtythur day of 18 . 

PtoeeedtAffi Clerk of the said Court. 

and, Ifeanngi ' 


XoTirs OF PAirMERT OF Par; of the Claim injo Court, 

Notice of V,, 

payment of 

part of claim In the County Court of at 

mtO Comt. yc l\ r A D Til » ,‘jr 

(Seal) (A. B.f PlaxnUfff 

Bihoten < and 

i C IK, Defendant. 

Take notice, that the sum of £ has been paid into Cowt 
by the cd}ove~named defendant, together' with the mm of £ 
for the costs incurred by yo%x up to the time of suck payment; 
and in case you alutU accept the seme in full satufaction of 
your demand, you must giae a wrUten notice to that effect to the 
Clerk of the Court, and a like notice to (he said defendant, by 
serving the same on him personally, or by leaving it at his jtlace 
of abode or business, three clear days before the day of trial, 
otherwise you tcill be liable to pay to the said defendant such 
costs as he may incur inf his action afcr paipnent into Court, 
as aforesaid. 

Civen under the seal of the Court, this day of 18 . 

Clerk of the Court, 

To the above-named plaintiff. 


369> Acceptance by Plaintiff of Money paid into 
Court ,—If tne plaintiff elect to accept the money jiaid 
. into Court in Batisfaction of debt and costs, and 
shall give notice thereof to the Clerk of the Court and 
to the defendant three clear days before the return of 
the summons, further proceedings shall be stayed. 

liule 16. If the plaintiff elect to accept in fall &ntififaction 
Jtuie 16 damages claimed, such part thereof as shall 

- have been paid into Court by the defendant, and shall give a 

written notice to that effect to the Clerk of the Court, and a 
mto ]jjjQ notice to tho defendant by serving the same on sucli 
defendant personally or lea^ug it at his place of abode or 
business, three clear days before the return of the summons, 
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the action shall be discontianed^'and the shall not be Boos VI. 

liable to anj farther coBt8.'"Bat in default ci giving such notice,' v 

the suit will proceed; and. if the pTaintaff do not ^pear a£ the' 
hearing, he sbaU be liable to pay to the defendant' buch- costs Prooe&i^* 
as he may incnr in appearing to try the cause, or suedi other 
sum 4||Di>u6y as the Judge may order. ’ . ond Jiearingt 

The following may be the form of 

« 

Notxcib of Plaintiff’s Aocbftakce op Monet FAm Notice <rf 
INTO CoUBT IN FULL SATISFACTION, &C. 

No. 

In the County Court of at 

f A. B.f Plaintiff, 

Between •< and 

C C. Defendant. 

I hereby tjive you notice, that I shall accept the sum of £ 
paid into Court in this action by the defendant in full satisfac¬ 
tion of the dedii [or damages\ claimed by me. Dat^, 

A. B., Plaintiff. 

To the Clerk of the said Court. 

And the following is the fonn of 


plaintUTs 
acceptance of 
money paid 
into court. 


Notice to he served by the Plaintiff on the 

Defendant. 


No. 


Notice of 
acceptance 
by pluintiN 
to defendant. 


In the County Court of at 

CA. B,, Plaintiff, 
Between -< and 

C C. D., Defendant 

/ Aerefry give you notice, that 1 shall accept the sum of £ 
paid into Court in diis acUon by yot* *n fidl satisfactiofi of ike 
debt [or ddma^] claimed by me. Dated, 

A. B., Plaintiff. 

To C. D., Defendant. 


370 . Costs, If the plaintiff, instead of accepting the 
money paid into Court in satufaction, shall elect to pro- action and 
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Book VI. 
luz 

PBACTIOG, 

Cap, 3. 
Pro<xtidin{fs 
betveen 
the Ammons 
md Htariiig. 

fUla, defen¬ 
dant to have 
his costti. 


Stetfusoa T. 
Oa;jpr(lC.C. 
Cluon. 214.) 


ceed, and if the plaintiff ahall recover nofnrtbor sum in 
the action than shall have been so paid into Court, the 
plaintiff shall pay to the defendant the costs incurred 
by him in the said action after such payment; and 
such costs shall be settled by the Court, and an order 
shall thereupon be made by the Court for payment of 
such costs by the plaintiff. * 

III. The Effect of Payment into Court. 

Payment of monev into Court admits everythini? 
that the plaintiff must have proved in order to recover 
it: {Dyer v. Ashton, 1 B. & C. 4.) It is, however, 
only an admission that the plaintiff has a cause of 
action to the extent of the amount paid in, and not 
beyond that extent: (Blackburn v. Scholes, 2 Camp. 
341.) Payment into Court, therefore, in an action on 
a promissory note, payable by instalments, is only an 
admission that money to the amount paid in was due 
on it, and does not bar the Statute of Limitations as 
to a further sum claimed on the same note : (Beid v. 
Dickons, 5 B. & Ad. 499.) It is, however, an admis¬ 
sion of the makin /7 of the promissc^ry note. If the 
action is broujjht on a special contract, payment into 
Court admits it: but if the demand is made up of 
several distinct items, the payment admits no more 
than that the sum paid in is due: {Meager v. Smith, 
4 B. & Ad. G73; Seaton v. Benedict, .5 Bingf, 32 .) 

Payment into Court is an admission of the pluntifTs 
right to sue in the Court in which the action is 
brought: {Miller v. Williams, 5 Esp. 19.) 

It also admits the character in which the plaintiff 
sues (lApscombe v. Holmes, 2 Camp. 441); and the 
character in which the d^endant is sued: (Ijucy v. 
Walrond, 3 New Ca. 841.) 

Payment of money into Court being an admission 
of the jurisdiction and of a debt being due to that 
amount, it seems to follow that the money paid in 
cannot in any event be recovered back. This was 
held by Mr. Temple, Judge of the Staffordshire 
Court, in Stevenson v. Cooper (1 C. C, Cbron. 2Z4.) 
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At the hearing of that case, it appeared that an action Book ti. 

for the same debt was pending in a Superior Court, puJctjok. 

which, the Judge decided, ousted the jurisdiction of — 

the County Court. The Judge, however, held that , 

as money had been paid into Court, the pontiff was 

thereby concluded, and could not recover it back. Summoru 

and Staring, 

IV. Confession of Debt or Demand. 

The new statute, 13 & 14 Vict.c.61, ss. 9 and 10 , has 
introduced a proceeding analogous to cognovit and 
Judges* Orders in the Superior Courts. They are as 
follow: 

Sect. 9. And be it enacted, that If the person agrinst whom ^3 

a plaint shall be entered in any County Court can agree with ^>1* *■ 

the person on whose belialf such plaint shall have been entered 

1 - , , , at. to the 

upon the amount of the debt or demand in respect of which amount of 

such plaint shall liavc been entered, and up)n the terms and 

coiiJilioiis upon which the same shall be paid or satisded, it tions ct 

shall be lawful for such persons respectively, in the presence of 

tbe Clerk or Assistant Clerk of the Court in uluch such plaint 

shrill have been entered, or one of their Clerks respectively, or in 

the presence of an Attorney of one of the Superior Courts, to 

sign a statement of the amount of the debt or demand so agreed 

upon between such persons respectively, and of the terms and 

conditions upon which tbe same shall be paid or satisfied, such 

Clerk or Assistant Clerk shall receive such statement, and 

shall thereupon, upon proof by affidavit of the signature of the 

party, if sucli stnleinent were not made in the presence of the 

Clerk or Assistant Clerk, enter up judgment for tbe plaintiff 

for tbe amount of the debt or demand so agreed on, and upon 

tlie terms and conditions mentioned in such statement; and 

sucli Judgment shall to all intents and purposes be tbe same, and 

have the same effect, and shall be enforced and enforceable in 

the same manner, as if it had been ajudgmeut of the Judge of 

the said Court. 

Sect 10. And be it enacted, that in every case where the id.ifpiamtiiT 
plaintiff shall not appear, either by himself or his attorney, °[torriey 
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Book TI. upon the day of the letTirn of any stmimrau for hearing, or at 

rsAmcK. ^7 continuation or adjonramont of the aaid hearing, and the 

defendant shall appear either by himself or his attorney upon 

Pr^tdingi such day of hearing, continuation, or adjournment, it shall be 

J^dge to award to the defendant or to his attor- 

andfftarinif. nay, by way of costs c^his attendance and satisfaction for his 

do not appear trouble, such sum as the Judge in his discretion shall think 

radayof fij. ^^d the snm so awarded shall be recoverable from the 
hearing, 

costs may be plaintifi* by such ways and means as any debt or damage ordered 

dcfcSnt for ^ ^ recovered, 

his trouble 

and attend- The followinff forms for proceedincs under the 

ance. ^ ^ 

statute may be useful: 


Confession COBFEfiSION OF DeBT OR DbHAND. 

of debt or 

ilemand. In the County Court of , of 

CA. B.j PlaintiJ, 
Between •< and 

C C. /)., Defendant. 

I. C. D.f the above-Tumed defendant, do hereby confess and 
admit the debt [or demand, as the case may be] in this action 
to the amountof £ 

(Siffned) C. D., Defendant. 

Signed by the said C» D. on this day of in the 

presence of E, F. Clerk of the County. Court of , [or, on 
attorney of the Court of Que&nls Bench at Westminster,^ 

Witness, E. F. 


Koticb bt Cr^ERic of Confession of Debt. 

In the County Court of ,at 

f A, B., Plaintiff, 
Between and 

( C. D., Defendant, 

Sir,-~^I her^ give you notice that I have received from 
the above-named defendant a statement, toherchy he con- 
fesses and admits the debt [or demand"] in this suit to the 
amount of £ 

And, take notice, that it will not be necessary for you to 
prove the said demand so covfesssed and admitted as afore- 


Notlce by 
Clerk of 
confessiem of 
debt or 

demand. No. 
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$aid, but the Judge of the eaid Court unU, at the next gitiing Boos VI. 
thereof whether you shaU appear or not, upon due proof <f 

the signature of the defendant, proceed to give judgment for ^ - 

the denw/nd so confessed and admitted. 

Tours, 

E. F., Clerk. 

To , the above-named P^intiff. 

Dated 


Cap. 3. 
Procee^ng* 
betwten 
the Summotu 
and nearing. 



CAP. IV. 


THE HEARING. 

hooz VI. hearing may be either by the Judge alone, or 

TUB by a Jury under the direction ot' the Judge. In all 
>B ACTic E. actions where the amount claimed shall exceed five 
Cap. 4. pounds, either party may, at his discretion, on pay> 
Bear ing, ment of the sum of five shillings, and on giving to the 
Thohcariiig. Clerk of the Court a notice in writing two clear days 
before the return of the summons, demand a Jury. 
In all other cases, the Judge may, at bis discretion, 
direct that the action be tried by a Jury. 

By the new statute 13 & 14 Viet. c. 01, s. 13, it is 
enacted: 

If the court Sect. 13. That if in any snch action, whether there be a verdict 
at SjailfSrs action or not, the plaintiff shall make it appear to the 

make on satisfaction of the Court in which such action was brought, or 
pCifntiff'to to the satisfaction of a Judge at chambers upon summons, that 
hsive costs, the gjud action was brought for a cause in which concurrent 
jurisdiction is given to the Superior Courts by the hundred and 
twenty* eighth section of the said recited Act of llie tenth year 
of Her Majesty, or for which no plaint could have been entered 
in any such County Court, or that the said cause wa.s removed 
from a County Court by certiorari, then and in any of such 
cases the Court in which the said action is brought, or the said 
Judge at chambers, may thereupon, by rule or order, direct that 
the plaintiff shall recover his costs, and thereupon the plaintiff 
shall have the sasne judgment to recover his costs that he 
would have bad if this Act bad not been passed. 

I. Heauing by a Jury. 


This is provided for by sect. 70, as follows: 

70 , Sect 70. And be it enacted, that in all actions where the 

.- amount claimed shall exceed five pounds It shall be lawful for 

beSed™y^a the plaintiff or defendant to require a Jury to be summoned to 
try the said action; and in all actions where the amount claimed 
require it. shall not exceed five pounds, it shall be lawful for the Judge, in 
.Lis discretion, on the application of either of the parties, to 
order that such action be tried by a Jury; and in every case 
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such Jury shall be summoned according to the proTisiooi herein* Book VI. 

after contained: provided always, that the party requiring a p&actice. 

Jury to bo summoned shall give to the Clerk of the Court, or 

leave at his office, such notice thereof as shall be directed by the The Hearing. 

rules made fur regulating the practice of the Court as herein* 

after provided; and the said Clerk shall cause notice of such 

demand of a Jury, made either by the plaintiff or defendant, to 

bo communicated to tlie other party to the said action, cither by 

post, or by causing the same to be delivered at his usual place 

of abode or business; but it shall not bo neemary for either 

party to pi*ove on the trial that such notice was communicated 

to the other party by the Clerk. 

Affidavit. 

No. 

In the Coimhj Court of at 

f A. J3., Phinti^^ 

Between 4 and 

tc. -D, Defendant. 

in the county of ^gentlanan. 

maketh oath and saith that the signature to the state¬ 

ment of coitfesehm of debt hereunto annexed^ is the pi^er hand- 
viriling of C. /!., the above-named defendant, and Huit the same 
was made in the presence of this deponent. 

Sworn at in the county of this day 

of , 1850, before me, 


Acjrekment ifX)R Conditions op Payment. 

No. 

In the County Court of at 

f A, B.J Plaintiff', 
Between >< and 

f. C. I)., Defendant 

It is this day stated and agreed between the plaintiff and the 
defendant in this suit that the amount of the \_debt or demand^ 
due to the said plaintiff is £ , and that the terms and 

conditions on iohich the mid sum of £ is to he paid are 

as follows :—[Hero insert terms and conditions.] Witness 
the hands of the parties this day of 18 . 

{S^ned) A. B., Plaintiff, 

C. D., Defendant. 

Signed by the said and , on this day 

of , tn the preserve of E, F., Clerk of the County Court 

of [or, an attorney €f the court, cfc., as the case may be.] 

Witness, E. F. 

llie affidavit may be in the same form as above. 
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Book VI. 37 ]. Demand of a Jury. The practice is regulated 
*>y 20. thxis; 

Bale 20. Ejrery notice of a demand of a Jory^ wliere the 
debt or demand claimed shall exceed fire pounds, must be made 
in writing to the Clerk of the Court, two dear days before the 
return of tho summons. 

It would seem that the notice must be given by the 
party demanding a Jury, and that a notice given by 
one party will not entitle the other to demand a Jury. 
Thi® ®o held by Mr. Addison, in the case of 
a chron. Bailey and others v. haycock (1 C. C. Chron. 22), in 
the Lancashire County Court. In that case the drfen- 
dant had given notice of a demand of a Jury, but the 
laintiffhad not; at the trial, the defendant abandoned 
is notice and demand, but the plaintiif ajtplicd that 
the case should be tried by a jury. The Judge held 
that the plaintiff could not demand a Jury, as he had 
not given notice to that effect. 


Cop. 4. 

Tht Jitari^ 

Demand of 
jury. 

ii«2e20. 

Notice to be 
in writing. 

Notice by 
whom given. 


The following may be the form of a 

Noticed NoncE OP A Demand of a Juuy. 

Clerk of 

demand of No. 

/o the Cotmty Court of at 

iA. Plaintiff, 
Between •< and 

C C. D., Defendant. 

J do herdry give you notice, t/uU / demand that a Jury may 
he summoned to try this plaint. 

A.B., 

the above-named plaintiff, or defendant. 

To Clerh of the said Court, 


The following is the form provided in the schedule 
to the rules of the notice to be given by the Clerk to 
the opposite party: 


Notice by 
Clerk of 
demand of 
Jury. 


Clerk’s Notice. 

No. 

In the County Court of at 

(Seal.) ^A.B.,inaiiaiff, 

Between < and 

C C. D,, Defendant. 

Take notice, that the above-named cause wAl be fneel by 
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a Jwryy thi abop^-wmed . having demanded a Jttry noox VI. 

thei'ein, tiib 

rXACTlCS. 

Clerh qf ihe Court. - 

To .thedbove-named 

The party applying for a Jury must, at the time of Deposit 
giving notice^ deposit five shillings with the Clerk of 
the Court. 

Sect. 71. And be it enacted) that every party requiring any Section 71. 
Jury to be summoned shall at the time of giving the said notice, Pai'ty re. 
and before he shall be entitled to have suth Jury summoned, ^**^”*^8 jury 
pay to tho Clerk of the Court the sum of five sliillings for pay- deposit, 
ment of the Jury, and such sum shall lie considered as costs in 
the cause, unless otherwise ordered by tlie Judge. 

372. The Jury. — ^The Jurors to he summoned 'must 
be selected fi'om among such persons resident within 
the district of the Court, as are qualified and liable to 
serve as Jurors in the Courts of Assize and Nisi Prius 
for their county, city, and borough respectively. 

The enactment is as follows: 

Sect. 72. And be it enacted, that tiie Sheriff of every county, Section 73 . 
and the High Bailiffs of Westminster and South walk, shall cause wiiolimii be 
to be delivered to the Clerk of the Court a list of persons quali- jurors, 
fied and liable to seiwe as Jurors in the Courts of Assize and 
Nisi Prius for their county, city, and borough respectively, 
within fourteen days from the receipt of the juiy book from the 
Clerk of the Peace of the county or other officer, each list con¬ 
taining only the names of persons residing within tho jurisdic¬ 
tion of the Conrt, for which list the said Sheriffs and High 
Bailiffs shall be entitled to receive out of the general fond of the 
Court a fee after the rate of two-pence for every folio of seventy- 
two words; and whenever a Jury shall he required the Clerk of 
the Court shall cause so many of the persons named in the list 
as shall be needed in the opinion of the Judge to be summoned 
to attend tlie Court at a time and place to be mentioned in the 
summons, and shall administer or cause to be administered to 
such of them as shall be impanelled to tiy any cause or causes 
an oath to give true verdicts according to the evidence; and 
the persons so summoned shall attend at the Court at the time 
menfioned in the summons, and in default of attendance shall 
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Boor \1. forfeit such sum of money as the Judge shall direct, not being 

practIce. pounds for each default; and the delivery of such 

^^ summons to the person whose attendance is rcquirod on such 

7kt or delivery thereof to hla wife or servant, or any uunate 

at his usual place of abode, trading, or dealing, shall be deemed 

good service : provided always, that no person shall be sum* 

inoned or compelled to serve on such Jury more than twice within 

one /ear, or who sh^l have been summoned and shall have at* 

tended upon any Jury at the Assizes, or any Court of Nisi 

Prins, or at the Centra! Criminal Court for the same county, 

« 

within six calendar montlis next before the delivery of sucli 
summons. 


The exemptions intended by the above section 
seem to have been, I st, such as had already served 
twice on a Jury in the County Courts; and, 2ndly, 
such as bad, within six months next before the de* 
livery of the summons, attended on a Jury at the 
Assizes, &c. It is not, however, so clear what is the 
meaning of the actual provision. The words “ no 
person shall be summoned or compelled,’’ &c., cannot 
well apply to both the exceptions in the proviso. If 
the words, “ more than twice within one year,” or the 
word ‘^or” were omitted, the meaning of the passage 
would be plain, but, as it now stands, the latter por* 
tion seems to be, according.to strict construction, 
meaningless. 

The following is the form of the 


Summons to 
Jurors. No. 


Summons to Juuobs. 


/n the Cuujtty Cmirt oj at 
(Seal.) 

You art hervhy summoned to appear and serve as a Juror in 
this Courts at on (he day of at tJte hour oJ 
, upon ^le trial of the seveml ccues to be then and 
there tried by Juries; and in default of attendance you mil 
be U<d}le to a penalty of tl. by the Statute ^ 9 ^ 10 VicL c. 95, 

Given under the seal of the Courtf this day of 18 

Clerk of the said Court. 

To of 


As to service of summons, see section 72. 
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llie Jury must be five in number, and their verdict 
must be unanimous. 

Socfc. 73. And be it enacted, that whenever there are any 
Jury trials five Jurymen shall be impanelled and swoni, as 
occasion shall require, to give their verdicts in the causes which 
shall be brought before them in the s«d Court, and being once 
sworn shall not need to be re-swom in each trial; and either of 
the parties to any each cansc shall be entitled to his lawful 
cliallengc against all or any of the said Jnroie in like manner 
as he would be entitled in any Superior Court; and the Jury* 
men so sworn shall be required to give an unanimous verdict. 

Ghallenges to Jurors are of two sorts, cballeoges to 
the array, and challenges to the poll: (3 Steph. 
Com. 590.) 

A challenge to the array is an exception at once to 
the whole panel, and is generally on the ground of 
some default in the Sheriff, or on account of bis be¬ 
ing suspected of favouring either party. 

Challenges to the palls are exceptions to particular 
Jurors, and are of four kinds: (Co. Lit. 156. b.) 

1. Propter honoris respectum, as, if a Lord of Par¬ 

liament be impanelled on a Jury, be may be 
challenged by either party. 

2. Propter defechimf as, if a Juryman be an alien 

born, or a fem^e, or has not the qualifications 
enumerated in 6 Geo. 4, c. 50. 

3. Propter affectum, that is, for suspicion of bias 

or partiality. 

4. Propter delictum, as, for some crime or misde¬ 

meanor that affects the Juror’s credit, and 
renders him infamous. 

If a challenge be disputed, the mode of trying it is 
by two indifferent persons called triors, and not by 
the Judge: (3 Stepn. Com. 600.) 

By section 69 it is provided that “ no suitor shall 
be summoned to hold or have any jurisdiction in any 
Court holden under this act.” It has been said that 
this provision has the effect of disqualifying suitors 
from being Jurors, but it is apprehended that the 
object of the enactment is to make the Judges ap¬ 
pointed under the Act the sole Judges of the New 
County Courts, and to expressly exclude the suitors 
from all jurisdiction as Judges which they ])os3cs.sed 
in the ancient Courts Baron. 


Hook VI. 
run 

PRACTICX. 

Cap. 4. 
The Hearing. 

Verdict. 
Section 73. 

Nnmber of 
the jury. 


CballcDKO^ 
to iurors. 
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Functions of 
Judge. 


373. Functions of In trials by Juiy the 

Judge exercises the same authority and performs the 
same functions as a Judge sitting at Nisi Prius. 

11. Hearing by Judge alone. 

In cases where there has been no demand of a Jury, 
the Judge alone is to determine all questions of law 
and fact. 

'fhis is provided for by section 69f thus— 


Section 69. Sect. 69. And be it enacted, tliat tlie .Tadge- of the County 

JudgT^one Judge in all actions brought in the said 

to determine Court, and shall determine all questions as well of fact as of 

unie^a ju^ 1 a^» unless a Jury shall be summoned as hereinafter mentioned; 

be sum- uq suitors shall in any case be snininoncd to hold or have 

moned, ^ 

any jurisdiction in any Oonrt hulden under this act. 


As to the power of the Judge, see ante, p. 283. 


374. Proceedings on Hearing the Plaint when both 
Plaintiff and Defendant appear, —These are regulated 

by. 


Section 74. 

Proceedings 
on hearing 
the plaint. 


Sect. 74. And be it enacted, that on the day in that behalf 
named in the summons the plaintiff shall appear, and thereupon 
the defendant shall be required to api^ear to answer such plaint; 
and on answer being made in Court the Judge shall proceed in 
a summary way to try the cause, and give judgment, without 
further pleading or formal joinder of issue. 


It has been also contended that this and other 
sections of the Act directing that the Judge shall 
proceed in a summary way to try the cause, applies 
only to trials by the Judge alone, and not to cases 
tried by a Jury. If section 74 stood alone, such a 
construction might with some show of reason he 
contended for, but if we look also to the 58th section 
it will appear that cases tried by a Jury, as well as 
those tried by the Judge alone, must be heard and 
determined in a summary way. The words of that 
section are ** and all such actions brought in the said 
Court,shall be heard and determined in a summary 
way in a Court constituted under this Act,’* &c. 
From the conte.xt it will clearly appear that this pro- 
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vision is coextensive with the clause giving jurisdic¬ 
tion, and must therefore applj to all actions for the 
recovery of debt or damages over which the Court 
has junsdiction. 

375 . Trial when the Plaintiff does not appear to 
prove his case ,—If the plaintiff shall not appear, the 
cause shall be struck out, and if be shall appear, but 
shall not prove bis case to the satisfaction of the 
Judge, the Judge may nonsuit the plaintiff, or give 
judgment for the defendant. If, however, the defen¬ 
dant admits the debt, the Judge may give judgment 
for the plaintiff. 

Sect. 79. And be it enacted, that if upon the day of the 
return of any summons, or at any continuation or adjonrxmient 
of the said Court, or of the cause for which the said summons 
siiall have been issued, the plaintiff shall not appear, the cause 
sliall be struck out; and if he shall appear, but sliall not make 
proof of his demand to tho satisfaction of the Court, it shall be 
lawful for the Judge to nonsuit the plaintiff, or to give j udgment 
for the defenduut, and in either case, where the defendant shall 
appear and shjdl not admit the demand, to award to the defen¬ 
dant, by way of costs and satisfaction for his trouble and at¬ 
tendance, sucli sum as the Judge in bis discretion s!)all think 
fit, and such sum shall be recoverable fn>m the plaintiff by such 
ways and means as any debt or damage ordered to be paid by 
tlie same Court can be recovered: provided always, that if the 
plaintiff slmll not appear when called upon, and the defendant, 
or some one duly authorized on his behalf, shall appear, and 
admit the cause of action to the full amount claimed, and pay 
the fees payable in the first instance by the plaintiff, the Court, 
if it shall think fit, may proceed to give judgment as if the 
plaintiff had appeared. 

376. Trial when the Defendant does not appear ,— 
If the defendant shall not appear or answer when 
called, the Judge may, upon due proof of service of 
the summons, proceed to hear the case in his absence. 
The Judge may, however, at any time afterwards, set 
aside any judgment so given in the absence of the 
defendant, or grant a new trial, as he may think fit. 

Sect. SO, And be it enacted, that if on the day so named in 
the summons, or at any coutinuatioo or adjoamment of the 
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Book VI. Coart or cause in which the sommons was i^ued, the defendant 
paamcE. appear, or sufficiently eacoae his absence, or shall 

neglect to answer when called in Court, the Judge, upon due 
TheH^lng. proof of service of the summons, may proceed to the hearing or 
If thTdefen- plaintiff only, and the judg- 

(Unt does not ment thereupon shall be as valid as if both parties had attended: 

provided always, that the Judge in any such case, at the same 
or any subseqnent Court, may set aside any judgment so given 
in the absence of the defendant, and the exeentinn thereupon, 
and may grant a new trial of the cause, upon such terms, if any, 
as to payment of costs, giving security for debt or costs, or such 
other terms as he may think £t, on sufficient cause sliown to 
him for that purpose. 


appear. 


Mr. Trapford, Judge of the Birmingham Court, 
in one case (Anon., 1 Cox & Macrae, 65,) refused to 
set aside a judgment obtained in the absence of the 
defendant’s attorney, upon payment of the costs of 
the day, without a rule to show cause obtained on the 
production of a satisfactory affidavit, 
pis?* Adams v. Fcrrter (2 C. C. Chron. 

157), in the Sheriff’s Court, London, it was held that 
the plaintiff is bound to i)rove his debt though it be 
undisputed by the defendant. 


III. Hearing generally. 

1. Adjournment. 

The Judge may grant time to either party to pre¬ 
pare his defence, and may also adjourn the case from 
time to time. 

Sect. 81. And be it enacted, that the Judge may in any case 
make orders for granting time to the plaintiff or defendant to 
grant time, proceed in the prosecution or defence of the suit, and also may 
from time to time adjourn any Court, or the hearing or further 
bearing of any cause, in such manner as to the Judge may 
seem fit. 

• 

The Judge may also in his discretion, and* on such 
terms as he may think fit, a^oum the case in order 
to enable the defendant to give notice of a special 
defence. 


iieetion 81. 
Judge may 
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Buie 18. The Clerk of the Court ehall give to the pltuntiff Book VI 
a notice of such set-off, according to the form in the schedule, 
in manner directed by the Act, together with one of the copies 
of such particulars of set-off, sealed with the seal of the Court: 
provided always, that where such notice shall not have been 

given, the Judge, in his discretion, and on such terms as he shall - 

think fft, may adjourn the hearing of the cause, to enable the 
defendant to give such notice such number of days before tlie 
day to which the hearing may be a^oumed, as the Judge shall 
think proper. 

Bulc 19. Where a defendant intemls to rely on the special Rule 19. 
defence of infancy, coverture, the Statute of Limitations, or his Notice in 
discharge under any statute relating to bankmpts, or any act 
for the relief of insolvent debl(^, he shall give notice thereof 
jn writing to the Clerk of the Court, five clear days before the 
day on which the summons is returnable: provided always, When not 
that where such notice shall not have been given, tbb Judge, in may^ad^ourn 
his discretion, and on such terms as he shall think fit, may 
adjourn the hearing of the cause, to enable the defendant to 
give such notice such number of dajs before the day to which 
the hearing may be adjourned, as the Judge may think proper. 


The following may be the form of an 


« 

OkDER to ADJOURK PROCEKDINOa. 

Order to 

No. 

adjourn 

In the County Court pf ai 

proceedings. 

f A. 5., Plaintiff, 


Bet^oeen < and 


C C. B., Defendant. 



h is (trdered that ike trial of tkis action he adjourned until 
, upon [hero state the terms or conditions of the 
adjoummeut, if any.] 

Given under the seal of the Court, this day of , 
18 . 


By the Court. 

Ckrk. 


The following are aoine of the reported cases as to 
the grounds on which a(youmments are granted, and 
they may be some assistance to the practitioner in 
similar cases. 
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Book VI. 
Tns 

PKACTtCE. 

Cap. 4. 

ITte Hmriag. 

Phillipg V. 
WilSains (1 
C.C. CUi'on. 
21 .) 

Jcmes V. 

Davies <1 C. 
C.Chron. 23.) 

Philips V. 
.Stone (1 C.C. 
ChroiE.*122.) 

Jones y. Bull 
(I C. C. 
Chron. G4.) 


Wise y. 
ArnoulJ (IC. 
C.Chron. G3.) 


Bell V. 
Vndei'wood 

a c. c. 

chron. G.) 


Westy. 
Collier 
(1 C. C. 
Chron. 7.) 


Hymonds V. 

//arlnell{lC. 
C.Chron. 3G ) 


Clough V. 
JiTorton (I C. 
C. Chron. 6.) 


Boteer y. 
Baxter (1 C. 
C. Chron. 7.) 


In Plullips V. Williams (1 C. C. Chron. 21), the 
Judge of South-West Wales declared that adjourn¬ 
ment should only be allowed for causes which would 
induce the Superior Courts to grant them. 

The same Judge, in Jones v. Davies (1 C. C. Chron. 
23), said, that if parties do not take care to get their 
cases properly before the Court, no ac^ournment 
would be granted. 

In the case of Philips v. Stone (l C. C. Chron. 122), 
the same Judge declared that the Court will adjourn 
cases by consent without afBdavit, and where there is 
more than one cause, will apportion the costs. 

Ulie Judge of the Birmingham Court, in Jones v. 
Bull(l C. C. Chron. 64), said, that the Court would 
exercise its discretion as to granting* the ac^oumment 
of a case, on the ground of omission to give notice of 
8])ecial defence. 

Ibe Judge of the East Kent Court ruled, in the 
case of Wise v. Amould (1 C. C. Chron. 03), that an 
application for an adjournment, on account of the 
absence of a material witness, should be grounded 
on an affidavit of facts, and not on a mere parol 
declaration on oath. 

In a case where the plaintiff and defendant only 
were examined, and their testimony a})peared con¬ 
flicting, Mr. ^ViiARTON (Yorkshire) adjourned the 
case for the purpose of obtaining further evidence: 
{Bell V. Underwood, 1 C. C. Chron. 6.) 

One case having been removed to a Superior Court 
because title bad come in question, Mr. Hi ldyard, 
Judge of the Leicestershire Court, adjourned two 
other cases in w'hicb the same question appeared to 
be involved, to await the decision of the Superior 
Court: {West v. Collier, &c. (1 C. C. Chron. 7.) 

Tlie Judge of the Dorsetshire Court, in the case of 
Symonds v. Hartnell (1 C. C. Chron. 39), held, that 
the unavoidable absence of the plaintiff’s attorney is 
not a sufficient ground for adjournment except on 
parent of the costs of the day. 

Where the defendant had given a defective notice 
of a special defence, Mr. Stansfield (Yorkshire) 
adjourned the case in order that the notice might be 
amended : {Clough v. Norton, 1 C. C. Chron. 6.) 

The Judge of the Northamptonshire Court, in the 
case of Bower v. Baxter (1C. C. Chron. 7), postponed 
the trial, because inspection of the contract on which 
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the action was brought, though demand had been 
made in writing, had been refiised. 

In the case of Hwmall v. Danhy (1 C. C. Chron. 
39)y the Judge of the Cambridgeshire Court directed 
an adjournment because the notice of special defence 
had been too short. 

In the case of Lynn v. HoUinyworth (1 C. C.Chron. 
125), Mr. Koe adjourned the case to the next court 
day, where the claimant had omitted to deliver to 
the Clerk of the Court the particulars and grounds of 
his claim, and ordered the claimant to pay the costs 
of the day. The same course was adopted by Mr. 
Francxllon in the case of Grimesr. Boodle (l C. C 
Chron. 12.1.) 

Where a plaintifp^s case had failed, and that a 
second time, through his not producing the necessary 
proof, the Judge of the South-West Wales District 
nevertheless granted an adjournment: (^Morris v. 
Johnson, 1 C. C. Chron. 23.') 

Where a party seeks an adjournment on the ground 
of the absence of a material witness whom he has 
neglected to subpoena, it is invariably on the terms of 
his paying the costs of the day: iLlewellyn v. Jones 
I C. Cf. Chron. 239, Bristolj see also Penny v. Mor~ 
yan, 9 L. T. 62 ; and I'arlinyUm v. Parker, 9 L. T, 
88, Warwichshire.) 

2. Reference to Arbitration. 


Book VI. 

TBB 

P&ACTICE. 

Cap. 4. 

The Hearing. 

HurnaUy, 
Danhp (1 C. 
C.Chron. 3il.) 

Lynn v. 
HvUtnguwth 
(IC. C. 
Chi*on. 125.) 
Grirtm t. 
Boodle (1 
C. C. C^ron. 
123.) 

Mon'ie v. 
Johnson (1 
C. C. Chrou. 
23.) 


Lleteellyn v. 
Jones (1 
C. C. Chron. 
239.) 

Penny x. 
Morgan (9 
L. T. 62.) 

Tat'Hngton x. 
Parftr 
L. T. 88.) 


Section 76 enacts that the Judge may, with the Beferenw to 
consent of both parties to the suit, order the same, 
with or without other matters within the jurisdiction 
of the Court, to be referred to arbitration. 

As to the proceedings therein, see post. 

3. Course of Practice at the Hearing. 

We hare already seen (ante, p. 427), that if the de- courm of 
fendant does not appear, or if be neglect to answer 
when called upon in Court, the plaintiff must give ^ 
due proof of the service of the summons, and it would 
appear from the words of the 80th section of the Act, 
that such proof is a condition precedent to the Judge 
having jurisdiction to try the case. What is due 
service, nowever, seems to be a question to be finally 
decided by the Judge of the County Court: (RoWiwon 
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UonK VI. T^X/enff^Aian, an/e5 p* 39C.) If, on the other hand, the 
defeR^ant appears and makes answer, hethereby ad mits 

— ' the service and it will be unnecess^ to prove it. 

Cap. 4. 4 

The^^nng. Right to begin. —In the Superior Courts it is 

Right to often a subject of inquiry whether the plaintiff or the 

begiD. defendant is to open the facts and the evidence to the 

Jury. But it may 'be doubtful whether in any case, 
except where the pontiff does not appear, the de* 
^ fendant has a right to begin in the County Courts ^ 
for it would seem ihat the plaintiff can in no instance 
be entitled to a verdict in those courts without actual'y 
proving his case by evidence. .In the new-County 
Courts there are no pleadings, and therefore there can 
be nothing admitted on the record; Even ngtice of 
a special defence will not amount to an admission of 
the cause of action, and the burden of proof lies upon 
the plaintiff to prove his cause of action before the 
defendant can be called upon to prove his special 
defence. 

We may, therefore, lay it down as a general rule 
that the right and the obligation to begin in the 
County Court rests with the plaintiff. The defendant 
may, however, by admitting the plaintiff's eause of 
action entitle himseff to begin, and thus should the 
plaintiff produce any evidence in answer to the defen¬ 
dant’s case the latter would have the general reply. 


Right to 378. Right to reply .—In general, the party who 
begins has the right to the general reply, when the 
opposite party cells witnesses. Where the defendant 
brings evidence to impeach the plaintiffs case, and 
also sets .up a^^ entirely new case, which again the 
plaintiff .controverts by evidence, the defendant’s reply 
IS con^ned to the new 'case set up by him ; for upon 
that rrited upon by the plaintiff the defendant’s 
counsel has already commented in the opening of his 
case;, and the pluntiff is then entitled to the general 
reply;” 

** Unless the defendant gives evidence, the plaintiff 
is not entitled to reply; there being no new facts 
upon which his cdUnsel can comment:” (Roscoe’s 
Nisi-Prius, 6th ed. p.‘ 179*) 


Argaments 
of counsel. 


37 . 9 . Arguments of Coansc/.—'* When points'of law 
arise Incidentally, ^ the counsel on both sides are 
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usually heard by the Court; and the leading counsel 
of the party making the objection alone replies :** 
(Roscoe Nisi Fnus> 179*) 


^OK VL 
THS 

P&ACTTCE. 


* Cap. 4. 

380. Addressing the Court or Jury and examining ^ 
Witnesses,—The Judges of the County Court have a Addressing 
^Bcretion whether or not to allow counsel or attorney 
to argue any point for any party in those Courts; but eSiiSg 
if leave be once given, counsel will be entitled to the witnesses, 
same rights and privileges that he enjoys in the 
Superior Courts. He may address the Court or 
Jury, as the case may be, and comment on the facts 
of the case, and he may claim the same licence in the 
examination of witnesses that counsel are entitled to 
in such cases at Nisi Prius. 


4. Nonsuit. 


The Judges of the County Courts are empowered, Nonsuit, 
by section 79^ to nonsuit the plaintifiTor give judgment 
for the defendant, if the plaintiff shall not make proof 
of his demand to the satisfaction of the Court. And 
section 89 enacts, ** that the Judge shall have power . 
to nonsuit the plaintiff in every case in which satis¬ 
factory proof shall not be given to him entitling either 
the plaintiff or defendant to the judgment of the 
Court.” 

' In cases tried by a Jury, the plaintiff may elect 
whether he will submit to a nonsuit, or go to the 
Jury: (Watkins v. Towers, 2 T. R. 281.) And 
would seem that, even in cases tried by the Judge 
glone, the plaintiff is not bound to submit to a nonsuit, 
though, if he refuses, the Judge may give judgment 
for the defendant. 

The defendant cannot, after he has addressed the 
Jury and examined witnesses, insist on a ground of 
nonsuit: (Roberts v. Crqft, 7 C, & P. 376-) But the ^odert^r. 
plaintiff may elect to be nonsuited, even whilst the 
Jury are d^berating: (Anderson v. Shaw, 11 Moore, Anderton v. 
44.) 

A nonsuit is not a bar to any other proceeding Noaouit not 
for the same subject-matter, and though the 89th 
section enacts gener^y, that every order and judg¬ 
ment of any (^urt, holden under the Act, shall be 
final between the parries, the same section excepts 
oases of nonsuit. 


M M 
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Should a plaintiff be dissatisfied with the ruling of 
pBA^oK. Judge, he may elect to be nonsuited, and a&r- 
^— wards commence a new action to be tried by a Jury, 

TJu^earing. P^owded the cause of action be such as to entitle him 
^ ' to demand a Jury. 

mar aHwS When the plaintiff is nonsuited, the Judge “ may 
award to the defendant, by way of costs and satisfac¬ 
tion for his trouble and attendance, such sum as the 
Judge in his discretion shall think fit, and such sum 
shall be recoverable from the plaintiff by such ways 
and means as any debt or damage ordered to be paid 
by the said Court can oe recovered (sect. 79*) 

Order There being no form of orders expressly provided by 

o nonsu . the Judges for cases of nonsuit, it would appear that the 
following form was intended to be used in such case: 

Order for Judgment against Plaintiff for Costs and 

Satisfaction to Defendant, and for mis Costs of 

Suit. 

No. 

In the County Court of at 
(Seal.) CA. B., Plainfiff, 

Between < and 

L C. A, Defendant, 

At a Court holdm at on the day of it 

was adjudged, thai judgment should pass agaimt the said 
plaintiff, and that the s<ddplaintiff should pay the stm of £ 
to the said defendaM, by way of costa and satisfaction for his 
trouble and attendance in thai behalf and the further sum of 
£ for his costs and charges by the said defendant about 
his suit in thai behalf expended, oTnounting togethet* to the sum 
of £ on or before the day of , It is there- 
fore ordered, thoi the said plaintiff do pay the same to the Clerk 
of the Court, at his office at on or before die 
day of 

Given under the seal of the Court, this day of 18 

By the Court, 

Clerk. 

Office hours, from ten till four. 

5. Withdrawing a Juror. 

At trials at Nisi Frius a Juror is sometimes with- 
drawn, or the Jury discharged, by consent, either for 
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the convenience of the forties or at the suggestion of Book vz. 
the Judge. In such case each party pays his own 
costs, hut the action is not tner^j determined: — 

(Everett v. Youells, 3 B. & Ad. 349.) If, however, 
a Jiu^r is withdrawn on the understanding that no ^ 
further proceedings are to be taken in the cause, the 
Court above will not generally allow any fmrther pro* 
ceedings to be taken: {Harris v. Thomas, 2 M. & W. 

32 ; (Hbhs v, Ralph, 14 M. & "W. 804.) 

It would appear to be competent to the parties to a 
suit in the County Court to withdraw a Jmor, or 
discharge the Juir, by consent, and the effect of such a 
proceeding would be the same as in a Superior Court. 

6. Verdict and Judgment. 

In cases tried by a Jury the verdict is final as to Verdict and 
facts in issue, and such verdict can only be affected by 
a new trial granted. A verdict once entered cannot 
be altered, either by the Judge or by any officer of the 
Court: (2 Co. Litt. -227, b ; Jones v. Jones, 1 Cox & 

Macrae, 92.) In cases where the Judge decides ques¬ 
tions of fact as well as of law, it would appear that he 
may alter his judgment at any time during the sitting 
of the Court on the same day on which his decision 
has been delivered, but he has no authority to alter 
his judgment after the rising of the Court, or in the 
absence of the parties. This was expressly decided by 
Mr. Justice Coleridge, in the case of Jones v. Jones Jontss.Jotici. 
(ante). In which case a prohibition was granted to 
restrain a Judge of the County Corut from proceed¬ 
ing upon a judgment which appeared to have been 
altered after the rising of the Court. In that case 
his lordship said, ** It is not now matenal to inquire 
whether or not the case was heard by a Jury; but if 
it was so heard, it is clear that the Judge had no 
power to alter the verdict j and if heard by the Judge 
alone, it appears that he made his decision in favour 
of the defendants, and it was entered in the book for 
that purpose in that way ; it was therefore complete 
in their favour on that day. I do not mean to say 
but that a Judge might wier his judgment on the 
same day, during the sitting of the Court, but he can 
have no authority to alter it in his own chambers, and 
behind the back of the parties, after the Court has 
broken up.” 


mm2 
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Book VI. Judgment must be entered of record in the book 

puaSce. Court, which is generally in a few words, and 

— the Judge may thereupon make such orders for pay- 
TM Seeing nature of the case will justify. 

381. Judgment for the Defendant. —The effect of 
defendant. & judgment for the defendant is to give to the defen- 
Effect of what the Judge may in his discretion think a 

judgment, sufficient compensation for his trouble and attendance; 

and it seems doubtful whether the Judge has in such 
a case any authority vo apportion the costs between 
the parties, for section 88, which gives the Judge that 
power, does so only in cases not otherwise provided 
for by the act. 

Order for Judgment against Pdaintiff fob Costs and 
Satisfaction to Defendant^ and for his Costs of 
Suit. 


Order for 
Judgment 
against 
pl^ntiff. 


No. 

In the County Court <f at 
(Seal.) 

[A. li.j PlaintiJ", 
Between ^ and 

LC. B.f Defendant 

At a Court kolden at on the day of it 

was adjudged, that judgment should pass against the said 
plaintiff, and (hat the said plaintiff should pay the sum of £ 
to the said defendant, by way of costs and satisfaction for his 
tro%d)le and attendimce in that behalf and the further sum of 
£ for his costs and charges by the said defendant about 
his suit in that behalf expended, amounting together to ike sum 
of £ on or before the day of . It is there¬ 

fore ordered, that the said pUimtiff do pay the same to the Clerk 
of the Court, at his office at on or before ike 

day of 

Gwen under ihe seal of ihe Court, this day of 18 

By die Court, 

. Clerk. 
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EXECUTION. 


Book VI. 

TUH 

PRACIIOB. 

CVip. 7. 
Execution. 


AgairiHt 
whom exe¬ 
cution muy 
insue. 

Rak 27. 

Execution 
tm judg¬ 
ment. when 
not to IsHuu. 

Privilege of 
ambas^^ons. 


In what 
cases. 


1. Execution within the District. 

487* Against whom it may issue .—Execution may 
issue against any party to the suit, whether plaintifP or 
defendant, but it cannot issue against persons not 
parties to the suit without a plaint and summons. 

Rule 27. Execution on a judgment is not to issue by or 
against any person not a party to such suit, without a plaint 
and summons upon tlic judgment, the proceedings in winch 
shall be the same as iu ordinary cases. 

The stat. 7 Anne, c. 12, s. 3, provides that no ex¬ 
ecution shall issue against the goods and chattels of 
an ambassador or public minister of any foreign prince 
or state, or of the domestic or domestic servant of 
such ambassador or public minister, unless such 
domestic be a trader within the bankrupt laws. 

488. In what Cases .—Whenever default is made in 
the payment of money, in pursuance of an order made 
bv the Judge, execution may issue against the goods 
or the debtor. 


Sect 94. And be it enacted, that whencrer the Judge shall 
have made an order for the payment of money, tho amount 
shall be recoverable in case of default or failure of payment 
thereof forthwith, or at the time or times and in the manner 
thereby directed, by execution against the goods and chattels 
of the party against whom sncli order shall be made; and the 
Clerk of the said Court, at the request of tlie pm-ty prosecuting 
such order, shall issue under the seal of the Court a of 
facias as a warrant of execution to the High Bailiff ot the 
Court, who by such warrant shall be empowered to levy, or cause 
to be levied, by distress and sale of the goods and chattels of 
^ such party such sum of money as shall be so ordered, where- 


94. 

Coui*t may 

award 

e.xei'utlon 

against 

goods. 
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soever they may be fotmd within the district oi the Court, 
whether within liberties or without, and also the costs of tlie 
execation; and all constables and other peace officers witliin 
their several jurisdictions shall md in the execution of every 
such warrant. 


Hook VI. 

THE 

VMACTTCE. 

Cap. 7. 
li.ret‘Utton, 


But execution cannot issue until after default 
made. 

Sect. 95.’And bo it enacted, that if the Judge shall have 

made any order for payment of any sum of money by instal- Expedition 

ments, execution upon such order shall not issue agjunst the to ismie 
^ ^ « . r till after de¬ 

party until alter default m payment of some mstaliucnt ac- fituit io pay- 

cording to such order, and execution or successive executions 

may then issue for the whole of the smd sum of money ami and iPcii it 

costs then remaining unpaid, or for such portion thereof as thi‘ fo?\hoMholo 

Judge shall order, either at the time of making the original 

order, or at any subsequent time, under the seal of the Coiut. 


489. For what Amount it may issue, — Execution must For what 
in general be issued for the amount specified in the 
order, but where there are cross judgments, ex> 
ecutinn shall be sued out for the balance only, after 
deducting the smaller from the larger judgment. 


490. Cross Judgments .—In the case of crOss judg¬ 
ments, it is enacted by section 93 as follows :— 


Sect. 93. And be it enacted, tliat if there shall be crass .Sf-rt/ow ‘j:i. 
judgments between the parties, execution shall bo taken out cro-^'i judi^- 
by that party only who shall have obtained judgment for the 
larger sum, and for so much only as shall remain after deduct¬ 
ing tlie smaller sum, and satisfaction for tlie rcmauidcr shall 
be entered, as well as satisfaction on the judgment fur this 
smaller sum, and if both sums shall be equal, satisfaction shall 
bo entered upon both judgments. 

491. Where the Judge has made an Instalments. 

Older for payment by instalments, execution shall not 
issue until default made in the payment of some in¬ 
stalment, *'and execution or successive executions 
may then issue for the whole of the said sum of 
money and costs then remaining unpaid, or for such ^ 
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At what 
time it may 
Issue. 


Section 105. 

Power to 
Judge to 
suspend 
execution 
in certain 

CUtK'4. 


portion thereof as the Judf^e shall order, either at the 
time of making the original order, or at any subse¬ 
quent time, under the se^ of the court:’’ (sect. 95.) 

492, At whai Time it may issue .—Execution cannot 
issue until after default made in payment of the 
whole debt or any instalment. 

If the defendant be, through sickness or poverty, 
unable to pay, the Judge may suspend or stay 
execution. 

{Sect 105. And be it enacted, that if it shall at any time 
appe£»r to the satisfaction of the Jndge, by tbo oath or afiirma- 
ticoi of any person, or otherwise, that any defendant is unable, 
from sickness or other suiheient cause, to pay and discharge the 
debt or damages recovered agiuost him, or any instalment 
thereof ordered to bo paid as aforesaid, it shall bo lawful for the 
Judge, in his discretion, to suspend 01 stay any judgment, 
order, or execution given, made, or issued in such action, for 
sucli time and on such terms as the Judge shall think fit, and 
so from time to time until it shall appear by the like proof as 
aforesaid that such temporary cause (A disability has ceased. 

The following is the form of an 

Obdbk to susp£2!n> Order or Judgment. 


No. 

In the Cimnty Court of 
(Sejil.) 


at 


Bettoeen 


A. B., Plaintiffs 
and 

C. /)., Defendant. 


It is ordered, that an order of this Court hearing date 
[or die judgment herein, or execution herein issued against the 
goods <»'person of the defendant] he suspended tmiU 
[iiponpayment of costs by —> ] 

Given under die seal of die Court, this day of 18 

Dy the Court, 




Clerk. 
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The following is the form of a 

WaRRAITT of ExBCDTIOII at THB SlHT OF A 

PljilNTIFF. 


No. 

In ike Comty Cowi of 
(Seal.) 


.A. li., Plamtiff, 
Between < 

t C, D.j DefendasU. 


Book VI. 

TUB 

FBACTICI. 

Cap. 7. 
£reeu(tof>. 


Whereas at a County Court duly holden at on 

the day of at within ike jurisdMtum 

of the said Courts before ■» tlte Judye of the stud Courts 
the said plaintiffs by the consideration and judgment of the said 
Courtj recovered against the said defendant the sum of £ 
for a certain debt bffbi'e tluxt time due and owing to the said 
plaintiff [or for certain damages by him sustained, and by t/te 
said Court awarded to be paid to him the said plaiidiff^ together 
with the costs of suits by the said plaintiff in that behalf cx- 
pended: And whereas the said defendants by an order of the 
said courts bearing date the day and yearaforesaids was ordered 
to pay said debt [tyr damages'^ togetlwr with the said costs, 
amounting togeiJier to the sum of £ [state the times 

for payment]: Awl whereas the said sum of £ [or the 

sum of £ being part of the said sum of £ as the 

cas^e may be,] has not been paid to the said plaintiffs pursuant 
to the saifi order; These are therefore to require and order you 
forthwith to make and levy by distress and sale of the goods and 
chattels of the said defendants wheresoever t/tey may he found 
within the district of this Court (excepting the wearing apparel 
and bedding of the said defendant or his familys and the tools 
‘and implements of his trades if any, to the value of five pounds'), 
the said sum of £ and also tlte costs of this execution,’ 
aw^lso to seiee and take any money or bank-notes (whedter of 
the Bank of England or of any other bank), and any cheques, 
bills of exchange, promissory notes, bonds, specialties, or secu¬ 
rities for money, of the said defendant, which may be there 
found, or such part or so much thereof as may he sufficient for 
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the soiiiefying of this execute and the costs of maHng and 
cxecuHng same. 

Given under the sea? of iAe Court, this day of 18 . 

By ike Court, 

Clerk of the said Court. 

£In cases of cross judgments the execution must be stated to 
be for tlie balance.] 

To Jliyh BaUiff of said Court, and 
other the Bailiffs thereof. 

Beht ....•£ j 

Costs . 

JSxectaion ..... ;_I_ 

I 

I 

Notiok.' 

The goods and chattels are not to be sold until ofter the end 
offve days next following the day on which they may hast been 
taken, unless they he of a perishable nature, or ajt the request oj 
the said difendanL 


And the following is the form of a 

Wauravt op Execution by a Dependant for Costs. 

/n the County Court of at 
(Seal.) 

CA. B., Plaintiff, 
Between. < and 

LC. D., Defendant. 

Whereas at a County Court duly holden at within 

the jurisdiction of ifte said Court, on the day of 

before the judge of the said Court, tlie said plawtiff 

appeared [or did not appear"] to prosecute his plaint against the 
said defendasA in an action of debt [or to recover damages] for 
[sot out the substance of the plaint]: And whereas the said 
plaintiff, at the hearuig of the said plaint, did not make proof 
of his d^t [or denumd] to ike sati^actxon of the said Court, 
and thereupon it was ordered and adjudged hy the said Court 
that judgment should be entered for the said defendant, and that 
the said plaintiff should pay to the said defendant the sum of 
£ by way of costs and satisfaction for kis trouble and 
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aitendmi^ w» hehcdfi and the fwrther mm of £ for Book VI. 

YJIK 

hi8 coit8 and ckcerges hy the «atii defendant about the said suit paAcrtcK. 

in that behalf expended^ amomtinff together tv the sum of 

£ on or before the dag of : And ExecnUou. 

iuhereas the said sim of £ has not been jxiid to tfte 

said defendant, pursuavd to said judgment and order: These 

are therefore to require and order you forthwith to make and 

levy by distress and sale of the goods and chaiteh of the said 

plaintiffs wheresoever they may be found within the district of 

Vtis Court {excepting the wearing apparel and bedding of the 

said plaintiff or his family^ and the tools and implements of his 

trades if any, to the value of five pounds), (he said sum of 

£ , and also the costs of this execution; and also to seize 

and take any money or bank-notes {whether of the Bank of 

England or of any other bank), and any cheques, bills of 

exchange, promutsory notes, bonds, spedaliies, or securifies for 

money, of the said plaintiff, which may there he found, or such 

part or so much thereof as may be sufficient for the satifyinf/ 

of this execution, and Hie costs of making and executing tko 

same. 

Given under the seal of the Court, this doyof 18 

By the Court, 

Clerk of the said Court. 

To High Bailiff <f the said Court, and 


other the Bailiffs thereof. 


Costs . £ 

Execution . 








Notice. 


The goods and chattels are not to be sold until after the end 
of five days next following the day on which they may have been 
‘taken, unless tl^ey he <\f a perishable nature, or at the request of 
the said defendant 

493 . When executed .—^The time for executing a 
warrant is limited by rule 37) thus:— 

Bale 37. Novrarrantof ezecntioc or commitmoot shall be RuieVt. 
esecated after the expiration of tvro calendar months from the when 
date thereof. executed. 
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Book VI. 494. Shall not be superseded. —Section 108 provides 

pBACTicE. judgment or execution shall be superseded by 

— writ of error. 

Cap. 7.' 


ExeeiUian. gect. 108. And be it enacted, that no judgment or execu- 

8e(^ion 108. ^on shall be stayed, delayed, or reversed upon or by any writ of 

No exertion ^ supersedeas thereon, to be sued for the reversing of 

shall be any judgment given in any Court holden under the provisions of 
stayed by J ° 

writ of error, tins Act. 


495 . How superseded. —But section 109 provides 
that it shall be superseded on payment of debt and 
costs, thus: 


Ss^ion 109. 

Execution to 
be super¬ 
seded on 
payment of 
debt and 
costs. 


Sect. 109. And be it enacted, that in or upon eveiy warrant 
of execution issued against the goo<^ and chattels of any person 
whoraauever the Clerk of tlic Court shall cause to bo inserted or 
endorsed the sum of money and costs adjudged, with the sum 
allowed by this Act as iucrea.sed costs for tlie execution of such 
warrant; and if the party against whom such execution shall 
be issued shall, before an actual sale of the goods and chattels 
pay or cause to he paid or tendci’cd unto the Clerk of the Court 
out of which such warrant of execution has issued, or to the 
Hailitf holding the warrant of execution, such sum of money 
and costs as aforesaid, or such part thereof as the person en¬ 
titled thereto shall agree to accept in full of his debt or 
damages and costs together with the fees herein directed to be 
pmd, the execution shall be superseded, and the goods and 
chattels of the said p^y shall be discliargcd and set at 
liberty. 


How 496 . How executed. —^The Bailiff may enter the 

executed. house of the defendant when the outer door is open, 
or through any other opening, to execute the 
and this though neither the defendant nor his goods 
are there, if he had reasonable grounds for suspecting 
that there were goods there belonging to the defen¬ 
dant ; {Semayne's case, 5 Co. R. 92.) And he may 
enter the house of a stranger if goods belonging 
to the defendant are actually there, otherwise not: 
(^Semayjie's case: ilformA v. Murray, 13 M. & W. 
52.) 

llie Bailiff cannot break open any oilier door or 
window of the party’s dwelling-house in order to 
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execute the warrant: (Semayne*s case, 5 Co. R. 91 .) 
But having entered peaceably he may, in all cases, 
break open inner doors, closets, and the like, if necea- 
saiy: (it. v. Bird, 2 Show. 87-) 

The Bailiff may, if necessary, break open the outer 
door of a barn or other building not connected with, 
or within the same curtilage with the dwelling-house, 
and that even without a previous demand and refusal 
of admission: {Penton v. Browne, 1 Sid. 181.) llie 
Bailiff may also, after demand of admittance and 
refusal, break open the outer door of a dwelling- 
house belonging to a third person, if the defendant's 
goods have been taken there to avoid being taken in 
execution. 

After having seized the goods, the Bailiff may 
either remove the goods to some fit place, or he may 
leave them on the j)remise8, and leave a man in pos¬ 
session of them; (Ackland v. Paynter, 8 Price, 95 ; 
Doker V. Hosier, 2 Bing. 479.) 

497* What Goods may be taken. —All goods and 
chattels belonging to a party, except wearing ap¬ 
parel, &c., to the amount of 5^, may be token. 
Sections 96 and 97 provide for this. 

Sect. 96. And bo it enacted, tUut cveiy Bailiff or officer exe¬ 
cuting any process of execution issuiTig out of the said County 
Court ogUDst the goods and chattels of any person, may by 
virtue thereof sei/c and take any of the goods and cliattcls of 
such person (excepting the wearing a])pirel and betiding of such 
person or his family, and the tools and implements of his trade 
to the value of 6vo poands, which shall to that extent be pro¬ 
tected from such seizure), and may also seize and take any 
money or bank notes (whether of the Bank of England or of 
any other bank), and any cheques, bills of exchange, promis¬ 
sory notes, bonds, specialties, or securities for money, belonging 
* to any such person against whom any such execution shall 
have issued as aforesaid. 

Sect. 97. And bo it enswied, that the High Bmllff shall 
hold any cheques, bills of exchange, promissory notes, bonds, 
specialties, or other securities for money which shall have been 
80 seized or taken as aforesaid, as a security or securities for 
the amount directed to be levied by such execution, or so much 
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M hut. 


Fixtures. 


thereof as shall not haTO been otherwise levied or raised for the 
benefit of the plaintiff; and the plaintiff may sue in tho name 
of the defendant, or in the name of any person in whose name 
the defendant might haye sned, for the recovery of the sum or 
sums secured or made payable thereby, when tho time of pay¬ 
ment thereof shall have arrived. 

But though the above section authorizes the plaintiff 
to sue on any securities belonging to the defendant 
that the Buliff may seize, it does not entitle him to 
seize money in the hands of a third party in trust for 
the debtor: (Francev. Campbell, 9 Dowl. 9H.) And if 
the Bailiff has a balance in his hands arising irom a 
former execution against the same party, be cannot 
appropriate such balance for the purposes of the 
second warrant, but he must pay it over to the defen¬ 
dant : (HarnsoB v. Faynter, 6 M. & W. 387.) So if, 
whilst the Bailiff has money in his hands, the proceeds 
of an execution at the suit of A., a Ji.fa. is lodged 
with him against A., he cannot seize such money 
under the second warrant, unless it be the identical 
money received for the goods and set aside, and 
marked as the property of A.: (Wood v. Wood, 
4 Q. B. 3970 

1^be 96th section only authorizes the Bailiff to take 

the goods and chattels ” of the debtor, and there 
does not seem to be any means provided by the Act 
for satisfying the judgments of the Court out of the 
lands of the defendant. If, therefore, a party has 
real property, but has no goodi^ or chattels, the only 
means of enforcing the orders of the Court will be by 
summoning the debtor under the 99th section. 

The term goods and chattels’’ includes all kinds of 
personal property, and, as it seems, includes tenant’s 
fixtures, trade fixtures and chattels real. The same 
words in an ordinary writ oi ji.fa. (and the warrant of 
execution is only that writ modified so as to apply to 
the County Courts; see sect. 94) extend to all tenant’s 
fixtures, which the party himself may remove (Poolers 
cUse, 1 Salk. 368); to trade fixtures (Doe v. Donefon, 

1 B. & A. 230); to leases or terms for years (Plax^air 
v. Musgrotje, 14 M. & W. 239) j and also to growing 
crops upon land in the occupation of a tenant for a 
term of years; (Tomkins v. Russell, 9 Price, 287; 
Hodgson v. Gascoig7ie, 5 B. & A. 88.) 
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If the party against whose goods execution issues 
be the owner of the froehola, no fixtures that are 
actually attached to the land or buildings can be taken 
under a as, in such case, they are parcel of the 
freehold, and not 'goods or chattels: (,Wynne v. 
Ingleby, 5 B. & A. 625.) And none hut trade fix¬ 
tures, or such as go to the executor, can be taken. 


Book VI. 

THB 

PRAcncx. 

Caf>. 7. 
Execution, 


498. Whose Goods may be taken, —The Bailiff can Whow {roods 
execute the writ on goods of the defendant only, and Sn/' 
if he seize goods or chattels belonging to a third 
part}^, he will be liable to an action; and this, though 
they be in the possession of the defendant and appa¬ 
rently his property: (Clhittv’s Arch. P. 681.) If a 
third party puts in a claim ioT the goods, the Bailiff’s 
proper course is to apply for a summons of interplea¬ 
der, under the 118th section; but where no such claim 
is made, but it nevertheless appears doubtful whether 
or not the goods are the defendant’s, it is not so clear 
what course the Bailiff ought to pursue, llic Sheriff 
may in such a case empannel a Ju^ to try the ques¬ 
tion, but it is apprehended that the High H ail iff of 
a County Court has no such power. 


499. Goods of Husband and Wife, —Property vested of 

in trustees for the separate use of a married woman 
cannot be taken in execution under a f, fa. against 

the husband, and that, although the husband take an 
equitable interest for life under the settlement, and be 
in actual possession of the property at the time of the 
execution: {Izod v. Lamb, 1 C. & J. 35; 'Pugman v. 
Hopkins, 5 Scott N. R. 464.) But a term vested in 
the husband in right of his wife may be seized: {Faer 
V. Newman, 4 T. R. 638.) So also goods bought by 
the wife with the inter^t of money settled to her 
separate use, or her accumulated savings out of such 
money; (Came v. Brice, 7 M. fieW. 183; Molony v. 
Kennedy, 10 Sim. 254.) 'Phe goods of a woman 
cohabiting with the defendant cannot be taken in 
execution although she passes as his wife: {Fdwards 
V. Bridges, 2 St^k. R. 396; Glasspoole v. Young, 9 
B. & C. 696.) 

500. Goods of a Testator or Intestate. —Ihe goods 
of a testator or intestate cannot be taken in execution 
for a personal debt of the executor or administrator, 
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Goods of 
partners. 


i^oods of 
bankrupts. 


unless the executor or administrator has hy some acts 
made the goods his own: (1 Wms. Kxrs. 498, 505.) 

501. Goods o/ParfncM.—Under a warrant against 
one of two partners, the Bailiff may take the goods of 
both and sell the undivided moietr in them, but the 
seizure cannot in any way affect the property or the 
possession of the other pa^: (Johrtson v. Evans, 

1 Dowl. & L, S. C. 935.) The Bailiff can only sell 
what interest the defendant has in the goods, and the 
lawyer must find out what that interest is in the best 
way he can: {Holmes v. Mentz, 4 A. & E. 131.) 

502. Goods qf Bankrupts. —Under the old law the 
sale of goods of a bankrupt was held, valid, when a 
bond fide seizure was made and the sale took place 
before the date or issuing of the fiat, although there 
had been an act of bankruptcy; {Whitmore v. Green, 

2 D. & L. 174.) But if the goods were seized after 
notice of an act of bankruptcy, the execution was 
void against the assignees. And by 12 & 13 Viet, 
c. 106, s. 133, it is enacted that **all executions and 
attachments against the lands and tenements of any 
bankrupt bona fide executed by seizure, and all execu¬ 
tions and attachments against the goods and chattels 
of any bankrupt bond fide executed and levied by 
seizure and sale before the date of the fiat or filing of 
such petition, shall be deemed to be valid, notwith¬ 
standing any prior act of bankruptcy by such bank¬ 
rupt committed, provided the person so dealing with 
or paying to or being paid by such bankrupt or at 
whose suit or on whose account such execution or 
attachment shall have issued, had not at the time of 
such payment, conveyance, contract, dealing, or trans¬ 
action, or at the time of so executing or levying such 
execution or attachment, or at the time of making any 
sale thereunder, notice of any prior act of bankruptcy 
by him committed: provided also, that nothing herein 
contained shall be deemed or taken to give validity to 
any payment or to any delivery or transfer of any 
goods or chattels made by any bankrupt, being a 
fraudulent preference of any creditor of such bank¬ 
rupt, or to any conveyance or equitable mortgage 
made or given by any bankrupt by way of fraudulent 
preference of any creditor of such bankrupt, or to 
any execution founded on a judgment on a warrant of 
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attorney or coffnovit actionem or Judge’s order obtained ^ook vi. 
by consent given by any bankrupt by way of fraudulent p*2cSci;. 
preference.” But all seizures or sales m^e after notice ^_ 
of an act of bankruptcy or the filing of the petition by iSSrfL, 
such bankruptcy are void. 

503. Ooode of Insohents. —A writ of ji, fa. cannot Oowu of 
be executed against the goods of a party whose estate 

and effects have been vested in assignees under 1 & 2 
Viet. c. 110, or 5 & 6 Viet. c. 116, or 7 & 8 Viet. c. 96, 
unless the writ has been lodged with the officer before 
the issuing of the vesting order: ( Woodland v. Fuller, 

11 A. & £. 859') And after an insolvent has been 
adjudged to be discharged, no fi. fa. for any debt from * 
which he has been discharged can be executed against 
any property he may have. 

504. Goods of Surviving Defendants. —If one of (^lods of 
several defendants die after judgment and before 
execution, the warrant should in form be against all, 

but it can be executed only against the goods of the 
survivors: (2 Saund. 50, a. 72, n. o.) 

505. Goods of Ambassadors. —By 7 Anne, c. 12, s. 3, (ioods <»1 
the goods of foreign ambassadors and other ministers, ambuoMdors. 
and also the goods of their domestics, are privileged 

from being taken in execution. 

506. Goods of Clergymen. —The goods ecclesiastical Goods of 
of clergymen cannot be seized by the Bailiff: (2 Inst, clergymen, 
472.) 

507. Goods distrained.-^GoodA distrained cannot Goods diH> 
be taken in execution as they are in the custody of 

the law: (Cpmyn’s Digest, “Execution,” C. 3.) 

. 508. Goods let or pawned. —Goods in the posses- Goods let «r 
sion of the defendant, in which he has a special pro- pawned, 
perty as a pawnee or the like, mav be taken but not 
sold : {Dean y. Whittaker, 1 C. & r. 347.) So goods 
of the defendant let or pledged to another may be sold, 
subject to the right and possession of the jiawnee: 

{Scott V. Scholey, 8 East, 470.) But goods held by 
the defendant in right of a lien cannot be taken in 
execution against him : {Legge v. Evans, 6 M. & W. 

36.) 
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509. ' Goods fraudulently assigned, —^'I'he Bailiff may 
in general take goods lielonging to the defendant that 
have been fraudulently assigned to a thmd person, and 
if the defendant sell his goods even for valuable con¬ 
sideration after the warrant has been delivered to the 
Bailiff to execute, such a sale will, as against the exe- 
ention creditor, be held void unless made in market 
overt; (B. N. P. 91 i Samuel v. DwAre, 6 Dowl. 536.) 
So a fraudulent assignment before the dclivciy of the 
warrant is void as against creditors. The absence of 
any valuable consideration is a mark of fraud. So 
continuance in possession by a vendor after the exe¬ 
cution of a bill of sale is a badge and evidence of 
fraud, unless the possession be consistent with the 
deed: (^Twyne's case, 1 Smith’s Leading Cases, 1.) 
But if the possession be consistent with the terms of 
the assignment, as if, for instance, it be by way of 
mortgage, the assignment will be held valid, and the 
property cannot be taken in execution without first 
paying off the mortgage debt: (Martindale v. Booth, 
3 B, & Ad. 498 ; Basttcood v. Brown, R, & M. 312.) 

510. Bescue. —If any party assault any officer in the 
execution of his duty, or rescue any goods taken in 
execution, he will be liable to punishment as provided 
in the 114th section. 

Sect. 114. And be it enacted, that if any oifeer or Bailiff of 
any Court holdcn under this Act shall be assaulted while in the 
exiH'ution of his duty, or if any reseno shall be made or attempted 
to be made of any goods levied under process of the Court, the 
perso’L so offending shall be liable to a fine not exceeding five 
|>onnils, to be recovered by order of the Court, or before a Justice 
uf Iho Peace as herein-affer provided; and it shall bo lawful for 
the Bailiff of the Court or any peace ofilcer in any sueh ease to 
take the ofiender into custody (viith or without warrant), .and 
bring him before such Court or .fusticc accordingly. 

Disposal of Goods taken in Execution. 

511. Cheques, —^The High Bailiff shall hold any 
cheques, &c.,that shall have been taken and the})laintiff 
may sue for the same in the name of the defendant. 

Sect. 97. And be it enacted, that the High .Bailiff shall hold 
any cheques, bills of exchange, promissoiy notes, bonds, 
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8}>ec]aUie8, or other securities for money whicli shall have been 
so seized oi* taken as aforcMid, as a security or securities for the 
amount directed >to be levied by such esecution, or so mucli 
thereof as shall not have been otherwise levied or raised for the 
bene^t of the plaintiff; and the plaintiff may sue in the name of 
the defendant, or in the name of any person in whose nmno the 
defendant might have sued, for the recovery of the sum or sums 
secured or made jmyable thei-cby, when the time of payment 
thereof sliall have arrived. 

512. Sale of Goods taken in Execution.—‘Goods 
taken cannot be sold until after the end of five days 
next after the seizure, unless they be of a perishable 
nature, or upon the request in writing of the party 
whose goods shall have been taken. 

>Scct. 106. And bo it enacted, that no sale of any goods which 
shall be taken in execution as aforesaid shall be until after the 
end of five days at least next following ibe day on which such 
goods shall have been so taken, unless sueli goods be of upeiish- 
able nature, or upon the request in writing of the party whose 
goods shall have been taken; and until such sole the goods 
shall be deposited by the Bailiff in some fft place, or tlu'y may 
remain in tlio custody of a fft person approvcMl by the High Bailiff, 
to be put in possession by the Bailiff; and it slmll bo lawful for 
the High Bailiff; from lime to time as ho shall think proper, to 
appoint such and so many persons for keeping pcesessiun, and so 
many .swoi*n brokers and appraisers for the purpose of selling or 
valuing any goods, chattels, or effects taken in execution under 
this Act, as shall appear to liiio to be necessary, and to direct 
security to be taken from each of them, for such sum and in 
such manner as he shall think fit, for the faitliful pcrformaiu-c 
of their duties without injury or oppression; and the Judge or 
High Bailiff may dismiss any person, broker, or appriviser so-ap- 
jKtinted: and no goods taken in execution under this Act shall 
be sold for the purpose of sarisfying the warrant of execution 
except by one of tlie brokers or appraisers so appointed; and the 
brokers or apprmsers so appointed shall be entitled to hare, out 
of the produce of the goods so distrained or sold, sixpence in the 
pound on the value of the goods for the appraisemeut thereof, 
whether by one broker or more, over and above the stamp duty, 
and for advertisements, catal(^e8, sale and commission, an<l 
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deliveij of goods one slullu>g in the pound on the net produce of 
the sale. 

Care should be taken not to sell more than is suffi¬ 
cient to satisfy the execution; and tbe Bailiff, if he 
sells more than is necessary, will be liable in trover 
for the excess, as a sale under an execution is pre¬ 
sumed to be for ready money : {Stead v. Goscoi^rne, 8 
Taunt. 527 ; Batchelor v. Vise, M. & S. 552.) It is 
the duty of tbe Bailiff to stop the sale as soon as 
sufficient money is realized to satisfy the execution : 
{Cook V. Palmer, 6 B & C. 789.) 

513. What Rent may be deducted .—The 107th 
section enacts that the provisions of 8 Anne, c. 17^ 
shall not apply to floods taken by virtue of any ebie- 
cution issuing out of the County Courts, but the 
landlord may, by any writing under bis hand, or 
under the hand of bis agent, to be delivered to the 
Bailiff or officer making the levy, which writing shall 
state the terms of holding and the rent payable for 
the same, claim any rent in arrear then due to him, 

1. AVhen the letting is by the week, rent for four 
weeks. 

2. When the letting is for half a year or less, rent 
due in two terras of {myment. 

3. When the letting is by the year, one year’s 
rent. 

The section is as follows:— 

8ect. 107. And be >t enacted, that so mncli of on Act passed 
in the eighth yeoi' of the reign of Queen Anne, intituled “An Act 
for the bettor Security of Kents, and to prevent Frauds committed 
by Tenants,” as relates to the liability of goods, taktm by virtue of 
any exc<mtion, shall not be dmne<l to apply to goods taken in 
execution under the process of any Court holden under this Act; 
but the landlord of any tenement in which any sue h goods shall 
be 80 tak«m shall be entitled, by ony writing under his hand oj- 
under the hand of bis agent, to be delivei'ed to tJie Bailiff dr 
odlcCT making tbe levy, which writing shall state tbe terms of 
holding, and the rent payable for the same, to claim anj rent in 
orrear then due to him, not exceeding the rent of four weeks 
where the tenement is let by the week, and not exceeding the 
rent ocerning due in two torms of payment, where the tenement 
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is let for any other term less than a year, and not exceeding in 
any case the rent accniing due in one year; and in case of any 
euch claim being so made the Bailiff or officer making the levy 
shall distrain as well for the amount of the rent so claimed, and 
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the costs of such additional distress, os for the amount; of money 
and costs for which the warrant of execution issued under tliis 
Act, and shall not proceed to sell the same or any part thereof 
within five days next after such distress taken; and if any re¬ 
plevin be made of the goods so token, sucii of the goods shall be 
sold under the execution as shall satisfy the money and costs for 
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which the warrant of execution issued, and the costs of the sale; 


and the overplus of such sale (if any), and also the residue of the 
goods, shall be returned as in other cases of distress fur rout, aud 
replevin thereof; and for every such additional distress for reut 
in arrear the High Bailiff of the Court shall be entitled to have 
as the costs of the distress, instead of the fees allowed by this 
Act for making such distress, and keejiing possession thereof, 
the fees allowed by an Act passed in the fifty-seventh year of 
the reign of King CSeorge the Third, intituled “An Act to 
regulate tlic Cost of Distresses levied for Payment of Small 
Kents.” 


To remedy this and other inconveniences, 13 & 14 
Viet. c. 01, 8. 20, enacts : 


Sect. 20. And whereas by the said Act passed in the tcntli 
year of Her present Majesty, intituled “ An Act for the more 
easy Keuovery of Small Debts and Demands in Englandit Is 
enacted, tiiat in coses of rent being in arrear in respect of pro¬ 
mises wherein goods may have been taken iu execution un lor 
and by virtue of the said Act it should be lawful for the luiid- 
loi'd, by writing to be delivered to the Bailiff or officer making 
the levy, which writing should state the terms of holding and 
rei}t payable for the same, to claim any rent iu arrear os tlicrtMii 
moutiunc<^l: and w'hereos so much of the said enactnmut as 
requires that the claim of rent to be made by writiiig stating 
tiiC terms of holding may lead to technical objections and un¬ 
necessary prolixity: <iiid whereas also it is expcflicnt to obviate 
certain difficulties which have anson as to the landlord’s right 
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to priority of payment upon the constmetion of the sadd enact¬ 
ment* be it therefore enacted, that so mneh of the said act as 
requires that the said writing and claim should state the terms 
of holding shall be and is hereby repealed, and that It shall bo 
a sufficient notice of claim to entitle the landlord to all the 
benefit given to landlords under the said Act, that such writing 
and claim shall state the amount of the rent claimed to be in 
arrear and unpmd, and the time for and in respect of which 
such rent is claimed to be due, in like manner as is now required 
by law in cas<» of ordinary distress for rent, and no farther or 
otherwise; and also that no execution creditor under the said 
Act or this Act snail be satisfied bis debt out of the proceeda 
of such execution and distress, or execution only where the 
tenant shall replevy, until the landlord who shall conform to 
the provisions of the said Act as amended by this Act shall 
have been paid the rent in arrear for the periods in the said Act 
limited. 
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Sect. 21, And be it enacted, that the enactments contained 
in the said Act, as altered and amended in this Act, relating to 
the claims of landlords for rent in arrear where goods on the 
promises demised have been taken in execution, sliall apply and 
extend to goods taken in execution under the authority of this 
Act, in as full and beneficial a roannor as if the same enact¬ 
ments wese re-enacted in the like terms in this Act. 


The landlord’s claim for rent may now be in the 
following form:— 

To ike High Bailiff' of the CourUg Court of 

,orto yofficer of ike High Bailiff of 

the County Court at 

Whereas I haxe hem informed that you have distrained the 
gc.^ds of C.D. of ^ on Jtis jM'emises at , to 

satisfy a certain judgment given at ike said Court against the 
sotrf C. D.f at ike suit of one A. B. I hereby give you notice 
that I am the landlord of the said C. i)., and that the said 
C. B, holds the said premises at ofme as tenant And 
I claim £ for rent note in arrear, and I require you to 



THE COUNTY COURTS. 


511 


pay ihe iame to me before you apply the proceeds of the tale of 
the toed yoods^ or any part thereof to Mtisfy the eaid judgment. 

Dated this A. D. 18 . 

E.F., 

JAmdlord oj the said tenement. 

The term ** landlord,” as used in the County Courts 
Act, shall be understood to mean the person entitled 
to the immediate reversion of the lands, or, if the 
property be in joint tenancy, coparcenary, or tenancy 
in common, shall be understood to mean any one of 
the persons entitled to such reversion : (sect. 142.) 

The wording of the 107th section is somewhat am¬ 
biguous as to the priority of the landlord's claim over 
that of the execution creditor, and there have been 
conflicting decisions as to its construction in the 
County Courts. 

As to the expenses of the levy and distress, see 
post^ chapter on Costs. 

In cases of disputed claims, the Clerk may apply 
to the Court, as to which proceeding ‘inter¬ 

pleader.” 

514. Warrant returned, and Money paid into Court. 
—The High Bailiff shall, when required by the Judge, 
make a return of all process that he shall have been 
required to execute. And he shall pay over to the 
Clerk of the Court all moneys received by him within 
three days after such receipt. 

linlc 45. At evciy Ci)urt, or at sneh other times as the 
Jadge shall require, tho High Biuliff shall deliver a statement 
or retuni, pursuant to the form in the schedule, of what shall 
L^c been done siuce his last return under every process of cx> 
eention or commitment, wliich he shall have been required to 
execute. 

liule 48. Every BailifF levying or receiving any money by 
virtue of any process i&suing out of the Court of which be is 
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Bailifi; shall, within three days after the receipt thereof, pay 
over tbo same to the Clerk of such Court. 

Form op BETOim made by Iliau Bailiff. 

(See ante, page 123.) 

If the Clerk receive notice of motion to set aside 
the execution or order he is required to retain the 
money paid into Court. 

Buie 22. Whore any money is paid into Court uuder any 
execution or order of tlie Court, if the Clerk receive nptice 
from any party of his intention to apply to the Court to set 
aside the execution or order under which sucli money is paid 
fhto Court, the Clerk shall retain the same, until after such 
application has been determined, or until tho Judge aiiall 
otherwise order. 

515. Execution out of the District .—If the defen¬ 
dant or his goods are within the jurisdiction of another 
Court, the High Bailiff of the Court from which the 
execution issues may send tbe warrant to tbe Clerk 
of such other Court, who is to seal the same and de¬ 
liver it to the High Bailiff for execution. 

Sect. 104. And be it enacted, tb.at in all cases where a war¬ 
rant of execution shall have issued against the goods and 
cliattels of any party, or an order for his commitment shall have 
been mado under this Act, and such party, or his goods and 
chattels, ah^i bo out of the jurisdiction of the Court, it shall be 
lawful for the High Bailiff of tbe Court to send such warrant 
of oxcention or of commitment to the Clerk of any other Court 
coustitutud under this Act, within tho jurisdiction of which such 
party, or his goods and chattels, shall then he or believed to bo, 
with a warrant thereto annexed, under the hand of the High 
Bailiff and seal of the Court from which the original warrant 
issued, requiring execution of tbe same, and the Clerk of the 
Court to which the same shall be scut shall seal or stamp the 
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same with the seal of his Court, and issue the same to the 
High Bailiff of his Court, and tiiereiipon such last-mentioned 
High Bailiff shall be authorized and required to act in all 
respects as if the original warrant of execution or commit¬ 
ment had been directed to him by the Court of which he is the 
Hit'll Bailiff, and shall, within such time as shall be specihed 
in the rules of practice, return to the High Bailiff of the Court 
from which the same originally issued, what he shall have done 
in the execution of such process, and in case a levy shall have 
been made shall, williin such time as shtUl bo specified in the 
rules of practice, pay over all moneys received in pursuance of 
the warrant to the High Bailiff of the Court from which the 
same shall have originally issued, retaining the fees for exocu- 
tiou of the process; and where any order of commitment 
shall have been made, and the person apprehended, he shall 
he forthwith conveyed, in custody of the Bailiff or officer appr^ 
bonding him, to the gaol or house of correction or other prison 
of the Court within the jurisdiction of which he shall have betm 
apprehended, and kept therein for the time mentioned in the 
warrant of commitment, unless sooner discliaiged undor tiie 
provisions of this Act ; and all constables and other peace 
officers shall be aiding and assisting within their respective 
districts in the execution of such warrant. 
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516. Return and Payment of the Money. —-The re¬ 
turn to a warrant issuing out of a foreign district 
must be made forthwith; and the money paid within 
three days. 

Rule 47. Every High Bailiff required to execute any warrant ittUe 47. 
of execution or commitment issuing out of any other Court, ujgnltoillff s 
shall make a return to such hisUmentioned Court forthwith on return, 
the execution thereof; and if he shall not have executed such 
warrant, he shall return the same at the expiration of two 
calendar months from the date thereof. 


Rule 49. If any High Bailiff shall have levied or received any 49. 

money under any process issuing out of any other Court, he payment of 
shall, within three days from the receipt thereof, pay over such 
money, retaining the fees for execution thereof, to the Uigii 
Bailiff of such last-mentioned Court. 
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Rbtuiw whkw the Amount has been i.bvied. 

» 

In the County Cowt of oi 
To the High Bailiff of the County Court of 

at 

By virtue of the VHxrrant herein to tne directed ai^ delivered^ 
/ have caused to he made of the goods and chattels of the ufithin 
named C. the sum of £ being £ the amount 

of debt and costs as stated in the said warrant, and £ 
the amomt of fees for execution theretf. 

Dated this, ifc. E. F. 

High Bailiff of the Coimty 
Court of at 


Return of 
nuUa Itona. 


Betubn of Nulla Bona. 

To the High Bailiff of the County Court of 

at 

In the County Court of at 

CA, B., PlamUff, 
Between < and 

LC i>., Defendant 

The said C. D. hath no goods or chaUels in my district 
whereof I can cause to be made the sum of £ , debt and 

costs, or any part thereof, as required by a warrant herein 
directed to me. 

k. F. 

High Bailiff of the CourUy 
Court of at 


Return >vhekb Payments have been hade by the 

Hiou Bailiff. 


Return when To 
pa>'men.t8 
have been <d 
mode by 
the High 
Bailiff. 


the High Bailiff of the County Court of 

In the County Court (f at 

Betmen -I 


(A. B., Plaintiff, 
and 

C. D., Defendant, 

By virtue qf the warrant of execution herein, to me directed 
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and delivered, I have cawed to be made of the goode and 
chatuU of the said C. D, the sum of £ , part whereof 

I have paid to i/*e Qlerh of the CouH of fU in this 
district, which I was commanded to levy of the said C. D*s 
goods and chattels, wWdn mg district, hg a wammt of txeecu- 
tion delivered to me before the delivery of the said warrant at 
the suit of A, B., and a further part I have paid to G. JJ., 
landlord of the said C. D,,for two (juuarteri rent iai respect c^‘ 
tfte premises where tlte levy ioas made / and ft further part 
thereof I have retained as fees for execution. The residue qf' 
the said sum so levied after the (foresaid deductio7i$ and 
payments amount to the stm of £ i which I send to you 

in satisfaction of the debt ai^ costs which I have by the said 
Jirst~mentioned warrant been directed to levy. 

E.F. 

High Bailiff of the Co un tv 
Court qf at 

517. hiability of the High Bailiff .—In the case of 
Smith V. Pritchard and others (2 C. C. Chron. 31?), in 
the Common Pleas^ the following points, as to the 
liability of the High Bailiff of a County Court, were 
determined. 

1st. That the High Bailiff of County Court A., 
who sends a warrant, duly issued to him to be exe¬ 
cuted, to County Court B., for execution, the party 
named in the warrant being supposed to be within 
the jurisdiction of B., is not liable for the misconduct 
of his Under Bailiff while assisting the Under Bailiff 
of County Court B,, in the execution of the warrant. 

2nd. Where the Under Bailiff of a County Court, 
while executing a warrant, illegally breaks and enters 
a factory, and is assaulted by the owner in resisting 
the illegal entry, and afterwards the Under Bailiff 
takes the owner into custody for the assault under 
sect. 114 of 9 & 10 Viet. c. 95, it was held, in an action 
by the owner for the breaking and entering, and false 
imprisonment, that the High Bailiff though liable for 
the wrongful breaking and entering, was not liable 
for the false imprisonment. We sh^ insert the £ase 
here at some length. 

Trespass.^ The first count of the declaration was for breok- 
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ing and entering the plaintiff’s faotoiy; the second for assault 
and false imprisonment. 

Pleas .—Not guilty. 2. Not the pl^tifTs factoiy. 

At the trial^ in }fiddlesexj before Williams, J., it appeared 
that the defendants were Wm. Pritchard, the H%h Bailiff of 
Southwark County Coort, and Beaver, his Under Bailiff, and 
,Win. Tam Pritchard, the High Bailiff of the Lambeth County 
Court, and Jones, his Ihider Bailiff. Thos. Smith, the younger, 
the sen of the plaintiff, was sued in the Lambeth County Court, 
and a warrant was issued, <Crected to the High B^iff of the 
Lambeth Couhty Court,,to arrest him. This warrant was sent 
for execution to the Clerk of the Southwark County Court, who 
issued it to the High Bailiff of the Southwark County Court 
under 9 & 10 Viet c. 95, s. 104, The two Under Btuliflh went 
to the plaintiff’s factory to execute thO warrant, and, believing 
Smith, jun., to be there, broke in, and were resisted by the 
plaintiff^ and in the course of that resistance the plaintiff made, 
as was admitted, an assault upon one of the Under Bailiffs. 
Not succeoding in taldng Smith, the younger, the Under 
Bailiffs left, and subsequently returned and took the plainriff 
into custody for the assault on the Under Bailiff, while in the 
expeution of his duty, under sect. 114. The verdict was taken 
for lOf. damages on the ffrst count, and ihr 60^. damages on tiie 
second count, ageunst the two Under Bailifb, and for the defend* 
ants as against the High Bailiffs. 

Byles^ ISeigt., pursuant to leave reserved, moved to enter the 
verdict for 701. against the two Under Bmli& and the two High 
Bailiffs or against the two Under Bailiff of-the High Bailiff of 
the Southwark County Court. 

Wilde, C. J. left the Court before the close of the argument. 

Maule, J.—The Lord Chief Justlco was of the same opnion, 
so far a.s ho bad heard the argument, as we have come to. The 
liability of the High Bailiff Is not so extensive as contended for 
by the plaintiff. The High Bailiff is placed, in relation to his 
Under Bailiffs, by sect. 33, in the same responsibility as the 
sheriff is by the ordinary law in relation to the Bailiff who 
executes his warrant. It is admitted that unless the High 
Bailiff is liable by this section, he is not liable at all. Now the 
liability of the Sheriff, in case of the misconduct of his oiScer, 
is confined to cases of the ofiiceris misdoing something that he 
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was compelled to do. If the officer tnlsdoa something he is 
ordered to do^ it is no answer for the Sheriff to say, so fiir I'rom 
ordering the officer to do the thing complained df^'I ei^cnied 
him not to do it, but to do something else; stall the Sheriff is 
liable, luasmach, therefore, as sect. 1 for reasons which 
most botitkento be without any donbt, is optional/wd'not 
mandatory upon the Under Bailiff, the act for which it sought 
to make the High Bailiff liable was an act which, at the highest 
it can bo put, the Under Bailiff thought ho might do, not an act 
which he was called upon to do. The section is only a poner 
given by the statute incident to the office. In either of those 
views it would be extending the case beyond principle and 
authority to make the High Bailiff liable. The reason why the 
Sheriff is liable for the nusconduct of his BaUiff is because the 
law calls upon Jiim to do the act, and instead of doing it 
himself he appoints some one else to do it I think, therefore, 
that the verdict can only be against all three for 10/. on the first 
count. 

t ^ 

WiLUAMS, J.-— I am .of the same opinion. The ease was . 
very pointedly and justly put by Mr. Hannon, when he satd, 
‘‘suppose the Under Bmliff had been asked wbat his authority 
was for taking a person offending into custody, the reply could 
only be the Act of Parliament.” The warrant is only evidence 
of the authority of the High Bailiff to tlie Under Bailiff, to 
whom, while acting under its authoiity, that must occur winch 
would justify him iu giving a peu’son into custody under the Act 
of Parliament. 

Talfotjrd, J. concurred. 

RuhabsoliiU^ wiUioui coslt, to enter verdict for 
plaintiff on fint county with 10 /. daviayes 
against the three. 

‘ Hut bj sect. 19 of the new statute, 13 & 14 Viet, 
c. 6l, protection is given to High Bailiffs acting under 
warrant or order of the Court. (This section is given 
ante, pp. 114,143.) 


Book VI. 

TM . 
vkaotick! 

Cap, 7. 
Exfaitm. 



CAP. vin. 


Boos VI. 

TUB 

P&AOTICS. 

Cap. 8. 
Interpl«idet, 


StUion 118. 

CUimB 08 to 
ffooils token 
in execution 
to be 

adjiKiioAied 
in Court. 


INTERPLEADER. 

In order to protect the Hijih BailifP and to facilitate 
the execution of the process of toe Courts section 11^ 
provides that if any claim shall be made to or in 
respect of any goods taken or the value thereof, the 
Clerk may, upon the application of the officer charged 
with the execution of the warrant, summon the claim¬ 
ants before the Judge in order that the right might 
be determined, whereupon all actions in respect of the 
claim shall he stayed. 

Sect 118. And be it enacted, that if any claim shall be 
made to or in respect of any goods or chattels taken in execu¬ 
tion under the process of any Court holdcn under this Act, or 
in respect of the proceeds or value thereof, by any landlord for 
rent, or by any person not being the party against whom such 
pmess has issued, it shall be lawful for the Clerk of the Court, 
upon application of the o£5ccr charged with tho execution of suck 
process, as well before as after any action brought against such 
officer, to issue a summons calling before the said Court as well 
the i)arty Issuing such process as the party making such 
claim, and thereupon any action which shall have been brought 
in any of Her Majesty’s Superior Courts of Becord, or in any 
local or Inferior Conrt, in respect of soch claim, shall be stayed, 
and the Court in which such action shall have been brought, or 
any Judge thereof, on proof of the issue of such summons, and that 
the goods and chattels were so taken in execution, may order 
the party bringing such action to pay the costs of all proceedings 
had upon such action after the issue of such summons out of the 
County Court; and the Judge of the County Court shall adjudi¬ 
cate upon such claim, and make such order between the parties in 
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respect thereof, and of the costs of the proceedings, as to him 
shall seem fit, and such order shall be enforced in like manner 
as any order made in any suit brought in such Court. 

It will be observed that the claim must be made by 
a third party, and a claim by the defendant himself, 
for instance, as trustee or executor, is not sufficient to 
entitle the Bailiff to apply under this section. It 
would also appear that no application can be made 
unless the goods have been actually seized, the words 
being “ any goods or chattels taken.” The provi¬ 
sions of this section do not apply to conflicting exe¬ 
cutions, as the High Bailiff should {my the first 
execution creditor: (see Bragg v. Hopkins, 2 Dowl. 
151.) 

'Fhe following is the form of 

Summons to the Plaintikp, 


No. 


In thd County Court of 

at 

(Seal.) 


CA.B., PlaitUifi, 



Between < and 



C. !>., UifetidanU 

Whereas 


hath made a claim to certain goods 


and chattels [or money, or /or certain rent due, 
which have heen seized atid taken in execution under and by 
virtue of process issuing out of this Court, tu this (wiion; 
are Qherefore hereby summoned and required to be and appear 
befof^ Hie Judge of the said Court, at on (U the 

hour of in the forenoon, wJten the sold claim will be ad- 
judicatod upon, <xnd such order made thereupon as to the Judge 
shall seem fit. ^ 

Given under the seed of the Court, this day qf 18 

Cleric of the said Court. 

To the (dove-named plaintiff. 

Note .—The claimant is called upon to give the particulars of 
his. claim; which you may inspect on application at the 
office of the Clerk of the Court four day before tlie day of 
bearing. 


Boon VI. 

TBS 

rRACTica, 

Cajt, 8. 
Interpleader 


Sommoni) to 
tho plaintiff. 
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Book VI. 

TBI 

PBKCTICE. 

Cap. fi* 
Interpleader, 


Rule 30. 

Scrvico of 
summons. 


Delivery of 
‘ particulars. 


SUUHONS TO THE CLAIMAirr. 


No. 

In the CowOy Court of 
(Seal.) 


at 


(A, B.y Plamtiff, 
Between < and 

i C. D., Defendant. 


Yaa are her^y summoned and reywred to appear at a 
Court to he holden on next, at, tfc., at the hour, ^c., 
touching a. claim made '.6y you to certain goods and chattels 
[or moneys, at for certain rent due on ], seieed and 
taken in execution under process issued out of this Court, in 
this action ; and in default <f your tnen establishing such claim, 
the said goods and chattels will he sold [or the said moneys, 
ffc., paid over], accrmling to the exigency of ihe said process ; 
and take notice, that you are kerdhy required, five days before 
the said day of to deliver to the officer in charge 
of the said process, or to leave at my office at a par¬ 

ticular of the goods or chattels so claimed hy yott, and of the 
grounds of your claim [or of the amount of rent claimed, and 
for what period due]. 

Given under the seal of the Court, this day of 18. 

Clerk of the said Court. 

To of 


5)8. Service of Summon.^ and Delivery of Parti¬ 
culars .—ITie summons shall be served in such time 
and manner as a summons to appear to a plaint. 

Rale 39. AVlicru nuj cimm shall be made to or ia rcs])ect of 
any goods or chattels taken in exccnlion under tlic proccbS of 
any Court holden under the authority of the said Act, or in 
respect of the proceeds or value thereof, by any landlord for 
rent, or by any person not being the party against whom such 
process has issued, and sutnuionsos have Ix^n issued on the ap¬ 
plication of the officer charged with the execution of such 
process, such summonses shall be served in such time and 
manner os hereinbefore directed for a summons to appear to a 
plaint, and the claimant shall be deemed the plaintiff, and 
the execution creditor the defendant; and the claimant phall, 
five clear ,days before the day on which the summonses are re- 
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tamable, deliTer to tbe said officer, or leave at Uie office of the 
Clerk of the Court, a particalar of any goods or chattels alleged 
to be the prop6rt)r of the claimant, and the grounds of his claim, 
or in case of a claim for rent, of the amount thereof, sod for 
what period the same is claimed to be due. 

The Judge of the Cheltenham Court ruled^ in the 
case of Grummins v. Boodle (1 C. C. Chron. 123), 
that the notice of particulars delivered under this sec¬ 
tion should show the grounds of claim, i. e,, the title 
of the claimant should be set out; and that the Court 
has no power to adjourn in order to amend the parti¬ 
culars. And where a notice by the assignees of the 
defendant’s estate did not disclose the names of the 
claimants, nor had annexed to it an inventory of the 
goods clumed, the notice was held insufficient: 
(^PVhiffen v. ilfunn, 2 C. C. Chron. 237, Bromleyj see 
also Smith v. Blackburn, \ C. C. Chron. 154, kVest* 
moreland.') 


Fobu of Psbticulabs of Claim. 

To CUrk of the County Court of ai or 

to Bailiff of <^c. 

T hereby give you notice^ that I claim certain of the gooda 
and chattels taken in execution in the house of C, /)., at 
under and by virtue of a warrant of exe&Uion issued from the 
said Courtj at the suit of A, B, against the said C. D .; and 
that the parHcidars of tAc goods and chattels so claimed by me 
are the folhwing^ vie., [Here set out a list and description of 
the articles.] And I further give you notice, tfiat tJie growul 
of my said claim is [state the grounds.]* 

Dated this, ^c. 

T.H, 

519. Hearing and Judgment. —** And the Judge of 
the County Court shall adjudicate upon such daim, 
and make such order between the parties in respect 
thereof, and of the costs of the proceedings, as to him 
shall seem fit, and such order shall be enforced in 
like manner as any order made in any suit brought 
in such Court:” (sect. 118.) 


Book VI. 

XHK 

SKACTtCK. 

Cap. B. 
IntsrpUader. 


Foim of 
partlcularH 
of claim 


Hearing and 
Judgment. 


• It is essential that the notice should set out tho grounds of the 
claim, otherwise It Is defective: {Reg. v. Chiton, 3 C. C. Chron. 141.) 




522 


LAW, BTC. OP THB COUNTY COURTS. 
Obdkb ok ak Iktbxipleaoeb Sumuoks. 


ROOJC VI. 

THE 

PSACnOB. 

Cap. 8. 
Inttrplcadtr. 

Form of 
orUrr. 


No. 

/n the County Court of at 
(Seal.) CA. jB., Plaintiffy 

Bettoeen < and 

C C. I>.y Defendant. 

It te hereby ordei'ed, touckiny the claim of E, F. to certain 
goods and chattels [|or moneysy ^c."] seized and taken in execu¬ 
tion in this action, which said E. F. has been duly summoned to 
support his claim at this Court, that the said goods and chattels 
[or moneys, or part thereof to wit, specifying them3 <M*e 
the property of the said E. F. [or of die said defendant, as the 
case may be^; and it is farther ordered, that the costs of diis 
proceeding, amounting to be paid by the said ' to 

the Clerk of the Court, at his office in for the use of the 

said on or before the day of 

Given under the seal of the Const, this day of 18 

By the Court, 


Clerk. 


Office hours, from ten tiU four. 


This order is final, and where the Judge of a County 
Court has decided under section 118 against a claim 
made to goods taken in execution, the claimant is 
barred irom bringing an action of trespass for break¬ 
ing and entering the house in order to take the 
goods, unless lie can show some excess of violence by 
the officer who seized : {Jessop v, Crawley and others, 
3 C. C. Chron. 142.) 



CAP. IX. 


ARBITRATION. 


The Judge may, with the consent of both parties, 
order a reference. 


Book VI. 

TUB 

PBACTICK. 


Sect. 77. And be it enacted, that the Judge may in any case, Cap. o. 
with the consent of both parties to the suit, order the same, ^*' ^**^‘** ^”- 
with or without other matters within the jurisdiction of the Section 77. 
Court iu dispute between such parties, to be referred to arbitra- suite may be 
tion, to such person or persons, and in such manner, and on such 


terms as he shall think reasonable and just; and such reference 
shall not be revocable by cither party, except by consent of the 
Judge; and the award of the arbitrator or arbitrators or umpire 
shall be entered as the Judgment in tbo cause, and shall be as 
binding and effectual to all intents as if given by the Judge; 
provided that the Judge may, if bo think fit, on application to 
him at the first Court held after the expiration of one week 
after the entry of such award, set aside any such award so 
given as aforesaid, or may, with the consent of both parties 
aforesaid, revoke the reference, or order another reference to be 
made In the manner aforesaid. 


I'he power of the Judge to direct a reference only 
e.xtend9 to matters within his jurisdiction, and, there¬ 
fore, matters of account which form one cause of 
action^ the amount of which exceeds 50/., cannot be 
referred under the authority of the Judge. It does 
not signify that the total amount due and payable to 
either party be under 50/., if the account to be ex¬ 
amined and adjudicated upon exceeds that amount. 
The County Courts have jurisdiction only in cases 
where the whole debt claimed does not exceed 50/., 
or where “ if there is a large account between the 
parties, they agree to settle it and strike a balance, 
and there is a clear sum determined upon as due, and 
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that below 20/” (now 60/.): (per Crbsswell, J., in 
piMTica. fVoodkams v. Nevmant 2 C. C. Ch, 147. See ^o 
— Besvjick v. Capper^ 13 L. T. 258.) 

attorney may refer a cause without a roecial 
— authority for that purpose &om his client: (Filmer 
V. Delmer, 3 Taunt. 486; Smith v. Troup, 18 L. J. 
209, C. P.) But if the attorney agree to refer a cause 
Capper. jn an unusual manner, the client will not be bound 
by such agreement: (/i7eson y. Carrington, 1 B. & 
C. 160.) 

The order of reference may be in the following 
form: 


Form of 
order of 
roforencc. 


No. 

In the Catmty Court of at 
(Seal.) 

r A. B., PlamHff, 
Between ■< and 

C C. D., O^endant. 

Upon reading the ptaini in this action, and hj and with (he 
consent of the saidplavntiff and the said d^endant, I, E. F,, 
Esquire, Judge of the said Cowi, do order thai (his suit (and 
aU other matters within the jurisdiction of this Court, in dif¬ 
ference between the said parties'), be referred to (he arhUration 
and award qf G, H., of , gentleman, so that he make 

and publish his award herein, on or before the dag of 

next; and I ker^, with (he Uke consent, order that 
the death of either party in (he meantime shall not be deemed 
a revocation of this submission or rtference, but that the said 
G. U. may nevertheless proved to make his award for or 
against t1^ representative qf such deceased party, as if such 
representative were a party to this reference. And I further 
order that dte said award, when made, he enteredas ajudgj/ient 
of the said Court in CUs cause. And I further order (hat in 
the meantime all proceedings he stayed. 

E. F. 

Given under the seal of the Court, this day <f IS 

Clerk. 


Revocation 
of submifi' 
sion. 


Revocation of Submission. 

The reference to arbitration cannot be revoked ex 



THE COUNTY COURTS. 


525 


cept bj consent of the Judge: (sect. 770. 

death of either party operates as a revocation, unless 

the submission contains an ei^ress stipulation to the — 

contrary: (Toussaint v, Hdrtopp, 7 Taunt. 571 j Ir 

Cooper V. Johnson^ 2 B. & Al, 394; Biddell v. Dowse, 

6 B. & C. 255.) So the marriage of a femme sole 
party to the submission before award made is a 
revocation: (JfCare v, 0*B!erraU, 8 Clarke&Fin- 
elly, 30.) 

Proceedings upon the Reference. 

• The arbitrator must appoint the time when and the Appoint, 
place where the parties and their witnesses are to 
attend before him, and due notice thereof must be 
given to both parties. If, after such notice, one of 
the parties fail to attend, the arbitrator may proceed 
ex parte; (JVoodv. Leake, 12 Ves. 412.) It must, 
however, appear that such party has willuUy absented 
himself: (Gladwin v. Chileote, 9 Dowl. 550.) 

Section 85 enacts, ** that either of the parties to CuinptiiUnf;^ 
the suit, or any other proceeding under this Act, may 
obtain, at the office of the Clerk of the Court, sum- ^ 
monses to witnesses to be sued by one of the Bailiffs 
of the Court, with or without a clause requiring the 
production of books, deeds, papers, and writings in 
tbeir possession or control, and in any such sum¬ 
mons any number of names may be inserted.’* 

lliis seems to be the only method of compelling 
the attendance of witnesses before an arbitrator ap* 
pointed-by a Judge of the County Court, as the pro¬ 
visions of 3 & 4 Will. 4, c. 42, s. 40, can scarcely be 
held applicable to such references. That .Act was 
passed before the establishment of the New County 
Courts, and though the words '‘any of His Megesty’s 
Courts of Record,” are made use of, those words 
must be held to apply only to the Superior Courts, 
or^ at all events, to such Courts, of Record as were in 
existence at the time the Act was pa.ssed. 

520. Swearing Witnesses. —Section 83 enacts, “ that 
on the hearing or trial of any action, or any other pro- ^ 
ceeding under this Act, the parties thereto, theirwives 
and all other persons may be examined, either on 
behalf of the plaintiff or defendant, upon oath' or 
solemn affirmation, in those cases in which persons 
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Book VI. are by law allowed to make affirmation instead of 
thb taking an oath, to be administered by the proper 
pB^icE. Court’* 

Cap. u. If the submission be so that “ the witnesses be 
ArMtntftbfi. upon Oath,” affidavits cannot be read: 

(Banks V. Banks^ 1 Gale, 46.) 

'fhe arbitrator may exiunine either or both parties 
to the suit; he should not, however, examine one 
party or .his witnesses without notice to the other 
side: (Re Hie, 8 Taunt. 694.) 


The avarU. 


521. Enlarffing the Time. —If the submission gives 
the arbitrator power to enlarge the time of making hie 
award, he may enlarge it as a matter of course, but if 
no such power be given by the submission, it seems 
that neither the arbitrator nor the Judge can enlarge 
the time, as the 3 & 4 Will. 4, c. 42, does mot apply. 

The award. 522 . The Award. —No precise form of words is 
necessary to constitute an award; it is sufficient if the 
arbitrator expresses by it a decision upon the matter 
submitted to him : (Chita’s Arch. Prac. 1478.) 

Execution of 523. Execution of Award by Arbitrator. —If a matter 
arbiSitor be referred to two arbitrators, it seems that they must 
sign the award in the presence of each other: (Stal- 
worth V. Tuns, 13 M. & W. 466.) And until the 
award be executed it has no force. 


Publication 624. Publication of Award. —When the award is 
of award. made, the arbitrator should give notice *to the par¬ 
ties or their attorneys that it is ready for deli^'ciy, 
and the award is considered to be published only 
Irom the date of such notice : (ilrooA:e v. Mitchell, 6 

M. & W. 477 .) 

Alteration of 525. Alteration of Aioard.—The award cannot be 
award. altered in any material part after publication, or, as it 
would seem, after execution, without the assent of 
both parties: (Ex parte Cuerton, 7 D. & R. 774.) 


Stamp. 


Effect of 
award. 


626. Stamp. —The award must be stamped with a 
35^. stamp, and a progressive duty of 25s. 

527. Effect of Award. —The 77th section enacts, that 
"the award of the arbitrator or arbitrators, or umpire. 
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shall be entered as the judgment in the cause, and 
shall be as binding and efPe(^aal to all intents as if 
given by the Judge.** 


BuoK V I. 
l'U£ 

rKACTICB. 
Cop. 9. 


528. aside The 77th section 

provides “that the Judge if he think fit, on ap- Setting hrIcIo 
plication to him at the first Court held after the expi- award, 
ration of one week after the entry of such award, 
set aside any such award so given as aforesaid, or 
may, with the consent of both parties as aforesaid, 
revoke the reference, or order another reference to be 
made in manner aforesaid.’* The grounds on which 
the Superior Courts will set aside an award are thus 
enumerated in Chitty’s Archbold, p. 1486, et seq. . 

let. lliat the m'bitrator has not pursued the sub¬ 
mission, or has in any other respect exceeded bis 
authority. 

2 nd. Thai the award is uncertain or ambiguous. 

3rd. That the award is not final, either by reason 
of not deciding all the matters referred, or otherwise, 
making subsequent proceedings necessary. 

4th. That the award is inconsistent. 

5th. That the award is illegal. 

6 th. That the proceedings were irregular or fraudu> 
lent. 


7th. That the arbitrator has misconducted him¬ 
self, &c. 

8 th. That it appears on the face of the award that 
the arbitrator has mistaken the law. 

9th. That the award is bad in a part not separable 
from the residue. 


529* Enforcing Verformance of Award .—As by the Enforpinj? 
77 th section it is provided, that “the award shall be 
entered as the judgment in the cause, and shall be as 
binding and effectual to all intents as if given by the 
Judge,** it follows that execution may issue as in 
ordinary cases. 



CAP. X. 


- Book VI. 

THE 

PEAOTIOB. 

Cap. 10. 

S/ummoM 

on 

Judgment. 

Soctvm 96 . 

Forties hav. 
iHg obtained 
on unsatts- 
fled Jndtr- 
iDcnt may 
obtain a 
summons on 
charge of 
traud. 


Rule 38. 

Practice as 
to judgment 
summons. 

Time of 
eenrlce. 


SUMMONS ON JUDGMENT. 

This very important branch of the jurisdiction of 
the County Court is given by sect. 98, as follows:— 

- Sect. 98. And be it enacted, that it jhall Be lawftl for any^ 
party who has obtained any unsatisfied judgment or order in 
any Court held by virtne of this Act, or under any Act repealed 
by this Act, for the payment of any debt or damages or costs, 
to obtain a summons from any Connty Court within the limits 
of which any other party shall then dwell or carry on ^s 
business, such summons to bo in such form as shall be directed 
by the rules made for^B^ating the practice of the County 
Courts as bereiii provided, and to be served personally upon the 
person to whom it-is directed, requiring liim to appear at such 
time as shall be directed by the srid rules to answer snch 
things as are named in such summons. 

And the practice ia regulated by the following rule. 

Rule 68. Every summons for a l«rty to appear to be ex¬ 
amined upon oath, pursuant to the 98th section of the. said Act, 
shall be soivcd not less than three clear days before the day on 
wliicK the party is required to appear to such summons: pro¬ 
vided always, that service of such summons at any time before 
the time appointed for the appearance of such party, may be 
deemed by tlic Judge to be good service, if it shall be jjroved to 
bis satisfaction, that such party was about to remove out of the 
jurisdiction of the Court. 

It will be observed that the 'summons can only 
issue in the district wherein the party against whom 
it is sought dwells or carries on his business. And 
it makes no difference that the judgment or order had 
been obtained in another district. 
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Book VI. 

THS 

PBACTIiCB. 


The service of the. sumznons^ust in aU cases be 
personal. 

It was held by the Judge of the Gloucestershire 
Court, in Oray v. Oiks (l C, C. Chron. 16), and by the 
Judge of the Westmoreland Court, in Rudd v. Dobson^ 
ib,, that this aeotion did not apply to judgments re¬ 
covered in the old County Court, as that was a Court 
holdenatcommonlaw.andnotunder any Act repealed » ' 

by the 9 & 10 Viet. c. 95. 

The following is the form of a Judgment Summons. 

Summons to Dsfendant after Judomsmt. 


10 . 

on 

JtHiffmenii. 




at 


Between 


ttommOns. 


No. 

In the County Court ({f 
(Seal.) 

A, B,, Plaintiff, 
and 

C. D., D^endant. 

Whereas at a County Cou/ri held at, on, the ahooe- Fonn of 
named plamdff obtained a^udymmt order^ agaimiyoufor 

payment of for whjfih Said judgment [or order'} 

sHll remdine umaHaJied ; you are thertfore kerd^y ntmmoncd to 
appear at the County Court to be holdm of, #e., on, cfc., at the 
Iwur, to be and there examined by the Judge of the 
said Coyrf, touching your estate and effects, and the manner 
and circumstances under which you oontreusted the said deht [or 
incisrred the damages or liability} which was the subject tf the 
action in which the said judgtnent was obtained against you, 
and as to the means and espectation you then had, and as to the 
property and means you still have of discharging the said debt 
[or damages or Utdnlity}, and as to the disposal you may have 
made of any property. And take notice, that \f you do not 
cqtpear in obedience to this sumnona, you may, by order of this 
Court, be committed to the common gaol [or odier prison of the 
OourtJ 

Given under the seal of the Court, this day of 18 

By the Court, 

Cbrk, 

Amount of jut^fment or order . £ 

Costs of this summons . 


a o 
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VI. ProceetUngs after Appearance .—If the defend- 

t«a^ob. appears he may be examined touching bis cir- 
‘ — * cumstancesj &c. 

Swmn^ Sect. 98. And if he shall appear in pnrsoance of such sum- 
JudgmerU. ^ examined npw oath tonching his estate and 

—— effects, and the manner and drcninstances tinder trhlch he 

after appear* contracted the debt or incorred the damages or liability which 
A®®®' is the subject of the action in which judgment has been obtained 

ff^ aion against him; and as to the means and expectation he then 
Examination bad, and as to the property and means he still hath, of 
discharging the said debt or damages or liability, and as to 
the disposal he may have made of any property; and the person 
obtaining such summons as aforesaid, and all other witnesses 
whom the Judge shall think requisite, may he examined upon 
oath touching the inquiries authorized to he made as afore* 
said; and the costs of such summons and of all proceedings 
thereon shall be deemed costs in the cause. 




Wabrant of Commitment after Examination. 
No. 


In the Ciwietg Court of 


at 



Between < 


B,f Plaintiffs 
and 


[_C. J).f Defendant 

To tfie High Bailiff and the other BaiHffs of the said Courts and 
all constahles and peace officere within the juiiadUdlonoftke 
said Coitrt, and to the Governor or Keeper of 
WJiercaa at a Cwntg Court holden at on the 
day of in the year of our Lord 18 , the above-named 
plamiifft hy the judgment of the eaid Courts m a certain wit 
wherein the said Court had jurisdictions recovered against the 
above-named defendant the sutn of £ for his debt [or 
damageSs as the case may be], together with the swn of £ 
the costs of the said suit; and thereupon if was fAcn and there 
ord&'ed hy the said Courts that the said d^endant should pay 
to the said plaintiff the sums of £ and £ so 

recovered against the said defendant as aforesaids on or before 
the day of [as the case may be]: And whereas the 

said defendant not having paid the said sums qf £ and 
£ yiiifSttonf to the said order^ upon the appUcaiion of 
the saidplakdiffs a sumums was duly issued from and outof 
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t4e said Court a^amst the said de/endantf hy which said <m- 
fnons the said defendant was required to appear at the said 
Countff Court of at on tfte day of, to 
answer such questkms as might he pvt to him touching [set out 
as in the summons].' And whereas the defendant luwing duly 
appeared at tiie said Covrt pursuant to the said stanmons, was 
exiiudmd touching, in the summons]: A nd whereas it 

appeared upon such examination to tfie mU^hetion of tJte Judge 
of the said Court, .that [here insert the particular groand of 
commitment], <md thereupon it was ordered hy idtc said Judge, 
tluit the said defendant should he committed for Oie term if 
days to the tn ike according to the form oj 

tlw statute in that case made and provided, or until he ^ould he 
discharged hy due course of law: These are ther^/vre to require 
you, the said High Bailiff, Bailiffs, and others, to take the said 
defendant, and to flcticer him to the governor, [or keeper, 
] ; and you the said governor [or keeper, <fc.] are her^y 
requh'ed to receive the said defendant, and him safely to keep 
in the for the term of days, from the arrest under 

this loarranf, or until he shall he sooner discharged hy due 
course of law. For which this sJtcdl he your sufficient warrant. 
Given unrler the seal qf ilw Court, this day of 18 . 

(Seal.) 

Clerk of the said Court. 
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The waj'rant must show on the face of it that the 
debtor has been summoned to show cause why he 
has made default in payment : {Ex parte Kinning, 

1 Cox & MacraC, 16.) 

531. Proceedings where the Party summoned does Proceedings 
not appear, or does not answer to the Satisfaction <>/* 
the Judge. —If the party does not appear, or, in case SSd Sms 
he does appear, it shall appear that be has been guilty not appear, 
.of misconduct in incurring or in not paying the debt, anhwertottic 
the Judge may commit. satiaikotion 

of the Judge. 

Sect. 99. And be it enacted, that if the party so summoned 
shall not attend as required by such summons, and shall not commitinent 
allege a sufficient excuse for not attending, or shall, if atten^ng, for frauds, 
refuse to be sworn, or to disclose any of the tlungs aforesaid, or 
if he shall not make answer touching the same to the satisias' 
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tion of sadi Judge, or if it shall appear to suclr Judge, either 
bj the ezammatioD of the party or by any other OTidonce, that 
such party, if a defendant, in incurring the debt or liability 
which is thd subject of the aotion in which judgment has been 
obtained has obtained credit irom the plaintiff under false pre> 
tences, or by means of fraud or breach of trust, or has wUiully 
contraeted such debt or liaHlIty without haTing bad at the 
same time a reasonable expectation of bring able to pay or dis¬ 
charge the same, or shall haTo made or cause to be made any 
gift, drilvery, or transfer of any property, or shall haye charged, 
removed, or concealed the same, with intent to defraud his 
creditors or any of them, or if it shall appear to the satisfac¬ 
tion of the Judge of the said Court tuat the party so summoned 
has then, or has had since the judgment obtained against him, 
sufficient means and ability to pay the debt or damages or costs 
so recovered against him, either altogether, or by any instalment 
or instalments which Ihe Court in which the judgment was ob¬ 
tained shall have ordered, and if he shall refuse or neglect to 
pay the dome as shall have been so ordered, or as shall be 
ordered pursuant to Ute powa herrinafber provided, it shall be 
lawful for such Judge, if he shall think fit, to order that any 
such party may be committed to the common gaol or house of 
correction of the county, district, or place in which the party 
summoned is resident, or to any prison which shall be provided 
as the prison of the Court, for any period not exceeding forty 
days. 

Warrant of Commitubnt in Default of Appbaiunce. 
No. 

In iht'' Cotert of at 

CA, a, Phintif, 
Between •< and 

C C. D., D^/mdant. 

To Cue Sigh Bailiff and ihe other Bailiffs gf the said Court, 
and ail constables and peace cfficers within the jwriadictiQn 
of the wid Court, and to ^ Govensor or Keeper of 
Whereas at a Com^ Court dufy holden at on the 
dag of in the year <f our Lord 18 , the above- 
namedplaintiff, by thejut^iera qf .the said Court, in a cert^ 
wit wherem the said Cburt had Jurisdiction, recovered ayainst 
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the above-named d^endcmt the turn of £ for hit debt [or 
damoffetf as the case may be,] together with the eum<f£ 
the cotta of the tend euU^ and thereupon U wot then and there 
ordered bg the eaid Court, that the toed d/^ndaet thxaildpag to 
the said plaintiff the said eumt tf £ and £ so 
recovered against the said dffendant on ofiretaid, on or brfore 
the dag of [as the ease may be] : And lohereat the 
said defendant not having paid the said tumt^ £ and 
£ pursuant to the said order, upon the appUcadon of the 
said plaintiff, a summons was dtdg issued from and o/ut of the 
said Court against the said defendant, bg which said summons 
the said defendantwas required to appear at ihe said CoueUg 
Court of at on the dag of, to answer 
such quesHons as might be put to him touching [set oat as in the 
summons] : And whereas it was dulg proved upon oath at the 
said last-nanUoned Court, that said defendant was person- 
aUg served w%th the said summons : And whereas the said 
defendant did not attend as required bg each summons, or allege 
ang suffideni excuse for not so attending, and thereupon'it teas 
ordered bg the Judge of the said Court, that the said d^endant 
should be committed Jbr the term of dags to ihe in 
the according to thejbrm of the statute in that case made 
and provided, w until he should be discharged bg due course of 
law: These are, therefore, to reqmre you, the said High BaiUff', 
BaUiffa, and others, to take the said defendant, and to deliver 
him to the governor, ^ [or keeper, <fc.;] and you the said 
governor [or keeper, <fc.] are her^ required to receive the 
said defendant, and him safely to keep m the for the term 
of days, from the wrrssA under this warrant, or untU ke 
shall be sooner discharged bg due course of Uxw. For which 
this shall be your sufficient warrant. 

Given under the seal of the Court, thw dag of 18 
(Seal.) 

Clerk <f the send Court, 
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532. Power of the Ju^e to rescind or alter Orders. 
—^The Judge may resciad any order for committal, 
&c. 


Section 10). 


Sect. 100. And be it enacted, that it shall be lawful fer the 
Judge of any Court before whom such Summons shall be heard, 
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if he shaU think jit, whether or not he shall make any order for 
the committal of the defendant, to rescind or alter any <n:der that 
shall have been prerionsly made agunst any defendant bo sum¬ 
moned before him for the payment, by instalments or otherwise, 
of any debt or damages recovered, and to make any farther or 
other order, either for the payment of the whole of such debt or 
damages and costs forthwith, or by any instalments, or in 
any other manner as such Judge may think reasonable and 
just. 

lliiB section not only gives the Judge power to alter 
orders made by himself, but also orders made by any 
other Judge, as the judgment debtor must be sum¬ 
moned before the Court of the district wherein'he 
resides dr carries on his business. In ordinary cases 
one Judge has no power to alter the judgments or 
orders of another, nor has he even power to alter his 
own judgment after the Court is over in which the 
judgment was pronounced: (Jones v. Jones, 1 Cox & 
Macrae, 92.) Where, however, a party is summoned 
under the 9bth section, the Judge may not only com¬ 
mit for jraud, hut may also in addition, or in lieu of 
such commitment, either alter or vary the order and 
time of payment as he may think fit. But this 
power can only be exercised in open Court on the 
return of the summons, ot at some adjournment of 
the proceedings under it. 

633. Power of the Judge to examine and commit at 
the Hearing of the Cause. —The Judge -has further 
power to examine and commit at the hearing of the 
case. 

Scot. 101. And be it enacted, that in every case where the 
defendant in any snit bi'onght in any County Court shall have 
been personally served with the summons to appear or shall 
personally appear at the triid of the same, the Judge at the 
hearing of the cause, or al any adjouriimcnt thereof if Judgment 
shall bo given against the defendant, shall have the same power 
and authority of examining ^ defendant and the plaintiff and 
Other parties tonching the scvei'al things hereinbefore mentioned, 
and of committing the defendant to prison, and of making an 
order, as he might have and exercise under the provisions herein¬ 
before contained in case the plaintiff bad obtained a summons for 
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that purpose after the judgment obtained as hereinbefore men¬ 
tioned. 

This section applies only to defendants, but the 
words of the 96th section seem extensive enough to 
include a pl^ntiff if he refuses to pay the defen&nt’s 
costs when so ordered. The words are, *‘any party” 
&c. “for payment of.any debt or damages, or costs” 

Warjuaht of Gommitmsnt wbrbb Defendakt atpuabs 
AND IS BXAlfIKBD AT THE TiHB OF HeARDTOv 

No. 

In the Counly Covrt of cU 

rA. PhintiJ^ 
Between < and 

^ C, D.y Defendant. 

To the High Bailiff, and tAe other Badiffa of the aaid Court, 
andaall conatabUa tmd peace offtcera wWdn ilie juriadiction 
of the aaid Court, and to the Governor or Keeper of the 
gaol at 

Whereaa at a Court now holden at on this dag oj 
in the year of our Jjord 18 ,ihe above-named plaintiff, hy die 
judgment of the aaid Court, in a certain auU wherein the aaid 
Court luid Juriadiction, recovered (gainst the above-naaned 
defendant the aum of X for hia debt [or damages'^, 

together with the aum of £ the coats of the aaid auU; 

and tlicreupwi it waa then ond thea'e ordered by the aaid Court, 
that the aaid defendant shouldforthwith pay to the aaid plaintiff 
the aaid sums of £ and X ao recovered against 
aaid defendant: Andwh&'caa, the aaid defendant having per¬ 
sonally appeared to Me said summons, and being present in 
Court, waa, upon the application of the aaid plaintiff, then and 
there e^eamined touching [set out as in the summons]: Awl 
wh^eaa it appeared upon such examination, to the satisfac¬ 
tion qf the Judge of Me aaid Court, that [here insert the par¬ 
ticular ground of commitment] : and thereupon the aaid Judge 
qf the aaid Court, by a certain order bearing date the day 
of did order and adyudge the aaid defendant Ut be oom- 
miUedfor the term of '' days to the in tlw or 
unHl he should be discharged by due course of law: These are. 
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Cut/refora^ to reqmn ^ the taid Sigh SaiUff, BaUifs, and 
otheivy io taihe ihe ttdd defendant^ and to ddiver him to the 
governor^ ^ [or ibeqjer, and you the aaid gopemor [or 
loeepeTy fe."] are hereby required to receive the said defendant* 
fxnd Aim aqf^ to keep w the ^for the term of 
days from the arreet under thie wommt, or until he shall be 
sooner ^^sekarged by due oourse <f Usa. For which this shall 
he your sufficient toarranU 

Given under the seal of the Courts this day <f 18 . 

(SeaL) 

CZerA of the said Court. 

534^ Mode of issuing and executing Warrants, of 
Comnitment .—When an order has b^n made, the 
Clerk of the Court is required to issue a warrant to 
the Bailiff. 

Sect 102. And be it enacted, that whenerer any order of 
commitment shall have been made as aforesaid the Clerkaof the 
said Court shall issue under the seal of the Court a warrant of 
cosmBitment, directed to one of the Buliffs of any County Court, 
who by such warrant shall be empowered to take the body of 
the person against whom such order shall be made; and all 
constable and other peace officers within thdr several jnrisdio- 
tions shall aid in the execution of every sneh warrant; and the 
gaoler or keeper of eveiy gaol, house of ccovection, and prison 
mentioued in any such order be bound to receive and 
keep the defendant therein until discharged under the pro¬ 
visions of tills Act, or otherwise by due course of law; and no 
protection, order, or certificate granted by any Court of Bank¬ 
ruptcy, or foi the relief of insolvent debtewa, shall be avmlable 
to discharge any defendant from any commitment under such 
last-mentioned order. 

535. Effect qf im;»^ORmenf.---lmprisonineDt is not 
to operate as a satisfaction. 

Sect. 103. And be It enacted, tiuit no imprisonment under 
this Act shall in anywise operate as a satisfaction or extinguish¬ 
ment of the debt or other cause of action on which a judgment 
1ms been obtained, or protect the defendant ffom being anew 
summoned and imprisoned for any new frand or other default 
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rendering Um liable to be imprisoned under this Act, or dejnive 
tiie plaintiff of any right to take out execution against the goods 
and chattels of the defendant, in the same manner as if smdi 
imprisonment had not taken place. 


Book VI. 

paAonoi. 
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Summont 


Though the imprisonment is not to affect the right Judgment. 
of tlie creditor to issue a Ji. fa,, it would seem that 
such right is suspended during the continuance of 
the imprisonment, for the words of the section ** had 
not taken place” refer to an imprisonment which had 
already actually terminated. And this was the con¬ 
struction adopted Mr. Moylan, Judge of the 
Westminster Court, in Pratt v. Owen (1 C. G. Chron. Pratt v. 
174.) A defendant cannot be imprisoned more than 
once for the same fraud, or the same default in pay¬ 
ment, hut he maybe summoned anew, and committed 
for any new fraud or other defrult, as often as such 


occur. 

The nature and the object of the power of exami¬ 
nation and commitment g^ven to the County Court 
Judges have been ve^ fully discussed by the Courts of 
Queen’s Bench and Uommon Pleas in the case of JSx Expmt 
parte Kinninp (1 Cox & Macrae, 1, 17.) 'fhat was an 
application to discharge Kinning, who bad been 
brought up on a habeas corpus, out of custody. ,The 

S risoner bad been committed by a County Court 
udge for nonpayment of instalments. The ground 
of the application was, that the warrant did not show 
that the debtor had been summoned. The Court of 


Queen’s Bench were em^y divided on the point, but 
the Court of Common neas came to an unanimous 


decision that the warrant was bad. The judgment of 
WiLDB, C. J., contains so able an exposition of the 
power of commitment possessed by the Judges of the 
County Courts, that we cannot do better than insert 
it here at length. 


WiU)B, C. J.—The Coart have looked very anxiously on Judgment, 
the qnesdon which arises in this case, as they would naturally 
do when it has been before another Court of sneh high authority, 
which could not come to a satis&ctory conclusion on Uie ques¬ 
tion, those veiy learned persons haring differed in the constnic- 
tion to be placed on this statute, and haring considered all this, 
we think that this retnm is not snffident, and that the defen¬ 
dant is entitled to be dischaiged by reason of the deficieocy of 
the warrant under ^ch he was taken into custody. This 
statute is, to a considerable extent penal, because it gives a 

Q a 3 
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power of imprisonment not by way of satisfaction of llie debt. 
If a defendant is taken into cnsto^ly under this Act, it is so 
framed as to roserve to the plaintiff his right to obtain satis¬ 
faction of his debt afterwards. It was o&crwise under the 
old law, but hero it is simply used by way of ponishment or 
coercion, and tho party is subjected to imprisonment according 
to the circumstances of bis particular cose. It appears by the 
section in question that if a party wishes to recover or enforce 
payment of his debt he is to apply to some one of these Courts f«)r 
an order on his debtor, and he is to bo summoned, mid an inquiry 
is to take place in the matter. One material part of ibis in¬ 
quiry is his means of payment; and the Act infers a discre¬ 
tionary power, fur the Judge is to exercise his discretion with 
r^ard to the time to be given for payment of tho debt; that 
discretion depending principally on the means of the individual 
to pay. He has power to comnut in certain cases pointed, out 
by the Act of I'arlioment, such as the concealment of property, 
or misconduct in the mode of contracting the.debt; but that 
imprisonment is not in satisfaction of a debt; it is punishment 
for misconduct in the original contraction of the debt. But, 
among other things, a power is given to Inquire: he is to in¬ 
quire into tho means of the party to pay, and if he has means 
and does not pay immediately, it is to be adjudged when he is 
to pay. If he can presently pay, he is to be ordered presently 
to pay; and if he does not do so, he may bo committed. But it 
is obvious it must be clearly known as material to that Act 
whether, at the time he makes default, he had tho means of 
payment; for it is to be observed that this statute only deals 
with the person of the debtor, and leaves all the modes of acting 
with regard to property under the old Acts untouched. By tho 
present Act an additional remedy is provided against the person 
under certain circumstances, apparently with tlio view of punish¬ 
ing him: but this remedy is only in force on the Judge being 
satisfied that he wilfully withholds payment, ond has the means 
of making it. The Act is founded, apparently, on the in¬ 
humanity of sending a man to prison when he has not the 
means of paying, reserving a i)ower to punisli him if there is 
fraud fouud couiicetcd with the debt. The course of proceed¬ 
ing is this: it appears the party is to be summoned, and an in¬ 
quiry is to be mode as to his means of payment; and if It appears 
tliat he has the means of payment, by instalments or otherwise, 
lie shall be ordered to pay accordingly. It is necessary in the 
outset that the commissioner slmll exercise a discretion as to the 
periods to be named for payment. It is necessary that he 
should inquire into the tUeu circumstances of the party, and as 
to bis futui'c means of payment, because his not being ordered 
to pay at once pi'esupposes that he has not the means of paying 
then, and theroforo there most be an inquiry as to his future 
means of paying: for if he have the jiresent means of paying, 
he is to pay; and it is only on the presumption that he has not 
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tho prraent means of paying, that the Judge, under this Act of 
Parliament, would be authorized, acting iu the spirit of the 
Legislature, to grant time for the payment. Well, then, if time 
is granted, with reference to what object Is it granted? With 
reference to the subject of the moans^the probable means, at 
the period when the payment is directed to be made,—it appears, 
as to that point, that after the Judge shall have made an order 
specifying the certain periods of payment—there is to bo no 
other inquiry upon the subject—if tlie debtor do not pay, but 
luas the means of pa^iig the amount; according to the order of 
the Judge, there is a power to commit for a term not exceeding 
forty days. What is to regulate the Judge in prescribing the 
period of time for which the party is to be committed? You 
find that the original order is to be framed with reference to the 
moans of payment; what is to be tho foundation of the judg> 
ment to be formed with regard to the time for which the party 
is to bo ccmimitted ? Can it be doubted but that the debtor's 
means of ^ying must be ai least one of the essential points of 
the inquiry? And if that is to be one of the essential points of 
tliat inquiry, the Judge cannot by possibility make su eifectual 
inquiry into the means 6f paying, or at least with any cer¬ 
tainty of his conclusion being well founded, unless bo has lieard 
tho party who must best know with certainty tho means he hits 
of payment, and who is the only jierson to know Ids means of 
payment. And with regard to payment, many circumstances 
might exist of bodily misfortune, disappointment, and loss, wIdcJi 
the creditor might have no means of knowing, or any other per* 
son likely to be brought before the Judge l)y the creditor. As 
tbe period for commitment, therefore, is discretionary, it would 
seem that the inquii'y is to regulate the discrctlou: and whereas 
inquiry is necessary to regulate tbe discretion, common justicr? 
and general principles of right will require lltal the party most 
interested iu the i-csult of tbe inquiry—the party most fully 
possessed of the means of best answering satisfactorily tbe ob* 
ject of pursuing riie inquiry—should be heard. When, there¬ 
fore, the Act distinctly points to an inquiry of some kiiul, or 
some sort, as it must be taken to do when it makes tho period 
of imprisonment discretionary, it seems to follow that it is left 
to tbe general principles as to the parti<^ to be heard upon such 
inquiry so to t^e place, and as it may make a most material 
difference, and must make some difference to the psirty whether 
he is to he committed for two days, or for a week, or for forty 
days, while them remains matter upon which the jadiclal mind 
is to be exercised, it seems to follow that the party who possesses 
the best means of giving the information, and who is deeply 
interested in the result of the inquiry, should be heard. Here 
is, therefore, sometlung for inquiry, for tliat inquiry which is 
made the foundation of tbe judicial discretion. How cui it be 
meant that there is to be an exclusion of the party frmn being 
heard on inquiry, and, on that inquiry, on facts and cirenm- 
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stances ntOTe immediately connected with Mi own condition? 
When, therefore, it disSnctly points to a sammons, heating and 
examination, in the first instance, and when it points to a sub¬ 
sequent inqniiy, unaccompanied by any words excluding those 
(nrdinary means, of Judicial infimnation, namely, by hearing the 
party interested in the inquiry at all, the eldest rule of con¬ 
struction is, that the party should have notice before he is com¬ 
mitted. Wo fihd the statute based altogether upon the prin- 
dple that a debtor shall not he imprisoned who has not the 
means of paying; and tint being the principle of the Act, 1 
think it is l)^ construed by saying that the Judge should have 
the means of forming a distinct judgment, before be determines 
on the commitment, which is not to bo by way of satisfaction, 
but by way of punishmenK Feeling that doubt and hraitation 
iu my own judgment, which I ^er must feel when I hear the 
learned Judges of the Queen’s Bench have enterUuneda difii^nt 
opinion, I am yet coiwtrained to say, that the constructiou most 
consonant with the vieu^ of the Legislature, and'most consistent 
with general principles, and with the proper administration of 
justice, and the true construction of the Act itsdf, is, that 
when default ia made, if the creditor asks for the commitment, 
in order that the Judge may have tiie proper means of knowing 
what is the proper period of commitment, the debtor, who may 
have the means of laying before him the circumstances within 
his knowlodgo, must be summoned. I think, under the circum¬ 
stances of this case, the warrant is defective in the two respects 
painted oat, and therefore this rule ought to bo discharged. 


536. To what Pristms Parties may be committed ,— 
It having been found inexpedient to continue the 
power of the County Court Judges to commit to 
12 A13 Viet, nouses of -correction, the stat, 12 & 13 Viet. c. 101 
c. 101 . vvas passed, by which it is proWded that persons 
committed under the provisions of the County Courts 
Act, shall be committed to the debtors’ prison. 

Section 1 . Sect. ]. Whereas by an Act passed in the tenth year of Her 
fl A loTict. Mi^esty, intituled ** An Act for the more ea^ Secovery 

c. 96. of Small Debts and Demands in England,” power is given to tlie 

Judge in the cases therein mentioned to order that a party 
* summoned in respect of an unsatisfied judgment or order, or a 
defendant in any suit, may be committed to the common gaol 
or house correction of the county, district, or {dace in which 
such party or defendant is reudent, or to any prison wbidi 
should be provided as the prison of the Court, for any period 
not exceeding forty days: and whereas it fa inexpedient that 
persons should be committed under the swd Act to bouses of 
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correction: be it therefore enacted bythe Qaeen’s mpet escel- Boos VI. 

lent Majesty, by and mth the advice' and consent oC the Lords pK.vmcs. 

spiritual and temporal, and Commd^,m this present Parlia- 

ment assembled, and 1^ the antbority of the same, that from Bvmmn$ 

and after the thirty-first day of Augnst one thousand eight 

hundred and forty-nine so nmeh of the said Act as authorizes — 

To what 

any Judge to order any sneh party or defendant to be com-t prisoui 
mitted as hereinbefore menkoned shall be repealed; and it shall 
be lawftil for any Judge who would have been authorized under ted under 
the smd Act to order any party or defendant to be committed as fov frauds, 
aforesaid for any such period as aforesaid, to order sucfii party 
or defendant to be committed for the like period to the common 
gaol wherein the debtors under judgment and in execution of 
the Superior Courts justice may be confined for the county, 
city, borough, or placo in which such party or defendant is 
resident, or to any other gaol or debtora* prison for the same 
county, dty, borou^, or jdace whieh shall by any declaration 
of one of Her Majesty's principal Secretaries of State be allowed 
as a place of imprisonment for persona committed tmdor the 
said Act, so long as such declaration shall remain in force 
and nnrevoked, or to any prison which has been ot shall bo 
provided as in the said Act mentioned as the prison of the 
Court by tho Judge of which suoh (ofier may be made; and all 
the provisions of the said Act applicable to and cMmsequent 
upon the order for commitment under the power hereinbefore 
repealed, and to the prisons to which persons might be commit¬ 
ted under such order, shall apply to and be construed with '' 
reference to any order made under the power hereinbeforo con¬ 
tained, and the prisons to which persons may be committed 
under such order. 

Bv the 2nd section the same provisions are ex¬ 
tended to commitments for contempt. 

Sect. 2. And whereas by the said Act of the tenth year of Section 2 . 

Her Majesty it was enacted, that if imy person should wilfully 

insult the Judge, v any Juror, or any Buliff, Clerk, or 

o * • • ' perHons map 

officer of the Court for the time being, during his sitting Decommitted 
m attendance in Court, or in going to or returning from 
the Court, or should mlfully interrupt tho proceedings of contempt, 
the Court, or otherwise misbehave in Court, the Judge 
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sboold be empowered, if he should think fit, by a warrant 
under his hand, and sealed with the seal of the Court, to 
commit any such offender to any prison to which he had power 
to commit offenders under the said Act for any time not ex¬ 
ceeding seven days, or to impose upon any such offender a fine 
not exceeding five pounds for every such offence, and in default 
of payment thereof to commit the offender to any such prison 
as aforesaid for any time not exceeding seven days, unless the 
said fine were soonor paid: be it enacted, that from and after 
the thirty-first day of August one thousand eight hundred and 
forty-nine so much of the last-recited enactment as authorizes 
the Judge to commit any such offent’er to any sneh prison as 
tlierein mentioned shall be repealed, and in any case in which 
an}* Judge would under such enactment have, been autho¬ 
rized to commit any sneh offender to any such prison as 
mentioned, for such period as therein mentioned, such Judge 
shall be empowoi'ed, if he think fit, by warrant, os therein 
mentioned, to commit such offender for the like period to 
any common gaol wherein the debtors under judgment mid 
in execution of the Superior Coui*ts of Justice may be confined, 
for any county, city, borongh, or place wholly or in part within 
any district of such Judge, or to any other gaol or debtors^ prison 
for any such county, city, borough, or place which shall by 
declaration as aforesaid be allowed as a place of imprison- 
ment for persons committed under tlie said Act, so long as such 
doclaration shall remain in force and nnrevoked, or to any prison 
which has been or may be provided, ua in the said Act men¬ 
tioned, as the prison of the Court by the Judge of which such 
offender shall be committed. 

But if the debtors’ prison be situated at an incon¬ 
venient distance, the Secretary of State may authorize 
commitment to the house of correction. 

Sect. 3. Provided always, and be it enactefl, that where, by 
reason of any common gaol wherein debtors under judgment and 
in oxeentiott of the Superior Courts of justice may be confined 
beillg situated at an iucoavenlent distance, or of the crowded 
state of any such gaol, or otherwise, it shall appear to one of 
Her Majesty’s principal Secretaries of State expedient so to do, 
it shall be lawful for such Secretary of State, by order under 
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his handi to authorize to be used for the purposes of commit- Book VI. 
mentfi under the said Act of the tenth year of Her Majesty any p^^cttcb 

house of correction or commoit gaol in whicli such debtors as - 

aforesaid may not bo confined (to bo mentioned in such order)^ 


and to make orders for alterity the regulations of such house 

of correction or gaol as last aforesaid, so far as respects the — 

treatment of persons to be committed under this Act, in order state^my^^ 

that such persons may be treated as nearly as may bo in like authorize 

*,, , ... , coinmitniont 

manner as if they had been committed to a gaol in which such to honso of 

debtors as aforesaid may be confined, notwithstanding the regu¬ 


lations in fmve in such house of correction or gaol to which 


such persons maybe committed; and erory such order may 
from time to time be revoked or varied by such Secretary of 
State os occasion may require. 


Sect 4. Provided also, and be it enacted, that where, under' -S'crtion 4. 

the provisions hereinbefore contained, persons might be commit- GaoUmam- 

tained by 
lords of 

isaid Act which by reason of the tenure of any liberty or fran- 

chise, or otliurwise, is maintained at the private charges of the jwl-^sonw'not 

lord of such liberty or franchise, or of any other private person, to used 
, , . , , i wltboutthelr 

such gaol or pnson shaii not be used for the pm-iioscs of com- coiihcut. 

initments under the said Act until such ]oi*d or person as afuro- 

suid shall have given his consent in writing to such gaol or 

prison, being so used. 


ted to any gaol or prison not now used for the purposes of tlie 


Sect. 5. And whereas by the said Act of the tenth year of Sfitionh. 
Her Majesty, it was enacted, “ that it should be lawful for any ^ ^ joVict. 
Court holden under that Act, with the approval of one of Her c* 

Majesty’s principal Secretaries of State, to use as a prison for 
the purposes of that Act any prison then belonging to any 
Court holden under any of the Acts cited in the schedules (A.) 
and (B.) to that Act, in all cases where it should appear to the 
said Secretary of State that the common gaol or house of cor- 
roction of the county, district, or place in which the Court 
was established was inconveniently situated, or was not appli¬ 
cable for the use of the said Courts; and whenever any such 
prison should be so allowed to be used It should be doeified 
one of the commou gaols of the county for whidi it should 
be used, as if it had been provided after presentment of 
the insufiiciency of one common gaol for sncli county nndcr 
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the provisions of an. Act passed in the sixth year of the 
reign of Her Majesty, intituled “An Act to amend the Laws con¬ 
cerning Prisons and whereas a prison used under the said 
recited enactment for a division of a county may be deemed a 
gaol for the county at large: be it dedared and enacted, that 
where a prison allowed to be used with the approval of such 
Secretary of State shall be so used for any riding, parts, or 
dividon of a county having a distinct commission of the peace, 
or a distinct rate in the nature of a oounty rate applicable' to 
the maintenance of a prison for such riding, parts, or division 
(and not for the county at large), such prison shall be deemed 
one of the common gaols for the riding, parts, or division for 
which it is so used (and not for the county at large), as if it 
had been provided after presentment of the insufficiency of one 
cmnmon gaol for such riding, parts, or division rinder the said 
Act of the sixth year of Her Majesty, 



CAP. XL 


RECORDS. 


The Clerk of the Court is required to enter of record 
in a book kept for the purpose, all the proceedings of 
the Court. 

Sect. 111. And be it enacted, that the Clerk of ereiy Coart 
bolden under tbia Act shall cause a note of all plaints and 
summonaea, and of all orders, and of all judgments and exocu* 
tioDs, and returns thereto, and of all fines, and of all other 
proceedings of the Court, to be fairly entered from time to time 
in a book belonging to the Court, which shall be kept at the 
office of the Court; and such entries in the siud book, or a copy 
thereof bearing the seal of the Court, and purporting to lie 
Ngned-and certified as a trao copy by the Clerk of the Court, 
shall at all times be admitted in all Courts uid places whatso* 
ever as evidence of such entries, and of the proceeding referred 
to by such entry or entries, and of the regularity of such pro¬ 
ceeding, without any farther proof. 


Book VI. 

TUS 

PBACTICB. 

Cap. 11. 
lUcordi. 

SacUoit 111. 


Minutes of 
pfoc^logs 
to be kept. 
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Cap. 12. 
Writ of 
Error. 

fiectum 108. 

Ko execution 
shall be 
stayed by 
writ of error. 


WRIT OF ERROR. 

llie 108th section provides that the judgment in 
the County Court shall be final, thus :— 

Sect. 108. .And be It enacted, that no judgment or execution- 
shall be stayed, delayed, or reversed upon or by any writ of 
error, or supersedeas thereon, to be sued fortho reversing of any 
judgment given in any Court hulden under the provisions of 
this Act 

And 13 & 14 Viet, o. 61, 8. 15 :— 


14 Viet 
^.61, B. IS. 

Appeal to be 
* who fonu 
ot a case 
H^rrcd oil by 
b(<th parties, 
but if they 
f'lnbot n;;rec 
.IihIkc to 
M*rMc mid 
M'lfii it. 


Sect. 1.^. And be it enacted, that such appoiil shall be in the 
form of a case agreed on by both paities, or tUeir attorneys, and if 
they cannot agree the Jodge of the Connty Couri, upon being 
applied to by them or their atlomeys, shall settle the case, and 
sign it; and such case shall be tram^mitted by the appellant to 
the rule department of the Master’s oliice of the court in which 
the appeal is to be brought. 

537. No second suit for the same cause of action.’^ 
It is thus enacted by section 18 of the Extension 
Act: 


i^. No'ucond Sect. 18. And be it enacted, tliat if any party shall sue 

wmnrt court 1“ County Court for any debt or other cause of 

tor the tuiinc action for which he bath already Sued him and obtained jadg- 
ment in any other court, the proof of such former suit having 
been brought and judgment obtuned may be given, and the 
party so suing shall not be entitled to recover in such second 
‘i*>'pblo costs, suit, and shall be adjudged to pay three times the costs of such 
second suit to the opposite party. 

Removal of Cause ,—See Certiorari, ante, p. 349. 



CAP. XUI. 


nOOK VJ. 

ACTIONS BY AND AGAINST EXECUTORS 
AND ADMINISTRATORS. 

Action$ ^ 

Executors and administrators may sue and be sued agatnst 
in the County Courts. 


Sect. 66. And bo it enacted, that it shall be lawful for any 
executor or admiuistrator to sue and be sued in any Court Executors 
holden under this Act in like manner as if lie were a party in STraed! 
his own right and judgment, and execution sliall be such as in 
the like cose would be given or issued in any Superior Court. 


The words of this section are very general, and 
seem at first view to give an executor the right to sue 
in every case in which his testator might have sued; 
but, if we take the whole section together, the natural 
construction seems to be, that executors and admiuis- 
trators may sue and be sued in the County Court in 
the same manner and for the same causes of action 
as they may sue or be sued in the Superior Courts. 

538. Judgments for and against an Executor, 


Rule 27. Execution on a judgment U not to isBue by or Rukil. 
against any person not a party to such suit, wltliout a plaint j.jxcc^tioii 
and summons upon the judgment, the proceedings in which not to issue 

shall be the same as in ordioaiy cases. pkitit and 

Hummous. 

Rule 28. Where a judgment has been given for or against a Rule 28. 

]X5PSon deceased, his executors or administrators may in the Executors or 

same manner sue or be sued upon the judgment odminiRtra- 

tors may sue 

539 . Summons and Suhseqaent Proceedings, — Summon 
form of a summons to (or at the suit of) an executor 
or administrator is the same as in ordinary cases, qoent 
excepting only that it should state that the party sues 
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Boos VI. or is sued in his representative character. The other 
pBA^oii. proceedings also to judgment are the same as in 
•— ordinary cases. The judgment, however, varies acoord- 

^ nature of the defence, as be seen by 

and aga^ the following rules. 

Ezmdortf^. 

Role 29. The ordinaiy judgment agunst executors oradmi- 
oistratorB shall be, to pay the debt or damages and costs to be 
levied out of the goods of the deceased in tiieir hands, and as 
to the costs, if there are no snob goods, then to be levied out. of 
their own goods. 


Rvk 20 . 

Ordinarr 

Judjnnent 

ag<Unai 

tanauior*. 


RiOa 30 Where the defence is, that executors or adnunistra- 

— tors have felly admiuistored, if it be adjudged by the Court that 
they have assets not administered, then a like judgment ahMI 
go as in the above case, but only as to the goods of the deceased, 
nutravit. to the amount proved to be in their hands, and assets gwmdo 
acaideriatf as to the residue: the judgment as to costs shall be, 
that they be levied de bonis testatoru si, et si non, de bonis 
propms. 


Buie 31. If the sole defence by executors or administrators 
Ru^l. administered, and the judgment of the 

Judgment Court is for the defendants, it shall be, that the amount found 
adminfstratu to be due be paid and levied out of the assets of the deceased 

acciderint, and the costs shall be in the discretion of the 

Judge. 


T.ie following is the form of an 

_ • 

Execution against the Goods op a Testatob. 


No. 


In the County Gewri of 
(Seal.) 

Betiooen 


at 

'A. B., Plainiiffj 
and 

C. Execator of E, F», 

deceased. Defendant, 


Whereas at a Court duly holden at toithin the fwris- 
dictum of the said Court, on the day of before the 
Judge the eoAd Court, the saidplainti^, by the considered 
itonasidju^ymeni of the said Court, recovered against the said 
defendant, as executor [or admimstrator] ofB, F. deceased, 
the sum of £ for a oerfain debt hejbre that time due 
and oieing to the said plamiif by the said E. F., in his 
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lifetime, togetKer with the sum of £ for his coets of book VI, 

suit, by the said ^intiff in that behalf expended: And 

wh^eas the said defendant, by an order of the said Court, 

bearing date the day and year aforesaid, was ordered to pay 

the said debt [or damages] together with the said costs, and aga^st 

amounting together to t^ sum of £ [state the time for ^e€eiaa%de» 

payment]: And wheras the said sum of £ has not been 

paid to the said plaintiff, pursuant to the said order: These 

are therefore to require and order you forthwith to make 

and levy by distress and sale of the goods and chattels which 

were the property of the said E* F, in his lifetime, in the 

hands of the said defendant to be administered, wheresoever 

they may be found within the district of this Court, the said 

sum of£ , together with the costs of this execution; 

and also to seize and take any money or bank notes (whether 

of the Bank of Englander <f any other hank), and any 

cheques, bills of exchange,promissory notes, bonds, specialties, 

or sedurities for money, which were the property of the said 

E. F, in kis lifetime, which may there be found, or suck 

part or so mttch thereof ds may be suffeient for the satiS’- 

^ying of this execution and the costs of making and execu’- 

ting the same, if the said defendant Jtath so much thereof 

in his hands to be administered, and if he hath not so much 

thereof inhishands tobe administered, then tkcU you make and 

levy of the proper goods and chattels, money, or bank notes 

(whether of the Bank of England or of any other bank), 

and any cheqttes, bills of exeltange, promissory notes, bonds, 

specialties, or secttriiiea for money, of the said defendadt, 

the sum of £ for the costs and charges frsi above 

metitioned, and the costs of this execution, and of levying 

the same. 

Given under the seal of the Court, this day of 18 . 

By the Court, 

Clerk of the said Court, 

. To , High Bailiff of the said Court, and 

the other Bailiffs thereof. 

DAt . £ \ 

Costs 

Execution . 


Notice .—The goods and chattels are not to be sold until 
after the end of five days next following the day on which they 
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. Book VI. may lutve been taken, unless they be of a perishable natore, or 
pBACTicE. request of the said defendant. 


Cap. 13. 540. Mode of Proceeding on a Judgment of Assets 

jttando acMerint .—The plaintiff may, on a judgment 
Exmuor*,Ac. of assets quando accidennt, proceed by plaint, sug> 
nesting toat assets have come to the defendants 
hands. 


Rule 32. Rule 32. Whore judgment has been given against execu- 
Proceedings tors and administrators, that tho amount be levied upon assets 
mont of^' of the deceased gtiando acciderint, the plaintiff may at any 
qwndo time proceed by plaint against them, suggesting that assets 
accid«rttU. coma to tlicir hands, and the Court shall proceed and give 

judgment thereon, if for the plaintiff, us in mle 29, and if fqr 
the defendants, they shdl be entitled to their costs. 

* 

641. Proceedings on a Devastavit. —If it appears 
that the defendant has been guilty of a devastavit, the 
plaintiff may summon him before the Judge. 


Procoedluffs 
on a dews- 
tavit. 


■ Rule 33. WTiere judgment has been given that the debt (or 
damages) and costs be levied de bonvt iesfatoi'is, and the plain¬ 
tiff complains that the defendants have been guilty of a devas- 
tavitf inasmuch as no goods of the deceased are forthcoming to 
satisfy the execution issued, then a summons may be taken out 
in the form given in the schednlc, or to the like effect, and 
thereupon, as in ordinary cases, the Court shall proceed to the 
bearing and judgment; and if judgment be given ugaiust such 
executors or administrators, then it shall be that they pay tlie 
debt, or damages and costs, to be levied de honis testatoria si, 
4c. ei si non, de honis jn'oprtis. 


The following is the form of a 


SuMiibNs UPON A Devastavit. 

No. 

In the Comaig Covrt of at 
(Seal.) 

A. B.j Plaintiffj 
Between { and 

C. V.f JSxfciUor of E. 
deceased^ DefmdanU 

You art htr^ summoned to ajtpear at a Cotm^y Court to ' 
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he holden at on Hie day of at the Book VI. 

TUG 

ftour of in the forenoon, to axmoer the above-named pbaotxos. 

plaintiff in an action of conbraci, for ihat you, the defcnda$dj' 

have withheld^ wasted, and pnt to yoa/r own use, divers goods AHions ^ ■ 

and chattels which were the property <f E, F.j deceased, at the 

time of his death, and which came to the hands of you, the 

defendant, as exeador of the said £. F», to he administered, 

wheTvby the Judgment recovered against you hy the said plaintiff 

at this Court [or at the County Court held at in the ‘ 

couttty of on the day of [as the 

case may be] remains unsatisfied. 

And tahe notice —[Conclude and add notice as in Form 1, 
page 383.] 

Judgment against an Executor on a Devastavit. 

No. 

Jn tho County Court of at 

(Seal.) ^A. JJ., J’laiiti/ff, 

Eettoem-{ ^ ii^^^xtcufor of E. F., 

L deceased, Defendant. 

epon the hearing of this cause at a Court holden at 
on the day of it is adjudged that the said'dejen- 
dant, being the executor of E. F. deceased, hath made away^ 
wasted, and piU to his own use, divers goods and clwiteU [or 
moneys, i^c. os the case may be], which came to the hands of 
the said defendant as executor as aforesaid, to be adminis.. 
tered, whereby a certain judgmesit recovered hy the said 
plaintiff against the said defendant as executor as aforesaid, 
at a Court held on the day of remains unsatisfied, 
and that the said defendant do pay the sum of £ 
recovered by the said Judgment, together with the sum of 
£ tlte costs of this suit, to the Clerk of tfie Court, at 
his office, on or before, ^c. [as tho case may ; and it is 
further aa^udged, that if the said defendant make default 
inpayment thereof, an execution shall issue to make and 
levy the said several sums of £ a^id £ Of the 
goods and chattels of the saidE, F., if the said defendant 
hath so much thereof in his hands to be administered, and 
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if he hath not ao rnttch thereof in hands to be adminit- 

t^edj then to be made and levied of the proper goods and 
oha^U of4he te^ defendani. - - 

, ■ Given under the seal of the Courty thie day 18 
' ' ,. By the Court. 

' • 4 

■> - t ' 

ffote.—Tho execution upon this order may be drawn from 
tins fonn.*” 

1 


** If an executo reties on a defence, which he can 
.p^onati^know to'be frdse, the judgment agunst 
mm is to ^y debt and po^. de bontspropriis. 


Role 54. Where m an action against cxecotors or admi- 
mstrstors, the defence is that they are not executors or ad" 
ministnitors, or it is founded on some matter or thing arising 
nnce the death of the testator, or intestate, ear. a release 
to the defendants, if the jodgm^t of the Court be against 
them, it shall he. that the debt, or damages, and costs, be 
levied and pidd c2ie bonie teeiatorie eiy et si non, fh bonis 
propms. 


Eviubncb in Actions by and against 
Ezecvtorb and Adutnistrators. 


542, Ist. Actketeby Executors and Adminietratore* 
—The plaintiff must prove his representative capacity 
, by the production of the probate or letters of ad- 
ministration,'as to which see ante, p. 453. 

As to the cause of action, the endence will be the 
same as in ordinary cases. 

543. 2nd. Actions agaimt Eacseutors and Adminis- 
traitors .—The amount, or part of the amount, of a 
distributive share under an intestacy, or any legacy 
under a will, may be recovered in the County Court. 

Sect. 65. And, be it enacted, that the jurisdiction of the 
Oounty Court under this Act shall extend to the recovery of 
any demand, not exceeding the sum of twenty pounds, which 
Is the whole or part of the unliquidated balance of a part¬ 
nership account, or the amount or part of the amount of a dis¬ 
tributive share under an intestacy, or of any legacy under 
a will. 
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An action will also lie against an executor for any 
debt due from the testator. 

In an action against an executor or administrator^ 
^ the plaintifiP must prove the representative capacity 
of the defendant. In the case of an administrator 
or a rif^htful executor^ this may be proved by the 
production of the letters of administration orprobate. 

If it is sought to make ,the defehdant hxecutof de 
son tori, proof of some aets of intermeddling with th^ 
^ goods of the deceased must be adduced. Whht acts 
will make a man executor de son tort is a question 
of law ; but it is for ^the to say whether or not 
such acts are proved: (Fodget v. Priest, ^ T. R. 
97.) As to what is a sufficient intermeddle^ with 
the goods of the deceased to make a man liable as 
executor de son fort, see Bac. Abr. Executors, B. 3. 
Williams on Executors. 

Evidence for the Defendant, —The defendant may, 
let. Deny that he is executor or adn^nistrator. But 
if this issue is found against him, he becomes liable 
to pay debt and costa de bonis propriis, (Rule 34.) 

2 nd. He may show that he has tdreadv fully 
administered. If the defendant avers that ne hao 
administered all the testator’s goods that have come 
to his hands, it lies upon the plaintiff to prove assets 
existing at the time oi the entsy of the plaint: (Mora 
V. Qutn, 6 T. R. 10.) The mventory exhibited in 
the Beclesiastical Court is a proof of assets. (B, N. P. 
140.) 

In answer to the proof of assets, the defendant 
may show that he had, before the entry of the pla^t, 
exhausted those assets by payment of the debts of the 
deceased of as high or or a higher nature. The 
course of distribution is as follows;— 

1 st. Funeral expenses. 

2 nd. Expenses of proving the will, legacy duty, 

&o. 

• 3rd. Debts due to the Crown by record or speoiaify. 

4th. Certain debts created by particular statutes, 
as, for instance, debts due to a pansh by an overseer. 
(17 Geo. 2, c. 38, s. 3.) 

5tb. Debts of record, due as sacb from the de¬ 
ceased. 

6 tb. Debts due by special^ and rent. 

7 th. Debts on simple contract due to the Crown. 

8tb. Debts on simple contraot generally. Among 


Book TI. 
Tits 

FBAcnci 

Ctep. 13. 
Aetunt bff 
and agatrut 
EveaUerfAi- 
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Priority of 
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Book VI. 

TBX 

P&ACTICS. 

Cap. IS. 
Aetiotu by 
and agaimt 
Execatcra dx. 

Dobta en¬ 
titled to 
preference. 

Legacies, 
wh(m pay¬ 
able. 


which, wf^es of labourers and domestic servants are 
entitled to a preference: {Read v. Blunts 6 Sira. 567.) 

All debts, even those due on voluntary deeds, are 
to be paid before any part of the assets can be ap¬ 
propriated to pay legacies or distribute shares: {Lech- 
mere V. Carlisle, 3 P. Wms. 222.) 

All specific and general legacies are to be paid in 
full, before the residuary legatee will be entitled to 
anything. 

Legacies are not strictly payable until one year has 
elapsed after the testators death, but the executor 
may pay them sooner if he likes : {Wood v. Penoyre, 
13 Ves. 333; Pearson y. Pearson, 1 Scho. & Le- 


fevre, 10 .) 

jojjtoer of The defendant may also prove, by way of defence', 
° ' a retainer of a debt due to himself of an .equal or a 
higher degne. An executor de son tort cannot, 
however, retain for his own debt, though of higher 
degree, and though the rightful executor after a^on 
brought has consented to the retsuner: (CuWis v. 
Vernon, 3 T. R. 587.) 


piua of debts An executor or administrator may also show, by 
outstanding, defence, that there are other debts of a higher 

nature outstanding. But it is open for the plaintiff 
to prove, in reply, that the bond was given or the 
judgment obtained by fraud : (see 2 Saund. 59, u.) 

An executor or atuninistrator may also plead the 
Statute of Limitations. 
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544. What it is, —Replevin is the redelivery by tbe 
SherifPto the owner of i^oods distrained) upon security 
being given that he will prosecute his suit against the 
distrainer, and return the goods if it be adjudged 
against him : (Bac. Abr. Replevin, A.) 

545. By whom, —Any party who has either an abso> 

lute or qualified property in the goods distrained may 
replevy: (Gilb. Rep. 151.) Executors may have a 
replevin of the goods of the testator taken in his life¬ 
time : 156.) And a husband may replevy goods 

belonging to his wife, distrained whilst she was 
^femesme: {ib, 156.) 

546. Against whom, —Replevin lies against the party 
who actually took or ordered the goods to be t^en, 
and it may be against both the t^er and him who 
ordered the taking : (id. 152.) 

547. In what cases —The remedy by replevin is 
applicable to all cases of unlawfiil taking of goods. 
If, however, the ^ods have been taken by virtue of 
an execution issuing out of a Court of competent 
jurisdiction, or in oraer to a condemnation under the 
revenue laws, or for a duty to the Crown, replevin 
will not lie: (Com. Dig. Repl.; George v. Chambers, 
11 M. & W. 149; Cawthome v. Camp, 1 Aust. 212; 
‘Reno V. Oliver, Bunb. 14.) 

548. For what, —It is a general rule that whatsoever 
may be distrained may also be replevied: (1 Swanst. R. 
296 .) But neither money nor title deeds, nor things 
annexed to the freehold, excepting mowing crons, can 
he subject to replevin: (see Bac. Abr. Repl. F.) 

549 . How to obtain a Replevin, —Before the statute 
of Marlbridge, 52 Hen. 3, c. 21, the mode of proceeding 
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Book vxi. to obtain 'a replevin was by suing a writ of repleffiari 
nKfLETiK. of Chancery; but, by that statute, the 

Sheiiff is directed, immediately upon complaint being 
made to him, and without such writ, to proceed to 
replevy the goods. 

It is, however, provided by 13 Edw. 1, c. 2, that the 
''' Sheriff shall, before he divers the goods, tahe pledges 
( irom the plaintiff, not only to prosecute his suit, but 
also to^ return the cattle or goods, if a return be 
adjudged. And by 11 Geo. 2, c. 19, s. 23, it is en¬ 
acted that in every replevin of a distress for rent, the 
Sheriff or his deputy shall t^e from the plaintiff, and 
two responsible persons as sureties, a bond in double 
the value of the goods distrained (to be ascertained 
on oath of one witness), conditioned for appearing at 
the next County Court, and prosecuting the suit with 
effect and without delay, and for a return of the goods, 
if a return should be awarded. 

Bkplevis Bond. 

Fomof Know all men hy tKeeeprewnUf ThcU we of in 
boalr^" of and of in ike are 

jointly and severally held and firmly hound to Esquiref 

Skmff of the county of inih^ sum of of lawful 

money of ^ United Kingdom of Great Britain and Ireland, 
current in England, to be paid to the said Sheriff, or his certain 
aU<^meyj heirs, executors, administrators or assigns; for which 
payment, to he well and truly made, tee hind ourselves, and each 
and every of us, in the whole our and each and every of our 
heirs, exectiiors and administrators, firmly hy ikese presents. 

Sealed with our seals. Dated this . day <f m 

the year of our Lord one ihousand ^ht hundred andforty~ 

The condition of (his obligation is such that if (he above 
hounden do oner before the day of enter a 
plaint the County Court of holden at and do 

prosectUe his swt with effect and without delay against 
for the talcing and unjustly detaining of his cattle, goods, and 
chattels, to tvU, [here insert the particnlnrs] and do mahe 
return of (he said cattle, goods, and chattels, if a return thereqf 
shall be adjudged, then (his present ohligaUon shall he void and 
of none effect, or else to he and remain in full force and virtue. 
Sealed and delwered m (he presence qf 
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The Court mtisi^be one of the County Courts, and book vii. 
a bond conditioned for the party replevying to appear 
at the ancient County Court is not sufficient since the 
passing of the new County-Courts Act: {Edmmds v. 

Challis, C. B. 2 C. C. Chron. 142.) 

WABBA19T TO BbPLBVT. 

to wit. f 

£«gmre, Sheriff stf ihe eowUt/ aforesaid, Porm of 
to the BaiUff of the hundred '' in the «atd comty, and to replevy. 

John Doe and Richard Roe, my Bailiffs, and to every of them 
joiidly and severally, greeting. Forasmuch as A. D. [insert the ^ 
naineof tbe person distrained on] haJh found me sufficient seemity 
as well for prosectdmg his suittoilk effect against C. D, [name of ^ 
person who distrabed]./(>r taJeing and w^milyde^mng his cattle, 
goods, and chattels, to wit, [here set out the particulars thoreof] 
which the said hath taken and, unjustly detains, as it is 

said, as also for making return thereof, if retw'n thereof shall 
he adjudged ; d^refore, on behalf of the said I command 

you and every of you, jointly and severally, that without delay 
you replevy and came to he delivered to the said his said 
cattle, goods and chattels, and that you immediately summon the 
said to appear at the County Court of to be holden 
at on the day of' to answer the said 

in the plea (foresaid ; and in what manner you shall have 
eccectited this pivcepf, certify to me at my next County Court, to 
he holden at in and for the said county, on the 

day of next. 

Given undir the seed of my office, this day of in 

the year of our Lord one thousand eight hundred and forty, 

550. Replevin must he made before the Distress is Replevin 
sold. —The replevin must be made before the sale of 
‘the goods, which, in cases of distress for rent, may be the 
at any time after the expiration of five days from the is wad. 
time of the distress: {Jacob y. King, 5 Taunt. 451.) 

561. Capias ad Withernam. —If the goods have 
been eloigned or carried to places unknown, or out of 
the county, the Sheriff may issue precepts in the 
nature of alias and pluries writs, and if the officer 
returns an eloignment, he may issue a capias in wither¬ 
nam, by virtue of which, goods and chattels of the 
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defendant, to the value of those taken by him, may be 
seized and delivered to the plaintiff, which the plaintiff 
is enlitled to detain in pledge and use: (Wilkinson 
Rep. 20; Fitz. N. B. 74.) If, however, the de¬ 
fendant comes and pleads that he did not take the 
goods, or claims properly in the goods first dis- 
latuned, he will be entitled to a return of the goods 
taken under the capias ad withemam: (1 Ld. Raym. 
614.) 

652. Proceedings in Court —^These are regulated 
by the statute as follows:— 

Sect. 119. And be it declared and enacted, that all actions 
of replevin in cases of distress for rent in arrear or damage 
fusant which shall be brought in the County Court shall be 
brought without writ in a Court hdd under this Act. 

653. Plaint .—^The entry of the plaint is regulated 
by the statute and by the rules, as follows:— 

Sect 120. And bo it enacted, that in every such action of 
replevin the plaint shall be entercMl in the Court holden under 
this Act for the district wherein the distress was taken. 

Bulo 24. Where any cattle, goods, or chattels, taken as a 
distress for rent in arrear, or damage feasant, shall have been 
replevie<l by the sheriff, tlie party at whoso instance such re¬ 
plevin shall have been made, shall enter his plaint in the Court 
held under the authority of this Act, for the district within 
which such distress may have been made. < 

Buie 25. On entering a plmnt in replevin, the plaintiff must 
specify and describe In a statement of particulars, the cattle, or 
the several goods and chattels taken under the distress, and of 
the taking of which he complains. 

The following may be the 

Form of Particulars. 

No. 

In the County Court of at 

rA. Plaintifff 
Between < and 

^ C. jD., Defmdant, 

The followii^ af*e the partievlara qfOie cattle [or as the case 
may be] of A. A, taken under a dieiressfor rent [or damaye 
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fea8iant'\ hy C. i>., (U in t?te County of 

vnfhin the dutrict of this Court 

[Here enumerate the goods, chattels, &c. taken.] 

Z>ated this day of 

A. B., Phiniiff. 

554. iSttwimons.—^I’he form of the summons is the Sommonh. 
same as in ordinary cases, and the statement of the 
cause of action may be thus: 

In an action of Tort .—For the taking and seizing as a dis- 
tiess, and wrongfidJy detainu^ the goods and chattels of the 
plaintiff (the parHcidars whereof are heretmio annexed) 
whereby the plaintiff hath h-in injur^ and sustained damage to 
the amount of 20^, 


and Book VII. 

BEPIEVIN. 


555. Hearing and Judgment .—^These are provided 
for by the 26 tyi Rule, thus : 

Kule 26. All actions of replevin in cases of distress for rent 
in arrear, or damage feasant, shall be tried in a samTnary way Hearinif and 
jw other actions in tho Co\irts lield under the authority of this 
Act, and the judgment therein, in ordinary cases, whether for 
plaintiff or defendant, sliall be according to the forms in the 
schedule, or to tho like effect. 

The following are forms of 


JrmOMENT FOR PLAUmPF. 

No. 

In the Con^ity Court of at 

(Seal.) “A. B.j Plaintiff, 

Between < and 

^C. D., Defendant 

Upon hearing this cause at a Court holden at on the Pom ot 
day of it is adjudged ik<tit ike said plaintiff do for phtiutitt'. 
recoDC’' against the said defendant the sum of £ for his 
deht [or damages hyh'm sustained], together with the costs of 
suit, amounting to the sum of £ : and it is ordet'cd that 

the said defendant do pay the same to ike Clerk of the Court at 
his office in on or hefore the day of 

Given under the seal of the Court, this day of 18 . 

By the Court, 

Clark. 

Attendance at the office from ten tlUfour o'cloek. 
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Book vii. Judomekt FOB Defendant. 

BIPLBVtir. 


Form, of 
judgment for 
dofemdont. 


In Comty Cowi of at 
(Seal.) 

Between < and 

C C D., DefendanU 

Upon hea/rin^ Bda action Ojf repUoin at a Court holden at 
on the day of it is adjudged that dw said 
plaintiff do relam to the said defendant d\e cattle [or the goods 
or chaMeU, as the case bo, stating the particulars tliereof] 
forthwith [or as the case may be]; and that the said 
defendant do recover against ihe said plaintiff the costs of suitf 
amounting to the sum of £ ; and it is fvrih&r ordered^ 

that the said defendant do pay the same to the Clerh of the 
Comty at his office at- on or h^ore the day of 
Given under the seal of the Courts this day of 18 . 

By the Courty 

Clerh. 


Office hours from ten till four. 


Warrant to Hioh Baiuff fob a Return. 

No. 

In the Comty Court of at 

(Seal.) r A. B.j PhinUffy 

Between < and 

L C. B.y Defendant. 

Form of Upon hearing this action of replevin at a C<iurt holden 

high bailiff ^ ^oy of it was adjudged that the 

for a return, plaintiff do return to the said d^endant the caiih [or the 
goods or chattelsy as the case may be, stating the particnlara 
thereof] forthwith [or as the case may be ;] and whereas 
the said plaintiff has not returned to the said defendant the 
(male [or the said goods and chatteW\y pursuant to the said 
Judgment t these are tkerfore to require and order that without 
delay you cause the cattle [or goods and chattels aforesavdTj to 
he returned to the said d^endant. 

Given under the seal of (he Court, this day <f 16 . 

By the Court, 

Clerh of fAe said Court. 

To nigh Bailiff of the scud Court, 

and the other Bculiffs thereof. 
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556. Kemwal of Actions»’^A}X actiona of reple>'iD booe vii. 
in cases of distress for rent in arrear, or damage /eo- ®*^^*** 
sant, may be commenced in the County Court. If RenKvni of 
the rent or damage, in respect of which the distress 
has been made^ does not exceed 20^, and no (question 
of title arises, the Court has exclusive jurisdiction, not 
only to ent^tain the plaint, but also to proceed . 
therein to judgment and execution. Add tho^h the 
amount should exceed 20l., the authority of the Court is 
not thereby ousted, and if both parties consent, the judge 
may proceed therein, and his decision will be valia. If 
however, either pa^ shall declare to the Court that 
the title to any corporeal or incorporeal hereditaments, 
or any toll, market, fair, or franchise is in miestion, 
or that the rent or damage in respect of which the 
distress shall have been token is more than 20/., and 
will give security as directed by tbe 121st section, the 
jurisdiction of the Court will he thereby determined, 
and the plcunt must be removed to a superior tribu¬ 
nal. Hie cases decided on the construction of the 
58th section, as to what is a sufficient claim of title 
to oust the jurisdiction of the Court, do not apply to 
this section, as the words are different. In the former 
section the words are ** shall be in question,*’ and 
there must have been some positive proof that title 
was actually in question in order to determine the 
authority of the Judge. But to entitle either party 
to remove a plaint under the 12lBt section it will be 
sufficient for him to declare that title is in question, 
and bind himself to prove his assertion in a Superior 
Court. Either party may, therefore, at his own risk, 
remove any plaint in replevin from the County Court 
by a simple declaration without further proon The 
section is as follows: 

Sect 121. And be it enacted, that in case either party to Section 121 . 
any such action of replevin shall declare to the Court in which How oetionfl 
such action shall be brought that the title to any corporeal or 
incorporeal hereditament, or to any toll, market, fair or fran- removed, 
chise, is in question, or that tho rent or damage in respect of 
which the distress shall have been taken is more than tbe sum 
of twenty pounds, and shall become bound, with two sufficient 
anreties, to be approved by the Clerk of tbe Court, in such snms 
as to the Judge shall seem reasonable, regard being had to the 
natoro of the filaim, and the alleged value or amount of tbe 
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property in dispute, or of the rent or damage, to prosecnte the 
suit with effect, and without delay, and to prove before the 
Court by which such suit shall be tried that such title os afore* 
said is in dispute between the parties, or that there was ground 
for believing that the said rent or damage was more than twenty 
pounds, then, and not otherwise, the action may be removed 
before any Court competent to try the same in such a maimer 
as hath been accustomed. 


The following may be the form of the 


No. 


Bond. 


In iht County Count of holden at 
(Seal.) 


CA. B., Plaintiffs 
Between < and 

C. D., Defendant. 

Know all men hy these presents, that toe the ahove-wmed 
of in the of and 

of in the of are jointly and severally 

held and firmly hound to the <d)o^)e-named [plaintiff or defen^ 
dantj as the case may be] in the sum of of lawful 

money of the United Kingdom of Ch'eat Britain and Ireland 
current m Bttgland to he paid to the said [plaintiff er defendant 
as the case may be] or his certain attorney, exe^ors, adminis¬ 
trators or assignssfor which payment, to he well and truly made^ 
we hind ourselves, and each and ei>ery of us, in the whole our 
and each and every of our heirs, executors and administrators 
firmly hy these presetUs, sealed widi our seals. Dated this 
day of in the year qf Our Lord one thovr- 

sand eight hundred and forty- ; And whereas the 

above-named plaintif luith brought an action of replevin 
against the above-named defendant in the said Court of 
for the taHng and unjustly detaining of his cattle, goods, and 
chattels, for a distress for [rent or damage feasant;'] And 
whereas the said hath declared to the said Court, being ike 
said Court in which such action has been so brought as aforesaid, 
that [The title to certain corporeal oi’ incorporeal hereditament, 
or toll, market, fair, or franchise, as the case may be, and 
stating the particulars thereof, or the rent, or damage in rey)ect 
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of such diatrua haa haaai takm aa aforesaid^ ia inore than Booe VII. 
the sum of 20t] .Vow the coalition of this obligation is such 
that if the above-hounden do on or before the dag 

of remove into Her Majesty's Court of[^Queen'a Bench 

or Common Pleas'] the aaid amt in replevin for (he tcdeing and 
unjustly detaining of the aaid cattle^ goods, and chattels, and do 
prosecute Ute said tntU wUh effect and unthout cUlay^ and do 
prove before the Court by which such suit shall be tried that 
[such title ns aforesaid is in dispute between the sard parlies ; 
or, as the case maj be, there is ground for believing that the 
said rent or damage is more than 20/. J then tfus present obli¬ 
gation shall be void and of none effect, or else to he and remain 
in fidl force and virtue. 

Approved by (he Judge of (he said Court. 

Clerk of the aaid CotsH. 

Sealed and delivered under the seal of •> 
the said Court, in (he presence of\ 

It seems that the effect of the declaration is simply 
to entitle the party makin^^ it to remove the plaint, 
and it does not of itself put an end to the suit in the 
Court below, or even entitle the Judge to stiike out 
the plaint: (Tubby v. Stanhope, 1 Cox & Macrae. 

105, C. B.) 

The ancient County Court had jurisdiction to 
entertain actions of replevin to any amount (4 Inst, court. 
266), and such actions, if not removed by either par^, 
might have been there heard and determined. If, 
however, any right to freehold came in question, or 
ancient demesne was pleaded, or if it appeared that 
the taking was in right of the Crown, the Sheriff 
could proceed no further, and it became his duty to 
remove the proceedings to a Superior Court: (Co. 

Litt. 145; Bto. Abr. Repl.; Bac. Anr. Rep, K. 4.) 

Section 119 enacts generally, that all actions of 
replevin, &c., which shall be brought in the County 
Court, shall be brought without writ in a Court 
holden under this Act. Every plaint, therefore, in 
replevin, in cases of distress for rent or damage 
feasant, that might have been entered in the ancient 
County Court, may now be brought in the new 
Counfy Court, and we have seen that, as far as 
regarded the commencement of the action, the autho¬ 
rity of the ancient County Court was unlimited. 
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What, then, are the limits of the jurisdiction of the 
new. Courts ? It has been held that the proviso of 
section 58 does not apply to actions of replevin, per 
Lord Denman, C. J. in The County Court of La»- 
ctishire (1 Cox & Mac. 170.) We must, therefore, 
look to the 12 ] st section for such limits, '^at section 
enacts, that no action of replevin can be removed 
otherwise than is therein provided; unless, therefore, 
the terms of that section are complied with, the Coturt 
below must proceed with the action, though the rent 
or damage, in respect of which the distress has been 
taken, exceed 20/., and the jurisdiction of the Court 
will only be ousted by such a claim of title, or the 
like, as would have deprived the ancient County 
Court of juiisdiction. 

Formerly, actions of replevin were removable to a 
Superior Court, in every instance, by the plaintiff at 
pleasure, and by the defendant upon'reasonable cause 
shown : N. B. 69, M., 70, B.) But such actions 

brought. in the new County Courts can only be re¬ 
moved on the conditions speciffed by the 121st section. 

The new Counfy Court being a Court of record, 
actions of replevin as well as other proceedings in 
that Court, should be removed by certiorari ; (WDk. 
Rep. 26; Chitty’s Arch. Pr. 989, 8th ed.) And the 
writ of fecordari facias loquelam is only applicable to 
proceedings in Courts not of record: (w.) As to the 
proceedings to obtain a certiorari, see ante, p. 349. 

The application should, in the first instance, be 
made to a J^ldge at chambers, who may refer it to 
the Court if he thinks proper: {fiowen v. Evans, 
1 C. C. Chron. 376, Exch.) 

557. Proceedings if Plaintiff makes Default.-^li 
the plaintiff makes default in any port of the proceed¬ 
ings, or does not prosecute the action according to 
the terms of the b^-bond, the defendant may take 
an assignment of the bond ffom the Sheriff, and pro¬ 
ceed thereon against the plaintiff and his pledges: 
(Chitty’s Arch. Pr. 987» 8th ed.) 
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This IS specially ^ven by sect. 122 of the County nraMEvrs. 
Courts Act, as follows 

Sect. 122. And be it enacted, that when and ao soon as the 
term and interest of the tenant of any honse, land, or other Possession of 
corporeal hereditament, where the value of the ppeimBes.OT the 
rent payable in respect of such tenancy did not exceed the sum ^ iwovered 
of fifty pounds by the year, and upon which no fino shall have coimtycourt, 
been paid, shall have ended, or shall havo been duly determined 
by a legal notice to quit, and such tenant, or, if such tenant do 
not actually occupy the premises, or occupy only a part thereof, 
any person by whom the same or any jort thereof sh^l bo then 
actually occupied, shall neglect or refuse to quit and deliver up 
possession of the premises, or of such port thereof respectively, 
it shall be lawful for the landlord or his agent to entor a plaint 
in the County Court to be holden under this Act, and thero> 
upon a summons shall issue to the person so n^lecting or 
refusing. 

From the above enactment it appears that the fol¬ 
lowing are conditions precedent to the Court havinff 
jurisdiiction: 

1 . The Kelaiion of handlord and Tenant must exist 
between the Plaintiff and Defendant ,—The term 
“landlord” sh^ be understood to mean the person SSitSt 
entitled to the immediate reversion of the lands, or if between tho 
the property be holden in joint tenancy, conarcenary, 
or tenancy in common, shall be understood to mean 
any one of the persons entitled to such reversion: 

(sect. 142.) 
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The aimnal 
value or the 
rent (no flue 
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'paid) must 
not exceed 
fifty pounds 
by the year. 


The tenancy 
must have 
endr>d, or 
have been 
duly deter> 
milled by a 
legal notice 
to quit. 

Fmrtm v. 
Nonodl. 


la order to ffiye jurisdiction under this section, 
there must be the ordinary relation of landlord and 
tenant, and a mere constructive tenancy is not suf¬ 
ficient. This was held by Pattbson, J. m the case of 
Jones V. Owen (1 Cox & Macrae, 176*) That was a rule 
for a prohibition to restrain the Jud^e of the Caernar¬ 
vonshire Court from further proceeding in the case on 
the ground that there was no tenancy proved to exist 
between the parties beyond what was to be implied 
from the relationship of mortgagor and mortgagee. 
Pattbson, J., in delivering judgment said, “ This is 
clearly not within the Act, which obviously refers to 
cases between landlord and tenant. The section 
contemplates the ordinary relationship of landlord 
and tenant, and not that of mortgagor and mort¬ 
gagee. If there existed any such agreemeot as that 
contended for, then there should have been a notice 
to miit. The County C/Ourt, therefore, had no 
jurisdiction whatever,” 

' 2. The annual value or the rent (no fine having been 
paid) must not exceed fifty pounds by ike year. —If 
either the annual value or the rent be under 50/. the 
Court has jurisdiction. In the case of Fearon v. 
Norval (1 Cox & Macrae, 127), an application was made 
for a prohibition, on the ground that the value of the 
premises exceeded 50/., though the rent payable in 
respect of the tenancy was under that amount. But 
Pattbson, J. discharged the rule, and said, there 
is no pretence for saying, if the rent does not exceed 
50/. per annum and there is no fine, that it is not 
within the section, even though the value may be a 
thousand pounds. I am quite clear on that point.” 

3. The tenancy must have ended, or have been duly 
determined by a legal notice to quit. — Ehle, J., in the 
case of Fearon v. Norval {\ Cox & Macrae, 127), ruled 
that the question whether the tenancy had been pro¬ 
perly determined was one for the final decision of the 
County Court Judge; but Pattbson, J., in the case of 
Jones v. Owen (I Cox & Macrae, 176), intimated a con¬ 
trary opinion, and it is submitted that the view taken by 
Pattbson, J. is the correct one. If, looking at the 
122nd section, we ask when is the landlord entitled to 
enter a plaint ? llie answer which must suggest itself 
to every one is, when and so soon as the term and 
interest of the tenant of any house^ ^'c. shall have 
been ended, or shall have been duly determined by a 



THE COUNTY COURTS. 


667 


legal notice to quit. The landlord, therefore, has no Book vin. 
right, until that happens, to enter his plaint, and if the 
landlord cannot enter his plaint the Judge cannot — 
entertain it. From this it follows, that unless there 
has been a determination of the tenancy, the Judge 
has no power to enter upon the inquiry, properly 
speaking. All he can do is to examine into the facts 
and see whether or not he has jurisdiction, and his 
decision on that point may be reviewed by the Superior 
Courts: (JjtUey v. Harvey^ 1 Cox & Macrae, 115.) 

4, There must have been a neglect or refusal to 
deliver vp possession by the tenant or some person occu¬ 
pying the premises for him. 

5. The premises sought to be recovered must be 
situated within the jurisaictiott of the Court. 

This sufficiently appears from the judgment of 
WiGHTMAN, J., m the case of Ellis v. Peachy (2 C. euuw 
C. Chron. Il7i ^ B.), which is as follows: ‘'Upon a 
motion for a prohibition, it appeared that the aefen- 
dant resided within the jurisaiction of the Hertford 
County Court, but that the tenement of which pos¬ 
session was sought was situated out of the jurisdic¬ 
tion, and that a judgment had been given for a 
warrant to the Bailiff of the Court to deliver posses¬ 
sion. As the Bailiff has no power to execute this 
warrant out of bis own district, 1 am of opinion that 
the rule for a prohibition must be made absolute. 

The 122nd section authorizes the Judge to issue a 
warrant to any Bailiff of the Court to give possession. 

A warrant under this section would have no force 
beyond the district of the Court. With respect to 
warrants against the goods of a person, there is a 
power by section 104, to transmit them to the High 
Bailiff of other Courte; but no such power is given 
with respect to warrants for possession of tenements. 

It is not necessoiy to decide that the issue of a sum¬ 
mons ought to be prohibited \ but it is clear, that it 
is almost useless to proceed to judgment in a district 
where effective execution of suon judgment cannot he 
had.” 

558. Plaint —In the cases above mentioned, “ it plaint. 
shaU he lawful for the landlord or his agent to enter a 
plaint in the County Court to be holden under this 
act, and thereupon a summons shall issue to the 
person so neglecting or reusing.” ' 
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Book vm. The word ‘'agent,” shall be understood to mean 

usudly employed by the landlord in the 
' — * letting of lands, or in the collection of the rents 
Agent. thereof, or specially authorized to act in any particular 
manner by writing under the hand of such landlord. 
The following is the form of 


Summons to a Tenant holdino ovsb. 


No. 


at 


Between 


In the County Cottrt q/* 

(SeaL) 

A, B.f Plaintiff, 

I against 
C C. Z>^ IhfendanU 

Smomona to You are her^ summoned to appear at a County ‘Court to 

hofSover. ^ on the day of at the 

honr of in ihc forenoon, te answer to the above-named 
plaintiff, wherefore you neglect or r^fise to quit and deliver up 
to him possession of a certain ^messimge with appurtenances or 
part of a house, as the case may be] sitmte at 
And tidoe notice, if you do not appear at die said Court, and 
show cause why you do not quit and deliver up possession as 
aforesaid, you may, by order of the Court, be turned out of the 
possession held by you. 

Given under die seal of die Court, this day of 18 

Clerk of the said Court. 

To die above-named defendant. 

559 . Service of Summons. —This is* provided for by 
sect. 123 as follows:— 

SseSwn 123. Sect. 123. And be it enacted, that sncdi sammona as last 

The TTiMTiTifl.. aforesaid may bo served either personally or by leaving the same 
with some person being in and apparently residing at the place 
of abode of the person or persons so holding over as aforesaid; 
provided that if the person or persons so holding over, or any or 
ttthor of them, ermnot be found, uid the place of abode of such 
person or persons shall either not be known, or admission thereto 
cannot be obtained for serving such sommons, the posting of the 
Bud summons on some conspicaona part of the premises so held 
over shall be deemed to be good service upon such person or 
persons respeotively. 


in which 
Booh sum¬ 
mons 
be served. 
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560. Hearing and This is provided 

for by section 122, as follows 

‘ Sect 122. If the tenant or occnpier shall not tberenpon 
appear at the time and place appointed, and show canso to the 
coatrary, and shall still neglect or rofose to ddirer np p(»Bes- 
sion of the premises, or of such part thereof of which he is then 
in possession, to the said luidlord or his agent, it shall bo lawful 
for such landlord or agent to give to the Court proof of the 
holding, and of the end or other determination of the tenancy, 
with the time or manner tiiereof, and, where the title of the 
landlord has accrued ^ce the letting of the premises, the right 
by which he claims the possession; and upon proof of service 
of the summons, and of the neglect or refiisal of the tenant or 
occupier, as the case may be, it shall be lawfhl for the Judge'to 
issue a warruit under the seal of the Court to any Bailiff of 
the Court, requiring and authorizing Mm, within a period to be 
therein named, not less than seven or more than ten clear days 
from Die date of such warrant to give possession of the pre¬ 
mises to such landlord or agent; and such warrant shall be s 
sufficient warrant to the said Bailiff to enter upon the premises, 
with such such assistimts as he shall deem necessary, and to 
give possesion accordingly. 


Boos vin. 
SBCOVXST or 
TENUISMTS. 

Rearing and 
judgmeat. 

Bectum 133. 

If tenant, 

Sec. neglect 
to appear, 
or rofuw to 
give posses¬ 
sion, judge 
may, on 
pi-oof of ser¬ 
vice of 
sainmoRR, 
issue a war¬ 
rant to 
enforco.tlie 
same. 


The warrant is to issue only in case the tenant or 
occupier shall not appear at the time and place 
appointed and show cause to the contrary.” It was 
contended, in the case of Fearon v. Norval (1 Cox & Fearon r. 
Macrae, 127), that it was sufficient to show some cause, 
whether good or bad, but Erlb, J. held, that it 
must be such cause as amounts, in the opinion of the 
Judge, to a defence. **The words of the statute,” 
said his lordship. *^are, *If the tenant or occupier shall 
not thereupon appear, and show cause to the contrary,* 
and, in my opinion, those words require the tenant to 
show such cause as constitutes, in the opinion of the 
Judge, a defence,*’ The following is the form of 


JUDGMESrr FOB THE RbCOVEBT OF TsNBMEBT. 
No. 

In ifiH County Court of ct 
(Seal.) 

Between 


rA. B., Flauttif, 
.< and 


i>., Defendant. 

Upon the hearing of thia oatue at a Court holden at on Judgmentfor 
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Boov. vni. 

HKC(}T£BY 01 
TKNBMENTS. 

the recovery 
of toncmcut. 


Warmnt for 
delivery of 
possesion 
and execu¬ 
tion for coste. 


ihs day of it is adju(^edf that the said plain¬ 

tiff do recover against the said defendant, possession of a c&r- 
tain house [cn^ land or part of a certain house"] at to- 

ge^ier wUh the costa of smt, amounting to the sum of £ , 

and it is ordered ihed the said defendant do forthunth qtdt and 
deliver up possession of the said house [or, ^o.] to the sHid 
plaintiff; and that a warrant do forthwith issue to mforce this 
adjudication, and to require and authorize the Bailiff of the 
said Court to give possession of the said house [or, (joi] to the 
said plaintiff, within dags from the date of such war- 

rant; and'it is further ordered, that the said defendant do pay 
the said sum of £ for the said plaintiff’s costs, to the 

Clerk of this Court, at his office in , on or before 

the day of 

Given under the seal of the Court, this' day of 18 . 

By the Court, 

CUrk. 

Office hours from ten till four. 

The order must be for the defendant to quit the 
premises forthwith, and the warrant must be executed 
within a period to be therein named, not less than 
seven, nor more than ten, clear days, from the date of 
the warrant. If the judgment or warrant direct 
possession to be delivered at a j^riod which is more 
than ten clear days after tb« trial, the judgment and 
all the subsequent proceedings are altogether void, 
and a new plaint may be entered : (Fearon v. Norval, 
1 Cox & Macrae, 176) 
llie following is the form of 


Wabbaot for the Demverv op Possession and 
Execution for Costs. 


No. 


In the County Court of at 

(Seal.) r.4. B., Plaintiff, 

Between < and 

^C. D., Defendant, 

Whereas upon the hearing of this cause at a Court holden 
at on the day of it was adjudged, 

ihoit the said plaintiff do recover agamat ike said defendant, 
possesmon of a certain [house, or land, or part of a certain 
house, as in the stimmons] at together wkh the costs <f 
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suit^ a/tMimting to swn of £ , and it wu ordered Boos Vlir 

that the said defendant do forthwidi and deliver vp poe- 

sesaim of (he said to the »aid plaintiffs amd pay the — 

said sum of £ for the said plaintiff's &>sta, to the 

Ckrh of this Courts at his office in on or before die 

day of And whereas the said defendant 

hath not quitted and delivered up possession of the said 
to the said plaintiffs nor paid the said sum of £ for 

the said plaintiff^s costs, to the Clerk of this Court, These are 
therefore to require and order you to give possession qf the 
said to the said plaiiUiff, vjkhin days from 

the date hereof And these are ihtrefore further to retpiire 
and order you forthwkh to make and lery, hy distress and sale 
of the 0^^ chattels of the said defendant, wherever they 
may he found within the district of this Court {excepting the 
wearing apparel and hedding of the said defendant or his 
family, and the tools and implements of his trade, if any, to the 
value of Jive potmds'), the said sum of £ and also the 

costs of this warrant and execution ; and also to seize and take 
any money or bank-notes (whether of the Bank of England or 
any other hank') and any cheques, hills of exchange, promissory 
notes, bonds, specialties, or securUies fn' money, of the said 
defendant which may he there found, or such part or so much 
thereof as may be sufficient for the satisfying of this execution, 
and the costs of making and executing the same. 

Given under the seal of the Court, this day of 18 . 

By the Court, 

Clerk. 

To the nigh Bailiff of the said Court 

and the other Bailiffs thereof. 

Costs . £ 

Eaecuiion . 

Notice .—The goods and chattels are not to be sold until after 
the end of five days next following the day on which they may 
Itave been taken, unless they be of a perishable nahure, or at the 
request of the said defendant. 

** Provided, that entry upon any such warrant shall Proviao. 
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Erldoncc. 


not be made on a Sunday, Good Friday, or Christmas- 
day, or at any time except between the hours of nine 
in the morning and four in the afternoon.” 

6^1, Evidence. —The plaintiff must prove, 

1st. His title as landlord. 

2nd. The tenancy of the defendant. 

3rd. That the rent or annual value does not exceed 
507. 

4th. The determination of the tenancy. 

5th. The neglect or refusal of the defendant to 
deliver up possession. 

6th. That the premises are situated within the juris¬ 
diction of the Court. 

7th. If the defendant does not appear, proof must 
be given of the service of the summons. 

■^ere the landlord who actually let the premises 
brings the action, proof of the tenancy is sufEcient 
evidence of title against the tenant to whom he let 
the premises, or any one claiming under him, for a 
tenant is estopped from disputing his landlord’s title: 
(Fleming v. Gooding^ 10 Bing. 549; Taylor v. Need’- 
ham^ 2 Taunt. 278; Doe v. Mills, 2 Ad. 8c E. 17-) 
A tenant may, however, show that, since the letting, 
his landlord’s title has expired. He may show that 
the landlord, pending the tenancy, sold his interest 
{Doe V. Watson, 2 Stark. 230), or mortgaged the 
premises {Doe y. Edwards, 6 Car. & F. 208), or that 
he has become bankrupt {Doe v. Brown et al., 7 A. & 
£. 447)» or that he was but second mortgagee, and 
that the first mortgagee has claimed the rent, and 
compelled the defendant to pay it to him: {Doe v. 
Barton et ah, 9 J* 57, Q. B.) 

Where the title of the landlord has accrued since 
the letting of the premises, the right by which he 
claims the possession must be proved. If the plain¬ 
tiff claims title under the former landlord, it will be 
sufficient for him to prove his derivative title, as 
heir or assignee, or the like, and he need not prove 
the title of the former owner, as the tenant will be 
estopped from denying it: {Rennie v. Robinson, 
1 Bing. 147.) 'Fhe defendant may dispute the plain¬ 
tiff’s derivative title unless he has acknowledged him 
as landlord, as, for instance, hy payment of rent; 
(Phillips V. Pearce, 5 B. & C. 433.) An acknow¬ 
ledgment, or even an attornment, is not conclusive 
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against the tenant, if it appears to have been made Book vm. 
by mistake: {Gravenor v. Woodhtmse and others, 

1 Bing. 38 ; Cornish and others v. Searell, 8 B. & C. _ 
471.) 

562. Indemnity to the Judge, Clerks, Bailiffs, and 
other officers. —^I'he statute has provided the following 
protection for officers in the performance of their 
duties. 

Sect. 124. And 1>e it enacted, that it shall not be lawful to Section 124. 
bring any action or prosecution against the Judge or against judges, 
the Clerk of the Court by whom such Trarrant as aforesaid 5^ 
shall hare been issued, or against any Bailiff or other person by <^cct 8 not 
whom such warrant may be executed or sununons affixed, for action^on 
issuing such warrant, or executing the same respectively, or 
affixing such summons, by reason th.it the person by whom the 
samo shall be sued out had not lawful right to the possession of 
the premises. 

It would seem that this section protects the Judge 
and the officers of the Court only in cases where the 
Court has jurisdiction. If, therefore, the Judge pro¬ 
ceeds on insufficient evidence of the facts necessary 
to give him jurisdiction, both he and the officers who 
execute the warrant will be liable to an action of 
trespass. 

563. How far the Landlord is protected.^lf the 
landlord has a lawful title to the possession of the 
premises, he will not be deemed a trespasser by 
reason of any irregularity, but the person aggrieved 
may recover damages for any special damage he may 
sustain in consequence of such irregularity. 

Sect. 125. And be it enacted, that where the landlord at the Section 125. 
.time of applying for such warrant as aforesaid had lawful right whero laud- 
to tile possession of the premises, or of the part thereof so hold 
over as aforesaid, neither the smd landlord nor his agent, nor be shaU nS 
any other person acting in his behalf, shall be deemed to be a treajSS^I^ 
trespasser by reason merely of any irregularity or informality in reason of 
the mode of proceeding for obt^ing possession under the autho- 
rity of tins Act, but the party aggrieved may, if he think fit, 
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Book VTII. bring an action on the case for such irreguliirity or informality, 
TEKfiUBNTM. wbich ths dsmago alleged to be sastaiued thereby shall be 
specially laid, and may recover ^ satisfaction for such special 
damage, with costs of suit; provided that if the special damage 
80 laid be not proved, the defendant shall be entitled to a vor> 
diet, and that if proved, ‘but assessed by the jury at any sum 
not exceeding five shillings, the plaintiff shall recover no more 
costs than damages, unless the Judge before whom the trial 
shall have been holden shall certify that in his opinion full costs 
ought to be allowed. 

564. lAahiliiy of the Landlord when he has no right 
to the Possession—Hoio Execution (f Warrant of 
Possession may be stayed.-^lf the pontiff has hot, 
at the time of suing out the warrant, lawful right to 
the possession, he will be deemed a trespasser, though 
the warrant be not put in force. And the defendant 
may bring his action to such right, proceedings in 
the Court below being in the meantime stayed on 
security being given. 

Section 126. - Sect. 126. And be it enacted, that in every case in which the 

Uow exeou- person by whom any such warrant shall be sued out of the 
ofCounty Court had not at the time of suing out the same lawful 
poasessiou right to the possession of the premises, the suing out of any 

rtaycdf such warrant u last aforesaid shall be deemed a trespass by 

him against the tenant or occupier of the premises, although no 
entry shall be made by virtue of the waijoiit; and in case any 
such tenant or occupier will become bound, with two sufficient 
sureties, to be approved by the Clerk of the Court, in such sum 
as to the Judge shall seem reasonable, regard being had to the 
value of the premises, and to the probable cost of such action, 
to sue the person by whom such warrant was sued out with 
effect and without delay, and to pay all the costs of the pro¬ 
ceeding in such action in case a verdict shall pass for the 
defendant, or the plaintiff shcUl discontinue or not prosecute his 
action or become nonsuit therein, execution upon tiie warrant 
shall be stayed until judgment shall have been given in such 
action of trespass; and if upon the trial of such action of tres¬ 
pass a verdict shall pass for the plaintiff, such verdict and 
judgment thereupon shall supersede the sud wairant. 
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Book VIII. 

BSCOTXBT OF 
TE!fS]l£NT8. 


The following may be the fonn of a 


Bokd for Staying Warrant of Possession. 


Kiuno all men hy tkue.^vescniBy that we €> D.^ JE. F.y G. n.y [Uie Bond for 
defendant and two gtiretiee2 are jointly Held andjirmly hotmd to of 

A[theplaintijl]2 in the sum of £ [insert the sum approved Possession- 
of by the judge,] to be paid to the said A, ^ or his certain attorneyf 
executors, administrators, or assigns; for which payment, to be 
well and ti uly made, we hind ourselves and ea/ch of us, omf each 
and every of our heirs, exemdors, and admi!mirixtors,firn\ly by 
these presents. 

i)(ttedthis day of AJ),,\S . 


Tite condition of this obligation is such that if the above 
hounden C. 0., E. F,, G, E., shall hristg an action of trespass 
against the said A , with effect, and wiiltoui deday, for suing out 
of the Comty Court a waiTant of possession, bearing date the 
day of , and pay all costs of ike proceeding in said 
action in. case a verdict shall j>a8s for the defendant, or Hie 
plaintiff shall disconHmte or not prosecute hts action, or become 
nonsuit therein; that then this pruseni ohUgation shall he void 
and of none effect, or else to be and remain in full force and 
virtue. 


C. D. (l. 8.) 
E. F. (u s.) 
G. IT. (l. 8.) 


Approved of by me, A, B., judge of the County Court of . 
(Seal of the Court.) 


565. Proceedings on the Bond .—These are provided 
by the statute, thus:— 

Sect. 127. And be it enacted, that every bond given on the Sectwn IVi. 
Temovnl of any action out of the County Court, or upon staying i»rocce(Iinga 
the execution of any such warrant of possM^lnn as aforesaid, or the bond 
on moving for a new trial, or to set aside a verdict, judgment, wanunt^of 
or nonsuit, shall be made to the other party to the action at the g^®**®*'®*** 
costs of such other party, and shall be approved by the Jadge, 
and attested under the seal of the Court; and if the tamd so 
taken be forfeited, or if, upon the proceeding for securing which 
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saoh bond was given, tlio Judge before whom snch proceeding 
shall be had shall not certify upon the recwd in Court that the 
condition of the bcmd hath been fulfilled, the party to whom 
the bond shall have been so made may bring an action of debt, 
hnd iTecover thereon: provided always, that the Court in which 
snch action as last aforesaid shall be brought may by a role of 
Court give such relief to the parties liable upon such bond as 
may be agreeable to justice and reason, and snch rule shall have 
the nature and efiect of a defeasance to such bond. 
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PROCEEDINGS FOR PENALTIES. ' 


CAP. 1. 


PENALTIES. 


The County Courts Act imposes various penalties p^cbedinos 
for offences under it, and provides the manner of fos 
recovering them, thus:— penalties. 


Sect. 130. And be it eimrtpd, that all penalties, fines, and 
forfeitures by this Act inflicted or autliorizcd to ho imposed 
(tho manner of recovering and applying whereof is not hereby 


Cup. 1. 
PenaUka. 

Section 130. 


otherwise particularly directed) shall, upon proof before any 
justice of tbo peace having jurisdiction u-itbin the foonty or iccovei-cd 
place where the offender shall reside -^r be, or the offence shall julticeraurt 
bo committed, eitliei’ by tho confession of the party offending, l>y 
or by tho oath of any credible witness, bo levied, with the costs 


attending the summons and conviction, by distress and sale of 
the goods wid chattels of the party offending, by warrant under 
the hand of any snch jnstiee; and the overplus (if any) after 
such penalties, fines, and forfeitnres, and the charges of such 
distrc.ss and sale, are deducte<l, shall bo returned, Upon demand, 
unto tlie owner of snch goods and chattels. 


It will be observed that the application must be 
made, either, 

Ist. To a magistrate of the County wherein the 
offender resides; 

Or, 2nd. To a magistrate of the County in which 
the offence ^vas committed, and none other have 
jurisdiction. 
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666, Mode of Proceeding .—The process is as 
follows:— 

Sect. 134. And be it enacted, that in all cases in which hj 


this Act any penalty or forfeiture is made recoverable before a 
— Justice of the Peace, it shall be lawful for such Justice to 

_ * summon before him the party complained against, and on sncli 

Justices may Bummons to hear and determine the matter of such complaint, 
NUmmonfiln and on proof of the oflence to convict the offender, and to 
of^panaSaes.^ adjudge him to pay the penalty or forfeiture incurred, and to 


proceed to recover the same, although no information in writing 


shall have been exhibited before him; and all such proceedings 


by summons without information in writing shall be as valid 

and effectual to all intents and purposes as if an information in 

» 

writing had been exhibited. 


567. Form of Ctmricfion.—'rhis has been expressly 
enacted by the statute so as to prevent formal objec¬ 
tions. 


S&uwn 135. Sect, 135 , And be it enacted, that in all cases where any 
Foi*in of conviction shall bo had for any offence committed against this 

conviction, ^ conviction may be in the words or to the cflect 

following; (that is to say,) 

Be it remembered, tiiat on this day of in 

the year of our Lord A. B. is convicted before of 

Her Majesty’s Justices of the Peace for the [or before 

a Judge appointed under an Act passed in*the year of 

the reign of Her Majesty Queen Victoria, intituled here insert 
the title of this Act,^ of having [state ihe o^ence] ; and 1 [or 
we] the said do adjudge tiio said to forfdt 

and pay for the same the sum of or to bo committed 

to for the space of . Given under 

hand and seal the day and year aforesaid ” 


Sect. IdC. And be it enacted, that no order, verdict, or 
Proceedings judgment, or other proceeding, made concerning any of the 
matters aforesaid, shall be quashed or vacated for want of 
form. 


not invalid 
for ^rant of 
form. 


Distress 

thereon. 


568. Distress thereon ,—After conviction a warrant 
is issued by the Justice authorizing the levying out 
of the goods and chattels of the o&nder the amount 
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of the penalties with the costs attending the summons 
and conviction: (section 130.) 

The offender may^ in default of security^ be detained 
till return of warrant of distress. 

Sect. 131. And be it enacted, that if any 6U(di penalties, 
fines, and forfeitares respectively shall not be paid forthwith 


BOOE IX. 

PaOdZEDlMOS 

POB 

PEHALTIBS. 

Cap. 1. 
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Section 131. 


upon convicti<m, it shall be k'vfol for such Justice to order the ^ de&ult of 

sccunty, 

offender so convicted to bo detained in safe custody until retoru offender may 
can be conveniently made to such warrant (ff distress, unless 
such offender shall ^ve sufficient security to the satisfaction of 
such Justice fur his appearance before him on such day as shall 


be appointed for the return eff such warrant of distress, such 
day not being more than eight days from the time of taking 


any such security, which security such Jnstice shall bo empow¬ 
ered to lake by way of recognizance or otherwise as to him shall 
seem fit. 


Tlie distress shall not be unlawful for want of form, 
either shall the party be deemed a tres])asser ab 
initio on account of any irregularity. 

Sect. 137. And be it enacted, that where any distress shall be Section 137. 

made for any sum of money to be Ievic<l by virtue of an Act, p^tress not 

the distress itself shall not be deemed unlawful, nor the pai*ty unlawful fur 
, . , , , , r want of form, 

making the same be deemed a trespasser, on account of any 

defect or want of form in the information, suirimons, con>'ictlon, 
wui'rant of distress, or other proceeding relatijig thereto, nor 
shall tho party distraining be deemed a trespasser from tlie be¬ 
ginning on account of any irregularity which shall afterwards 
be committed by the party so distraining, but the pemon 
aggrieved by sneh irregularity may recover full satisfaction for 
the special damage in an action upon the case. 


569. Commi^men^—And in default of distress the 
offender may be committed. 

Sect. 132. And be it enacted, that if upon rotuni of such Section 132. 
warrant it shall appear that no sufficient distress can be bad 
thoronpon, or in cose it shall appear to the satisfaction of such distress. 
Justice, either by confession of the offender or otherwise, that 
he hath not within the jurisdiction of such Justice sufficient 
goods and chattels whereon to levy all such penalties, forfeituies, 

8 S 2 
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costB, Bnd charges, such Justice rnay, at " 

iBBTiing ant warrant of distress, commit the offender to the 
common gaol or house of correction for imj tune^ ^cecding 
three calendar months, unless such penalties, forfeiture, 
fines, and all reasonahle chmrge attending the recovery thereof, 

shall be sooner paid and satisfied. 

As to the recovery of penalties before a Judge, see 

ante. Book IV. 



CAP. n. 


LIMITATION OF ACTIONS. 


This is provided for by sect. 1383 as follows: 

Sect. 138. And for the protection of ]>ersons acting in the 
execution of this Act, be it enacted, that all actions and pro> 
secutions tu be commenced against any person for anything 
done in pursuance of thi& Act shall be Imd und tried in the 
county where the fact was eomuiittcd, and sIioU bo commenced 
witliiu three colondiu- months after the fact committed, and not 
afterwards, or otherwise; and notice in writing of such action, 
and of the causo thereof, shall he given to tlic defendant one 
calendar month at least before the commencement of the action; 
and no plaiutitf shall recover in any such action if tender of 
sufScient amends shall have been made befui-c such action 
brought, or if after action bi'ought » sufficient sum of money 
shall have been paid into court, with costs, by or on behalf of 
the defendant. 


UooK IX. 

t’HOCEbDINHH 

i^a 

rSMALTfl.S. 


Cap. 2. 
Zimitation 
o/artwns 

Section 13h. 

LiraitiUioa or 
m'tion^ for 
\iroccc(Unf^!< 
in executiou 
of ihla .ict. 


In order to entitle a party to the protection afforded 
by this section, it is not necessary that the thing done 
should be authorized by the Act, but it is sufficient 
that the defendant had reasonable grounds for be¬ 
lieving that ho was acting in pursuance of the statute, 
and that he did the Act complained of bona fide in 
pursuance of such belief. Mere honafideSi however, 

. IS not sufficient to entitle any party to the protection 
of ^this section; but the act done must be of such a 
nature and description, that the party doing it may 
reasonably have supposed that the act gave him autho¬ 
rity to do it: (see Cann v. Clippertoti, 10 A. & E. 58'i; 

Jndster v. Borrow, 9 A. & E. 634; Cook v. Leonard, 

6 B. & C. 355, 356.) SetUton ISO. 

Sect. 139. And be it enacted, that if any person shall bring 
any STiit in any of Her Majesty’s Superior Courts of Record in non of 
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Book IX. respect of any grievance committed by any Clerk, BuHff, or 
***^*^* 0 ^**°* officer of any Court boldon under this Act, under colour or pre- 
pEKALTiEe. tenco of the process of the said Court, and the Jury upon the 
Cap 2. trial of the action shall not find greater damages for the plains 
tiff than the sum of twenty pounds, no costs shall ho awarded 

- to the plaintiff in such action unl^ the Judge shall certify in 

Court upon the back of the record that the action was fit to be 
brought in such Superior Court. 

This section only applies to the Clerk, Bailiff, and 
ofi&ccrs of the Court, and does not apply either to the 
Judge or to the suitors. The object in view was, 
probably, to grant to the ofifeers of the Court an 
extra amount of protection on account of their being 
bound to pay implicit obedience to the cpmmands of 
the Judge. It is not, however, easy to reconcile the 
policy of this section with the provision of section 
128. By the latter section it is pro\rided, that in actions 
“ where any oflBcer of the County Court shall be party, 
except in respect of any claim to any goods and chat¬ 
tels taken in execution of the process of the Court, 
or the proceeds thereof, may be brought and deter¬ 
mined in any such Superior Court, at the election of 
the party suing or proceeding, as if this Act had not 
been passed.” What, then, is the object of this pro¬ 
viso ? It is evidently to secure the plaintiff against 
all risk of a partial decision by a Judge who might be 
disposed to favour his own officers. But if there be 
any actions against officers in which the Judge would 
be more likely to be partial than others, they are those 
to which section 139 applies. That se^ion, however, 
enacts that the plaintiff shall have no costs if he sues 
in a Superior Court. That the Judge has power to 
certify at the trial does not remedy the inconvenience, 
for it would require very strong circumstances indeed 
iO induce a Judge of one of the Superior Courts to 
presume that any inferior Judge would act partially. 



BOOK X 


SUING IN FORMA PAUPERIS. 


A j)oiiit of very considerable importance in County 
Court practice was lately decided by the Court of 
Common Pleas in the case of Chinn (a pauper) v. 
Butter (14 L. T. 203.) It is that the Judges of the 
County Courts may allow parties to sue in formd 
pauperis. As this case is the only authority on the 
subject we shall insert it here at length. 

A. M. had obtained a role calUng uoon the plainlilff 

who liad obtained 104 damages in an action of debt, tried in 
this Court, to show cause why a suggestion should not be 
entered upon tho roll to deprive him of costs, on the ground 
that he ought to have sued in the County Court. 

G. AtHnson now showed cause.—Tho power to sue in forma 
pauperis gw’Qn by slat. 11 lion. 7, c. 12, but tliut statute 
applies only to proceedings by original writ, or by bill, and is 
confined, therefore, to proceedings in the Superior Courts. It 
may be said tho County Court is now a Court of Record, but 
the act has made it such, snbject to certain regulations. One 
of these is, that the Judges of the Superior Courts may make 
roles and orders, but they have made no .orders in this matter. 
Tbe County Courts Act clearly does not contemplate any per 
son suing in those Courts who is unable to pay lees, fur ono of 
the clauses prorides that c\’ery suitor shall pay the fees named 
in the schedule. Probably thi.s was a omissus, 

Maulk, J.—Would a person be allowed to sue m forma 
pauperis In the Superior Courts for less than 40/.? 1 should 
think not. I think tbe statute of Honry can only apply to 
persona who can properly sue in the Superior Courts. 


Book X. 

BUINQ IN 
(•OHMA 
PAri'ERIS. 
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C. AiHrwm ,—I can find no authority on the subject. 

MAuiiE, J.—The 78th section of the County Courts Act, 
which provides that the Judges of the Superior Courts shall 
have power to mahe rules for regulating the practice of the 
County Courts, enacts, “and in any case not expressly provided 
for herein, or by the said rule, the general principles of practice 
in the Superior Courts of Common Law may be adopted and 
applied at the 'Uscrctlon of the Judges to actions and proceedings 
in their several Courts.” This shows that the Judges of the 
Superior Courts might, if they had thought fit, have made 
regulations respecting persons suing in the County Courts in 
form^j^uperU. Then, as they have not done so the latter part 
of tills section provides that tlic general principles of practice 
in the >Snperior Courts may be adopted at tbe dispretion of the 
Judges—meaning thereby the Judges of the Couu^ Courts—in 
their several Courts. Now the practice of the Superior Coutts 
is to exercise a discretionary power as to persons suing in f<yrm& 
pauperis, and as no regulation has licen made on the subject, 
tliat practice may clearly bo adopted by the Judges of llie 
County Courts. 

WiLDB, C. J.—If a pauper has a cause of action involving 
anything special in it, I apprehend he, like any one else, may 
still apply to the Sujierior Courts for leave to sue tliere, bnt 
otherwise, if any class of persons sljould go to the cheap Courts 
it is paupers, who are not to piy costs. 

By the Codkt, absohU. 


mo aUowcd 570 , Who alloioed to sue in forma pauperis, and in 

coses .— It is provided by II Hen. 7, c. 12, and 
oaapert«,and 23 Hen. 8, c. 15, s. 2, that every poor person, who 
oases*** may have cause of action, shall have writs according to 
the nature of his case without paying for the sealing 
or writing the same; and that the Justices shall assign 
him Counsel and Attorney, who, together with the 
officers of the Court, shall act prafis. The par^ ap¬ 
plying must, however, swear that he is net worth 5/.; 
excepting his wearing apparel, and the matter in 
question in the cause. And it has been held to be dis¬ 
cretionary in the Judge to allow the indulgence or 
not: (Chitty’s Arch. 1121.) 

No defendant can obtain such order except in 
^ Chancery proceedings. 


0^ 
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571. PVAen admi/ted, —A party to the suit may be 
admitted to sue iu formdpauperis at any time during 
the continuance of the pruccenin^s; but the order has 
no retrospective effect: (2 Chitty’s Arch. 1121.) 


Boor A. 

R( I NO IN 
FORM \ 
PAl'IM Ills. 

When 

atlniittod 


572 . How admitted. —The party may be admitted 
cither upon motion in Court or upon petition to the a.hn’titd 
Jud^e. The motion or petition should be based upon 
un aiFidavit statin^T the cause of action and the grounds 
rm which the party claims to be admitted. And in the 
Superior Court a certificate sif^ned by counsel that 
the party has a good cause of action is required: 
iiUd,) 


573 . Effect of admission. —"ITie order of admission Eflwt «t 
only extends to the cause in which it is granted, and 
it has no retrospective effect. 

From the time of admission the plaintiff may carrj' 
on all proceedings without being liable to pay costs 
cither to the opposite party or to his own Attorney 
and Counsel (except costs out of jiocket to his 
Attorney) and wUhviut jiaying any Court fees. On 
the other hand he will he entitled to costs from the 
defendant if he succeeds, and in the event of his 
recovering more than 5«. his Attorney and Counsel 
will be entitled to their costs. 


5/4. Proceedings in the cause, —The proceedings are prooi cciayv 
the same as in ordinary cases. «> tu- i-.u s.. 

575 . In what cases compelled to pay Costs or dis‘tn whui 
paupered. —If it appears that the plaintiff has 
meritorious cause of action, or that he has acted vexa- ["siVl,! ' 
tiously, the Court may dispauper him -’ since the dispai.ijcmi. 
New Rules a paujier ]}lainjiff may be mad^lo pay the 
costs of the day for not proceeding to trial: (see 
U. H. 2 W. 4. r. 10.) 


^ s 3 
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FKEB AMD 
COSTS. 


Hedian 68. 

Costs to 
abide tUe 
event of the 
a'’tion. 


13&14 Vtct. 
c. Cl, 6. 5. 

Fees to be 
taken 

iircordins to 
‘trlioilule. 


FEES AND COSTS. 


The costs of proceedings in the County Courts are 
to abide the event of the trial, but the Judge is 
empowered to make any special direction in respect 
thereto, that he may think best. 

Sect 88. And be it enacted that all the costs of any action 
or pi'oceeding in the Court, not herein othenvisc provided for, 
shall be paid by or apportioned between the parties in such 
manner as the .Judge shall think £t, and in default of any 
special direction shall abide the event of the action, and oxcen* 
tion may issue for tbo recovci'y of any such costs in like manner 
as for any debt adjudged in the said Court. 

The costs in the County Courts may be divided 
into two classes: 

1st. Fees payable to the officers of the Court. 

2nd. Counsel and Attorneys' charges, and expenses 
of witnesses. 

The Court fees are settled by the schedule to the 
Act, and are sot forth in page 587. 

Fees under the extended Jurisdiction ,— This is pro¬ 
vided for by section 5 of the new statute 13 & 14 
Viet. c. 61, as follows:— 

Sect. 5, And be it enacted, that there shall be payable on eveiy 
])rocceding in the Courts holden under the said Act of the 
tenth year of Her Majesty, to the Judges, Clerks, and High 
Bailiffs of the several Courts, in every case where the snm 
sought to he recovered sliall exceed twenty pounds, such fees as 
are set down in the schedule marked D. to the said Act of the 
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tenth year of Her l^jesty annesod as fees payable upon Book XI. 

demands exceeding the sum of ten pounds; and the fees on cos'n. 

every proceeding shall be pwd in the first instance by the 

jdaintiff or party on whose behalf such proceeding is to bo hod 

on or before such' proceeding, and in de&olt payment tliereof 

shall be enforced by order of the Judge by such ways and 

means as any debt or damage ordered to be paid by the Court 

can be recovered; and the fees upon executions shall be paid 

into Court at the time of the issue of the warrant of execution, 

and shall bo pud by the Clerk of the Court to tho Bailiff upon 

the return of tho warrant of execution, and not before: provided Power to 

always, that it shall bo lawful for one of Her Majesty’s principal * 

Secretaries of State, with the consent of the Commissioners of con^at of 

Her Majesty’s Treasury, from time to time to regulate or vary, 

lessen or increase, the foes payable under this Act or the said 

redted Acta, or cither of tiicm, in such manner as to him shall 

scorn fit: provided also, that all suras payable in the name of 

fees to such officers of the Court as shall be paid by salaries 

shall be paid from timo to time to tlic treasurer of the Court, 

and shall be applied by such treasurer in the manner provided 

by the sdd Act of the tenth year of Her Majesty. 


Fees of Counsel and Attorney. —These fees are I'oea of 
regulated by section 91 of the first Act, and section 6 
of the Extension Act, and are as follows : • 


In CovMant, Assumpsit and Debt. 





Counsel. 

Attorney. 




£. s. d. 

£. s. d. 

Under 2l . 



0 0 0 

0 0 0 

Above 2l. and not exceeding 5l. 

i 3 6 

0 10 0 

»9 >1 

33 

20 /. 

13 6 

0 15 0 

31 20/, „ 

33 

35/. 

2 4 6 

1 10 0 

3 , 35/. „ 

33 

50/. 

2 4 6 

2 0 0 

In 'frespass, or Trespass on the Case. 




Counsel. 

Attorney. 




£. s, d. 

£. d. 

Under 2/. 



0 0 0 

0 0 0 

Above 21. and not exceeding 5/. 

1 3 6 

0 10 0 

33 33 

33 

20 /. 

1 3 6 

0 15 0 
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But the Courts baring decided that these fees are 
only for the conduct of the cause in Court, and not 
for the general business of the attorney in the getting 
up of a case, which they may charge to their client, 
the attorneys of Sheffield have proposed the following 
scale of fees for adoption by the profession generally 
in County Courts business ; and as uniformity of 
charge is extremely desirable, we introduce it licra 
in the hope that it may be observed by all our readers. 

RKPORT OP THE COMMITI'EU 

Appointed, at a inoctiiig of solicitors practising in ShclTicH, 
held at the Council Hall on the 18th of Septorobcp, 1850,.to 
frame a scale of charges, either by commission, or otherwise 
for business to he. done in the County Court, and to submit 
tlic same to a general meeting of the profespion for fnrthcr 
consideration. 


After czatnining the various argnmenta for and against a 
scale of charges by commission, it was deemed most advisable 
both for the interests and honour of the profession aud for the 
pecuniary advantage of clients, that the principle of a com¬ 
mission or per centage ought not, under present circuinswnces, 
to l)c adopted. The committee, therefore, resolved to recom* 
mend, unanimously, tliat a scale of feus should be adopted fur 
the practice of the County Court, and^that the following 
schedule should bo submitted (o the consideration -of tlie pro¬ 
fession;— 



Under 

Under 

Under 


20/ 

351 

50/. 

Gpj?eiul Co3'rs> 

A. 

cl 

£ s. d. 

£ if. d- 

Letter before action . 

2 

0 

0 3 6 

0 3 6 

Application for Summons out of 
distidct . 

3 

4 

0 6 8 

0 10 U 

Instructions for Vlaint, and draw¬ 
ing same . 

1 

8 

0 3 4 

0 6 8 

Attending to enter same . 

1 

8 

0 3 4 

0 6 8 

Drawing and two copies of Par¬ 
ticulars of Demand, if under 
three folios . 

2 

0 

0 3 0 

© 

c 








THB COUNTY COURTS. 


686c 


Under Under Under 

204 354 504 

8^ d, £ 8, d. £ a d. 

if ubovo l]irL>e fulios, Ad. per ad* 


ditionai folio extra 
Attendin" bcarching whether Sum 


mons .served .. 

1 

8 

0 

3 

4 

0 

6 

8 

Attending bespeaking &pas ...... 

1 

8 

0 

3 

4 

0 

6 

8 

Notice of intention to appear by 









Attorney, copies and service ... 

1 

0 

0 

2 

0 

0 

3 

0 

Notice of trial by jury, copies and 









scmcc . 

I 

0 

0 

2 

0 

0 

3 

U 

Notice to produce, copy and service 

1 

0 

0 

2 

0 

0 

3 

0 

Kxamin'ng witnesses, or minutes 









of evidence. 

3 

4 

0 

6 

8 

0 

It) 

0 

Attending Court on trial . 

15 

0 

1 

10 

0 

2 

0 

0 

Attending every adjourned hearing 

7 

6 

0 

15 

0 

1 

0 

0 

Attending scarcliing books . 

1 

8 

0 

3 

4 

0 

6 

3 

Attending rccciNing money out of 









Court . 

1 

8 

0 

3 

4 

0 

6 

8 

Attending bespeaking execution, 









and other attendances, when 









nccessiU'y, each . 

1 

8 

0 

3 

4 

0 

6 

8 

WuiillE COUNSLI. kmi'Loyj:d. 





- 




Instructions for Brief . 

1 

8 

0 

3 

4 

0 

6 

3 

Drawing Brief and fair copy, 









lUs. pci Brief sheet 









Attending Counsel. 

1 

8 

0 

3 

4 

0 

6 

8 

Attending consultation . 

3 

4 

0 

G 

8 

0 

10 

0 

Attending Court . 

10 

0 

0 

15 

0 

1 

1 

0 
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CONFJtSSIOSS AND STATE- 
AIKNTS. 

Instructions for and drawing con- 


fessiou and fair copy, without 
terms. Sect. 8, c. 61 (13 & 14 


Viet.) . 

3 4 

0 

6 8 

0 

10 

0 

The like with tei-ms, sect. 9. 

5 0 

0 

10 0 

0 

15 

0 

AiHdavit of signature and oath ... 

3 0 

0 

5 0 

0 

7 

i\ 

Attending Court or Clerk there¬ 
with .* 

1 8 

0 

8 4 

0 

6 

a 
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Credit to be given to the client for the amount of costs paid 
by defendant by order of the Court. 

The Committee did not ooneider it necessary to prepare 
specific chargee in recovery of tenemenfa, replevin^ irUerpkador^ 
and triala hy conaent^ as the practitioner will readily adapt the 
above scale to the requirements of each special case. This re¬ 
mark is also applicablo to the case of a defendant, the above 
scale containing, with a slight change, everything requisite for 
a defence. 

The Committee baa left the charge for jonmeys to distant 
Courts to the discretion of the practitiooer. 

With respect to appeals, the Committee did not consider 
that the question was within the jurisdiction of the County 
Courts, but of the Superior Courts at Westminster, whos(* 
taxing officers will regulate the costs. 



LAW, &C. OF THE COUNTY COURTS. 


SSCe 


REDUCTION OF FEES. 

Treasury Order, dated November 15th, 1850. 


By the act of last session extending the jurisdiction of 
County Courts, power was given to one of Her Majesty’s 
Secretaries of State, with the concurrence of the Treasury, 
to remodel the fees payable by suitors. In pursuance of 
these powers. Sir George Grey has, with the assistance 
of the law officers of the Crown, arranged a new and 
reduced scale of fees, which came into operation on the 
25th November. The following is the order: 

Wliereos by an act passed ia the tenth year of Her present 
Majesty, intituled “An Act for the more easy Recovery of Small 
Debts and Demands in Kaj^land,*’ it was enacted that for reusing a 
fund for providing a court>Iioase and offices, and for paying off any 
moneys which might be borrowed as therein mentioned, and the 
interest due in respect thereof, the clerk of ever)'court holden under 
the authority of that act, in which and while it should be necessary 
to raise such fund, should demand and receive from the pJaiutitf in 
any suit brought in that court the sum of sixj)encc when !ho debt 
or damage claimed should exceed twenty shillings and should not 
exceed forty shillings, and for every chaim exceeding forty shillings 
one>twcntieth part thereof, neglecting any sum less than sixpence 
in estimating such twentieth part, or such other sum in cither case, 
not exceeding the rates thcivinbefore mentioned, as one of Her 
Majesty's principal tSecretanes of State, with the consent of the 
Commissioners of Her l^lajesty’s Treasury, from time to time should 
order; 

And whereas by an act passed in the fourteenth year of her 
present Majesty, intituled “ An Act to extend tho Act for the more 
easy Recovery of Small Debts and Demands in England, and to 
amend the same,” it was enacted that the jurisdiction of the bcvenil 
courts holden or to be holden under the said act. of the tenth year 
of Her Majesty should extend to the recovery of any debt, damage, 
or demand, not exceeding the sum of 6fty pounds, and to all actions 
in respect thci*eof (save and except tlio several uctums specified in 
the proviso in section fifty eight of tlie tenth year of Her Majesty), 
and that the several powers and provisions of the said act of the 
tenth year of Her Majesty, and of an act passed in tho thirteenth 
year of Her Majesty, intituled “An Act to amend the Act for the 
inoi*e eiisy Recovery of Small Debts and Demands in England, and 
to abolish certain inferior Courts of Itocord,” and all rules, oiMers, 
aud regulations, which bad been or might be made in pursuance of 


Rook XI. 

VKUh ANIi 
COSTS. 
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Book XI. the said acts or either of them should extend to all debts, damages, 

rsss AND and demands which night be sued for in the said courts or any of 
cwm \,\xeTa not exceeding the sum of fifty pounds, and to all proceediugs 
and judgments for the recoveiy of the same, or otherwise in relation 
thereto respectively, as fully and efiectu^ly, to all intents and 
purposes, as the same r^pectively were then or might be applicable 
to debts, damages, and demands within the jnrisdictiou of said 
courts. And that that act and tlie said recited acts of the tenth 
and thirteenth years of Her Majesty should be read and construed 
os one act, as if the several provisions in the smd last^mentioned 
acts contained, not inconsistent with the provisions of the said act 
of the fourteenth year of Her Majesty, had been therein repeated 
and re<enacted: 

In pursuance of the powers given by the said recited acts, I, Sir 
George Grey, Baronet, one of Her Majesty’s princip^ Secretaries of 
State, with the consent of Sir Williun Gibson Craig and Hedry Rich, 
Commissioners of Her Majesty’s Treasury, do hereby order, that on 
and after the 25th day of November, 1850, the clerk of every court 
liolden under the provisions of the said recited acts, shall demand and 
receive from theplaintiffin every suit brought iu that court, sixpence 
when the amount of the debt or damage claimed shall exceed twenty 
shillings and shall not exceed forty shillings, and when the amount 
of tlie debt or damage claimed shadl exceed forty shillings and sliall 
not exceed twenty pounds, ono>tliirlicth part thereof, and in estiniatirg 
the sum to be domanded and received, every fraction of a pound in 
the amount claimed shall be treat^ and considered os an entire 
pound; and that when the amount of the debt or damage claimed 
shall exceed twenty pounds, tlie same sum ‘diall be demanded and 
received as if the amount of the debt or damage claimed were 
twenty pounds only. And on and after tlie said 25tb day of 
November, the sums directed to be demanded and received by the 
fifty-second section of the first recited act shall cease to be payable. 

Dated this 15th day of November, 1850. 

Whereas by an act passed in the tenth year of Her present 
Majesty, intituiod, “ An Act for the more easy Recovery of Small 
Debts and Demands in England,” it was enacted that there shuuld 
be payable on every proceeding in the courts bolden under that act 
to the judges, clerks, and high bmlifis of the several courts by tlio 
said act established such foes as were set down in a schedule to that 
act annexed, or which would bo set down in any schedule of fees 
reduced or altered under tlie power thereinafter contained for that 
purpose, and none other; and it was further enacted that it should 
bo lawful for one of Her Majesty’s principal Secretaries of State, 
with the consent of the Commissioners of Her Majesty’s Treasury, 
to lessen the amount of the fees to be taken in the courts holden 
under that act in such a manner as to him should seem fit, and 
again to increase such fees, so that the scale of fees given ^ti the 
s^odale to the said act should not be in any case surpassed. 

And whereas, by an act passed in the thirteenth year of Her 
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present Msjcatj, intituled An Act to amend the Act for the more 
easy Becoverj of Small Debts and Demands in England, and to 
abolish certain Inferior Courts of Records,” it was enacted that it 
should be lawful for one of Her Majesty's prindpal Secretaries of 
State, with the consent of the Commissioners of Her Majesty's 
Treasury, from time to time to regulate or vary, lessen or increase, 
the fees or sums in tho name of fees then payable, or which from 
time to time might be payable, on the severM proceedings in the 
courts holden under the said act of the tenth year of Her Majesty, 
to the judges, clerks, and high bailiffs of such courts, and such fees 
or sums might be so regulated from time to time by way of per 
centage on the amount of the demand; and such Secretary of State, 
with such consent as aforesdd, might from time to time appoint, 
instead of all or any of tlic fees or sums in the name of fees then 
payable, or which might from rime to time be payable as aforesaid, 
other fees or sums by way of per centage or otlierwise, and to be 
payable on such proceedings under such last-mentioned act, as such 
Secretary of State, with such c<msent os aforesaid, might direct. 

And whereas by an act passed in the fourteenth year of Her 
present Majesty, intituled Act to exktid tJit Act for the more 
eojty Recovery of Small DehU and Demands in England, and to 
amend the same, it was enacted that there shonld be payable on 
every proceeding in the courts holden under the said act of the 
tenth year of Her Miijcsty, to the judges, clerks, and high bailiffs 
of the sc /eral courts, in every case where the sum sought to be 
recovered should exceed twenty pounds, such fees us were set donm 
in the schedule to tho said act of the tenth year of Her Majesty 
annesed, as fees payable upon demands exceeding the sum of ten 
pounds; and that it should be lawful for one of Her Majesty's 
principal Secretaries of State, with the consent of the Commissioners 
of Her Majesty's Treasury, fram time to time to regulate or vary, 
lessen or increase, the fees payable under that act, or the said 
recited acts, or either of them, in such manner as to him should 
seem fit; and whereas, by tbe said lasUmentioncd u(t it was 
enacted that that act and the smd acts of tlie tenth and thirteenth 
years of Her lilajesty should be read and construed as one act, as 
if the several provisions in the said lost-mentioued acts contained, 
nut iucousistent with the provisions of the said act of the fourteenth 
year of Her Majesty, had been therein repeated and rc-eiiactcd. 

In pursuance of tlie powers given by tlio said recited acts, 
I, Sir George Grey, Baronet, one of Her Majesty’s principal 
Secretaries of State, with the coiibcnt of Sir William Gibson 
Craig, Baronet, and Henry Ricli, two of the Commissioners 
of Her Majesty’s Treasury, whose names are hereunto sub¬ 
scribed, do hereby order and appoint that on and after the 
25th day of November, 1850, the fees, or sums in the name 
of fees, in tbe schedule to the said act of the tenth yern* of Hei 
Majesty mentioned, shall cease to be pjiyablc, and that in lieu 
thereof the fees, or sums in the name of fees, mentioned in the 
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Hook XI. table following shall be pajable on the proceedings in the courts 
FBi» AND bolden under the proyisions of the said acts of tho tenth, thirteenth, 
c^sTs. fourteenth years of Her Majesty respwtively. And that the 

fees, or the sums in the name of fees, mentioned in the said table 
(wi^ the exception of the fees called in the said table “ high 
teilifTs fees ”), shall in each court be appointed and divided as 
follows ;—Kin^een-fortieth parts thereof to be the judge’s fees, 
and to be applied as the judge's fees are now applicable; nineteen- 
fortieth ^)art8 thereof to be the clerk’s fees, and to be applied as the 
clerk’s fees are now applicable in such court; and two-fortieth parts 
thereof to be the high bailiff’s fees, to he applied as the high 
bailiff’s fees are now applicable in such conrt. And that the fees 
called “ high bailiff’s tees ” in the said table shall be taken by the 
high bailiff for their own nse. 


TABLG OF FEES TO BE TAKEN IN THE COUNTY COUBT8 
ESTABLISHED BY 9 AND 10 VICT. C. 95, ON AND AFTER 
THE 25th day of NOVEMBER, 1850. 

N. B. In cases within the ordinary jurisdiction of the courts, 
the undermentioned poundage and fees are to be taken; but whore 
the sum demanded is above twenty ponnds, the poundage is to be 
taken on twenty pounds only. All fractions of a pound, for tho 
purpose of calculating the poundage, shall be treated as an entire 
pound. 

For every summons; sevenpence in the pound on the amount of the 
demand. 

For every application for a snmmona out of the district; threepence 
in tlic pound on the amount of the demand. This sum to include 
every fee for such applicadon. 

Nonci :.—No other fee lohatever ietohe taken on the entry of a 
plavU, except for service by the hiph baUiff^ and for affidavit of 
service inti of the district. 

For everj' hearing without a jury; twenty-six pence in the pound 
on the amount of the demand. 

For every hearing with a jury; thirty-eight pence in the pound on 

the amount of the demand. 

« 

Judgments by consent nnder tiie I3th & 14th \Tct. c. 61, ss. 8, 9, 
and judgments upon applications in the nature of sci.fa.^ to be 
charged the same fee as on the beitring of a canse without 
a jury. 

Notice.— other fee whatever is to be taken for the hearing or 
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trial of a eauH, except for the service of Ote order hy ike high Boos XL 

hailtjr. 

For every snbpcena (each witness); two shillings, without reference 
to the amount of the demand. 

For entering and giving notice of a special defence; eiglitcenpencc, 
without reference to the amount of the demand. 

For any adjournment of a cause or other matter to another court, 
at the rcqn<»t of either party; threepence in the pound on the 
amount of the demand. 

For paying money into or out of court, whether before or after 
judgment, on each payment not exceeding ten shillings, one 
penny; and on each payment above ten shillings, twopence in 
the pound on the amount of tho payment. 

For notice to bo given, by prepaid post letter, to plmntiff, of every 
payment whatever made into court, twopence, witliout reference 
to the amount of the payment; out of this fee the postage of 
such letter is to be paid by the clerk. 

For issuing any warrant, attachment, or excentbn; twopence in 
the pound on tho amount for which such warrant, attachment, 
or execution issues. 

For taking recognizance, bond, or security for costs; funrpcncc in 
the pound on the amount of tlic demand. 

For in(xniring into the sufficiency of sureiies; sixpence in the pound 
on the amount of the demand. 

For appliciition for new trial, or to set aside proceedings; sixpence 
in the pound on the amount of the demand. 

For every summons for commitment, under the 9th and 10th Viet, 
c. 95, 8. 98; sixpence in the pound on the amountof the original 
demand then rem^ing due. 

For every hearing of the matters mentioned in such summons for 
commitment; one shilling in the pound on the amount last 
aforesaid. 

Notice.— iVb other fees than the above to be taherif on any account 
whatever, except the high hailijfs fees for service. No applica¬ 
tion to the court is to he charged with a fee except those above 
mentioned. No increase of fees shall be made by reason of there 
being more than one plaintiff or defendant. 
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Book XT. 
FEES AMD 
COSTS. 


HIGH ItAIUFP's FEES. 

For senring summons, order, or subpoena, within two miles of the 
court house; one penny in the pound cm the amoimt of the de¬ 
mand, except for the eerrice of a summons under the 9 & 10 
Viet. e. 95, s. 98, when the poundage is to be calculated on the 
amount of Uie original demand then remaining dne. 

For such service, if beyond two miles, then extra for every 
additional mile; rixpence, without reference to the amount 
of the demand. 


For affidavit of service of summons ont of the jurisdiction; one 
shilling, without reference to the amount of the demand. 

For execution of every warrant or attachment against the goods or 
body within two miles of the court house; one shilling in the 
pound on the amount for which such warrant or attachment 
issues. 


For such execution, if bejond two miles then extra for every 
odditiunal mile; sixpence, without reference to the amount 
for which such warrant or attachment issues. 

For keejiing possession of goods till sale, per day (including expense 
of removal, storage of goods, and all other expenses whatever) 
not exceeding five days; sixpence in the pound on the amount 
for which the excention issues. [This, however, does not apply 
to cases of interpleader in which the costs and expenses of pos¬ 
session are in the discretion of the judge.] 

For carrying every delinquent to prison, including all expenses 
and assistants; one shilling per mile, without reference to tlie 
amount mentioned In the warrant. 

For issuing warrant to clerk of another court; two shillings and 
sixpence, without reference to the amount mentioned in the 
warrant. 

N.B.—WTiero the plaintiff recovers less than the amount of 
his claim, so as to reduce the scale of coste, the plaintiff to pay the 
difference. 

The several fees payable on proceedings in replevin to be regu¬ 
lated on the above scale, by the amount distrained for, and on pro¬ 
ceedings for the recovery of tenements, by the yearly rent or value 
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of the tenement sought to be recovered; but in ncdther case to 
exceed the fees payable on a demand of twenty pounds. 

In cases of extraordinary jurisdiction, given to the court by the 
consent of parties to tlie trial of questions under the 13 & 14 Vlct. 
c. 61, s. 17, the poundage shall be taken in every such case on the 
sum of fifty pounds. 

In cases of int^leader, the summons is to be issued to the high 
bailiff gratis, and the poundage for the hearing is to be estimated 
on the value of the goods claimed, which, in case of dispute, is to 
be assessed by the judge. The costs, however, of the summons, 
estimated on riie abovo-incntioncd value, shall be included in the 
general costs, which may, in the discretion of the Judge, be awarded 
at the hearing. 

Dated this I5th day of November, 1850. 

G. Gbet, 

One of Her Majetty's Principal Secretaries of State. 

\V. Gibson Craio, 

H. Rich, 

Commissione7's of Her Majesty’s Treasury. 
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A CONSOLIDATED 
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AMOUNT OF DEMAND. 
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(2) One>hall the Amount only payable on each Payment in or out of Court after the flrat; and this 
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Judgments, upon Applications in thr nature of set. fa, 
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TABLE OF FEES, 

TressQiT Warrant of tlio 15th NoTembcr, 1S50. 





a. d. 

Kotieo to Plaintiff of Pajrment of each Instalment, including Postage. 0 2 

Bailiff's Mileage, canTuig Delinquent to Prison, iticlndiog all Aseistance, per Mile. 1 0 

Issning Warrant to Clerk of ano^er Court, -witbont reference to the amount of demand 2 6 


<6) These Fees are payable on the Amount for which Warrant iraucs. 

(7) No Fee to be allowed for empl^ng Uorrlster or Attorney, in the case of Plaintiff, where leas Uian £5 
Is reeorered, or, in caae of Ifofendant, where leas than £6iB claimed, anlose byorderof the Judge. 
(6) Add Ballitfs Poundage as in Column No. 3, and Mileage JVote (I.) 

(9) The party requiring a Jury must, at the tim of girh^ Xutico ki the Clerk, deposit 5s. for payment 
of the Jury (9 A 10 Viet. c. 95, a 71.) 

8^™ On proceedings In Replevin, the Fees to lie regulated by the Amoant distrained for; and for 
the Reoorery of Tenements, on Uie yearly tent or value (ff the same. 
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Book XI. The County Court Amendment Act (12 & 13 Viet. 

6)^authorize8 one of Her M^esty’s principal 
—' Secretaries of State, with the consent of the Lords of 

the Treasury, tu alter and reduce the amount of the 
above fees. 


The section is as follows:— 

section 6. Sect. 6. And be it enacted, that it shall be lawful for one of 
Power to Her Majesty’s principal Secretaries (d* State, with the consent 
Stete,*^h^ of the Commissioners of Her Majesty’s Treasury, from time to 
SeSawuy, regulate or vary, lessen or increase, the fees or sums in 

paj^lSe mr** payable, or which from time to time may 

jirwccdlngb bo payable, on the several proceedings in the Courts holdcn 
Courts. under the said Act of the tenth year of Her Majesty to the' 

Judges, Clerks, and High Bailif& of sneh Courts,, and such 
fees or sums may be so regulated from time to time by way of 
per-centago on the amount of the demand; and such Secretary 
of State, with such consent as aforesaid, may from time to time 
^ appoint, instead of oil or any of the fe<» or sums in tlic name 
of fees now payable or which may from time to time be payable 
as aforesaid, other fees or sums by way of per-centage or other* 
wise, and to be payable on such proccaiings under such last* 
mentioned Act as such Secretary of State with such consent as 
aforesaid may direct 


And a similar proviso is contained in section 5 of 
13 & 14 Viet. c. 61 

ld&l4V]ct. Sect. 5. And be it enacted, that there shall be payable on 
c. 61, 8. 5. gyjjjy proceeding in the Courts bblden under the said Act of the 

taken tenth year of Her Majesty, to the Judges, Clerks, and High 

Mheii^ef ^ Bailifis of the several Courts, in every case where the sum 
sought to be recovered shall exceed twenty pounds, such fees as 
are set down in the schedule marked D. to the said Act of the 
tenth year of Her Majesty annexed as fees payable upon demands 
exceeding the sura of ten pounds; and the fees on every pro¬ 
ceeding shall be paid in the first instance by the plaintiff or 
party on whose behalf such proceeding is to he bad on or before 
such proceeding, and in default payment thereof shall be enforced 
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by order of the Judge by such M-ays and means as any debt or 
damage ordered to be paid by the Court can be recovered; and 
the fees upon csecutions shall he paid into Court at the time 
oi' tlio issue of the warrant of execution, and shall bo paid by 
llic Clerk of tlie Court to tho BailiiT upon the return of the 
^Yarl^■u)t of execution, and not before: provided always, that it 
shall be lawful for one of Her Majesty's principal Secretaries of 
State, with the consent of the Commissioners of Her Alajesty's 
Treasury, from lime to time to regulate or vary, lessen or 
increase, the fees payable under this Act or the said recited 
Acts, or cither of them, in such manner as to him shall seem 
fit: provided also, that all sums payable hi the name of fees to 
such uilicers of tlic Court as shall be paid by salai'ics shall be 
paid from time to time to the treasurer of the Court, and shall 
be applied by such treasurer in tho manner provided by the 
said Act of the tenth year of Her Majesty. 

576-7* Costs for non-aften'Iance of Plaintiff. —Pro¬ 
vision is made by section 10 of the Extension Act 
for the case of plaintiffs neglecting to attend at the 
hearing, as follows 

Sect. 10. And be it enacted, that in every case where the 
plaiiitUr sliall not appear, cither by himscslf or hU attorney, 
upon the day of the return of any summons for hc.nnt»g, or at 
any continuation or ailjournmeut of tlio said hearing, and llie 
defendant sbull apjwar either by Iiimself or his attorney upon 
such day of hearing, eonlimiatioii, or adjournment, it .shall be 
lawful for tho .hulge to award to the defendant or to his attor- 
ney, by way of costs of his attciijHncc and satisloction for his 
ti'ouble, such sum as the Judge in his discretion shall think 
fit; and the simi so uw'm*i!ed shall be recoverable from tho 
plaiiitill by such ways and mcjina as any debt or damage ordered 
to be paid by the same Court cau be recovered. 

'We have already seen that it is within the discre¬ 
tion of the Judge to allow or disallow costs. This 
discretion should be governed by .certain fixed 
principles, and it is desirable that as great uiiiforinity 
of practice as possible should prevail in the different 
Courts in this respect. Wo shall, therefore, subjoin 
here some of the reported decisions on the subject. 
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Book XI. 

F 1 E» AND 
OOtTB. 


Instances 
in which 
general 
coats have 
bceitalluwod* 

Thomas v. 
ISvant: 


/ 

PlaUips. 


578. Iratances tn which general Costs have been 
aUowed.^yfhero the cause was struck out for the 
non-appemnoe of the plaintiff^ the defendant was 
cdlowed 88 costs a sum equivalent to the mileage and 
his day's labour according to the scale allowed for 
witnesses; (Thomas v. Mvans^ 1 C. C. Ch. 4.) Pm- 
brokeshiri. 

In a case where the plaintiff withdrew his plaint 
afterreceiving notice of a special defence, the defen¬ 
dant was held entitled to Im costs up to the period 
of such withdrawing: (Scott v. Phillips, 1 C. C. Ch. 
39.) Dorsetshire. 


Andrew T. In Andrew v. Hocking (1 C. C. Ch. 39), the action 
Hocking. having been abandoned, the Judge of the Cornwall 

Court allowed the costs^ but not the fee for applying 
for them. ' •( 


Jenkins v. 
Owen. 


Where the plaintiff was nonsuited in consequence 
of,not calling the attesting witness to a promissory 
note, the defendant was allowed his costs. (JenkiTis 
V. Owen (1 C. C. Ch, 81 .) Cardiganshire, 


The Judge of the Essex Court, in the case of 
sparUngv. Sparling v, Bevan (1 C. (Xtlh. 342), held that anotice 
Jievan. by the plaintiff to the defendant that he should apply 
to the Court for an adjournment of the hearing, ^^1 
not deprive the defendant of his right to costs for 
attending at the return of the summons, when such 
adjournment was served and granted. 


Offer V. 

Cooper. 


In a case where the defendant left the amount of 
the clvm at the plaintiff’s house during his absence, 
in the interval between the issuing and the service of 
the summons, the plaintiff was allowed his costs: 
(Dyer v. Cooper, 1 C. C. Ch. 24.) Hampshire, 


'Where the plaint was entered at eleven and the 
debt paid at two, though no summons had been 
served, the defendant was held liable to pay the 
Sntnshurye. costs; (^Sainsbury v. B'^heeler, I C. C. Ch. 106.) 
Wheeii'r. IViltshire, llie Judge of the ‘War\vickshire Court, 
however, held otherwise: (Anon. 9 L. T. 88.) 


Anon 
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An attorney first sued iu Superior Court, then Book xi. 
on the judgment, and then in the Counly Court. Mr. 

Chilton {GreeninicK), refiised to allour the plaintiff —* 

his costs : (Lewis v. Bnckland, 1 C. C. Ch. 318.) 


Instances where General Costs have 
BEEN DISALLOWED. 

ts 


In a case where the plaint was struck out, on ac¬ 
count of the non-appearance of the parties on the 
day of hearing, it was held that the defendant was 
not entitled to his costs: (Cox v. BatcUffe^ C. C. Ch, 

173 .) Surrey. 

In the case of Fesemeyer v. Clarke (I C. C. Ch. 15,) v. 

in the City of London Court,’ it was held that the de- 
fcndant is not entitled to his costs where the plaintiff 
does not appear to support lus plaint, ivithout gi^dng 
himself a locus standi, by appearing and paying the 
amount of fees paid by the plaintiff, upon which the 
plaint will be cs^ed on, the cause struck out, and the 
defendant allowed the costs of the day, including the 
attendance of his attorney. It was also held that 
the plaintiff will not be allowed the costs of attorney 
and witnesses where the defendant admits the debt. 


unless he has previously refused to do so, and so 
rendered their attendance necessary. 

The Judge of the Cardiganshire Court ruled in the 
case of Evans v. Evans (1 C. C. Ch. 1), that the^w^sv 
Court cannot give costs where the jurisdiction is 
ousted by a question of title. The same was also 
held in the case of Davies v. Howard (Caermarthen- 
shire), and in Lewis v. Sheppard {Caermarthenshire), leatU v. 
the same Judge would not allow costs, where the 
summons was dismissed as a nullity. The receipt 
of costs, however, is an admission of the jurisdiction 
of the Court, and concludes the recipient from after¬ 
wards questioning it: (Spi rrow v. Reed, Bail Court, Mparrovt v. 
1 C. C. Ch. 262.) 

Where an Attorney first sued in a Superior Court, 
then on the Judgment, and then in the County 
Court, the Judge of the Greenwich Court disallowed 
the costs j (Lewis v Buchland, 1 C. C, Ch. 318.) Lt^pia v. 

A\'here the defendant does not appear, the plaintiff iivckiand. 
will not be allowed costs without paying the nearing jjoimch t. 
fee : (Holditch v Brookbank, 2 C. C.'Ch. 182.) Bmakbank. 
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FEES AN1> 
COSTB. 


Pvrtden v. 
Dmn. 


Spain r. 
Lav>r,^ttce, 


Anon. 


AnoTi, 


Jialiois T. 
Cul/ume. 


Anon. 


Buchanan r. 
Roberts. 


Fc'*s to 
counsel. 


Smith V. 
WtBts. 


iNgTANCBS WHERE ATTORNEYS* GoSTS 
HAVE BEEN ALLOWED, 

In a case where the debt claimed exceeded 40^., 
but less was recovered, the attorney was held entitled 
to his costs: (Fursdin v. Dunn^ 1 C. C. Ch. 39.) 
Devonshire. 

Where the debt was under 5Z., although no costs 
of Attorney were allowed, costs for preparing evi¬ 
dence, such as a certificated extract, were allowed: 
(S^i« V. Lawrence, 1 C. C. Ch. 65.) Mast Kent. 

^0 Judge of the Derbyshire Court held that the 
attorney’s fee could not be allowed as costs in the 
cause, unless more than 51. arc lecovered. 

It was ruled in an Anonymous case (l C. C. Ch. 1), 
in Devonshire, that where professional men were em¬ 
ployed on both sides, their costs would be allowed as 
a matter of course; but when on one side only, there 
must be a special application. And the Judge of the 
Cardiganshire Court directed that if parties did not 
know how to proceed, they must get professional as¬ 
sistance, the costs of which would be allowed when 
the Court had power ; (Anon. 1 C. C. Ch. 1.) 

In the case of Ballois v. Culhane (1 C. C. Ch. 265,) 
the Judge of the West Kent Court declared that he 
would allow the costs of an Attorney in every case 
where points of law were likely to arise. 

In a case at Southampton (Anon. 9 L. T. 62), the 
costs of an Attorney, who ajipeared for the defendant, 
were allowed under the 79th section of 9 & 10 Viet, 
c. 95; the attendance of the Attorney being deemed 
that of the defendant. 

The 91st section of 9 & lo Viet. c. 95, applies only 
to costs as between party and party, and an Attorney 
wUl be permitted to recover in this Court his regular 
costs for professional services in getting up and con¬ 
ducing a case there for his client: (Buchanan v. Roberts. 

2 C. C. Ch. 150.) 

579. Fees to Counsel. —In cases where a barrister is 
employed, the Judge of the Wiltshire Court declared 
that he would allow the Attorney's fee for instructing 
counsel as well as the fee to counsel: (Smith v. BVlis, 

1 C. C. Ch. 175.) And the same practice has been, 
adopted in Berkshire. 

In an action brought to recover possession of a 
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tenement let at 6?. a year, the costs of counsel and 
Attorney were allowed in Jones v, (1 C. C. 

Ch. 1,) Cardiganshire, 

When two counsel are employed for a part^ in a 
cause, one only will be allowed on taxation in the 
Warwickshire Court; (Anon, 1 C. C. Ch. 126.) 

Storks, Seijt., ruled that where a witness for the 
plaintiff does not appear, althouj^h subpoenaed, and the 
case is adjourned, the Court will allow the fee of the 
defendant’s counsel as costs of the day: {Graham v. 
Bunn, 2 C. C. Ch. 182.) 

Instances where Attorneys’ Costs have 

BEEN DISALLOWED. 

It was held by the Judge of the Essex Court in 
Astley V. Tiffin (l C. C. Ch. 3), that the Judge 
had no power to give costs of appearing by attorney 
to a successful defendant in a plaint for the recovery 
of a tenement. 

The costs of an attorney will not be allowed in the 
Shoreditch Court (hondon), unless the matter is con¬ 
tested, even though the party have reason to believe 
it will, and comes prepared: (Washington v. Salter- 
whaite, 1 C. C. Ch, 105.) 

In the case of Dunn v. Davies (1 C. C. Ch, 61), 
Mr. Temple (Staffordshire) refused to allow the 
costs of the plaintilTs attorney, though the debt 
amounted to 20/. (reduced, for the purpose of suing, 
from double the amount), saying, that as to costs, he 
would take the defendant’s^ circumstances into con¬ 
sideration. 


d. 


580. Costs of Witnesses, —The scale of allowance 
in the schedule is as follows: 

£ s. 

Gentlemen, merchants, bankers, and 

professional men.. 0 7 

Tradesmen, auctioneers, accountants, 

clerks and yeomen.. 0 6 

Journeymen, labourers, and the like 0 2 
Travelling expenses per mile, one way 0 0 
The Judge of the Dartford Court, in Jones v. King 
(1 C. C. Ch. 85), allowed the costs of witnesses, 
though the money was paid into Court within the five 
days. 


O 

0 

6 
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Jones T. 
Roderick. 

Anon. 


QraJunn t . 
Bunn. 


AHles V. 
Tiffin. 


WoihmgUm 
T. Balter- 
tohaUe. 

Dunn V. 
Dwiee. 


Costs ol 
WltllCHSC<!. 


Jonea ▼. 
King. 
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Baline r, 
Derktley, 


Costs of 
parties to 
the suit 
exatnined t i 
witnesses. 


Perry v. 
Morgan- 


Security for 
costs. 

Ahram$ 7 . 
Kimberley. 


Simpeon 7 . 
Marten. 
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In Balme v. Berkeley (1 C. C. Ch. 265), the 
Jud^e of the Gloucestershire Court allowed to wit¬ 
nesses out of the distiict, who were obliged to leave 
home the day previous to the trial, payment for half 
a day going to, and half a day returning from, attend¬ 
ing the trial, and single mileage. 

581. Costs of Parties to the Suit examined as WiU 
nesses. —It was held in the above case of Balme v. 
Berkeley, that n party to the suit, if a material witness, 
is entitled to his costs as other witnesses. It is, how¬ 
ever, a rule of Court in Pembrokeshire, that parties 
to the suit, attending as witnesses, will not be allowed 
their expenses. And in Perry v. Motyan (9 L. T. 62), 
costs were refused to the wives of the parties attending 
as witnesses. 

582. Security for Costs. —ITie^Judgeof the Glouces¬ 
tershire Court, in the case of Abrams v. Kimherley 
(2 C. C. Ch. 232), held that the Court has power, 
under the 78th section of 9 & 10 Viet. c. 95, to make 
an order for a foreigner to give security for costs, if 
it shall think fit. But at the same time the Judge 
stated that no order to give security wall be made 
unless a notice be given to the other party to the 
action a reasonable time before the motion is made. 

Where plaintiff resides in Jersey, the Court will 
require him to give security for coats: (Simps(m v. 
Marten, 2 C. C. Cli. 157.) 



BOOK XII. 


COGNOVIT ACTIONl'lil. OR CONFESSION 

OF DEBT. 


Sections 8 and 9 of 13 & 14 Viet. c. 61, provide itooK^Xii. 
means whereby a defendant may avoid the expense 
and annoyance of a trial by confessing the debt, or 
entering ^to such arrangements as he and the plain¬ 
tiff may agree upon, to be enforced by the process of 
the Court. 

Sect. 8. And be it enacted, that any person against whom a 13 U Viit. 
plaint shall be entered in any County Court may, if he think fit, *'*■ *** 

whether ho be summoned upon such plaint or not, in the 
presence of the Clerk or Assistant Clerk of the Court in which ’ 

such plaint shall have, been entered, or one of their Clerks ment 
respectively, or in the presence of an attorney of ono of the 
Supenor Courts, sign a statement .confessing and admitting the 
amount of tbc debt or demand for which such plahit shall iiavo 
been entered, and such Clerk or Assistant Clerk shall, as soon 
as conveniently may be after receiving such statement, send 
notice thereof to the plaintiff, by the post or by causing t’le 
same to be delivered at his usual place of abode or business, 
and thereupon it shall not be necessary for the said plaintiff to 
prove the debt or demand so confessed and admitted as afore^- 
said, but the Judge of such Court, at the next sitting of such 
Court, whether the parties or either of them attend such Court 
or not, shall, upon proof by affidavit of the signatui'e of the 
party, if such statement were not made in the presence of the 
Clerk or Assistant Clerk, proceed to give judgment for the 
debt or demand so confessed and admitted, in the same manner, 
and subject to the same conditions, as if he had tried the cause 
and given judgment thereupon, under the provisions of the said 
first-recited Act. 
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The following are sug^fested as forms applicable to 
the provisions of this section : 

Form op Confession op Debt ok De&iand. 

No. 

In the County Court of at 

iA.Bj FJainiiff 
BeiiDcen •< and 

( C. D.f Defendant. 

/, C. D.f (he ohove-named def&ndant, do hereby C(Aifes8 and 
admit the dd}t [or demand^ as the case may be,] acf»on 

to ike amount of £ 

(Sign^) C. D., Defendant. 

Signed hy Cm said C. />., on thia day of ' in the 

presence of E. F.^ Clerk of the County Court of [or, o» 
attorney of the Court of QueevUs Bench at W'esfminfll?’.] 

Witness^ E. F. 


Notice by Clerk, op Confession of Debt. 

No. 

In the County Court of at 

f .4. B.y Plaintiffs 
Between < and 

( C. D.y Defendant. 

5ir,—/ hereby give you notice that I have received ft'om 
the above-named d^endant a statement, whereby he confesses 
and admits the debt [or demand'] tn this suit to the amount 
of£ 

And, take notice, that it will not be necessary for you to prove 
the said demattd so confessed and admitted as aforesaid, hit the 
judge of the said court will, at (he next sittir^ thereof, whether 
you shall appear or not, upon due proof of the signature of 
the defendant, proceed to give judgment for the demand so 
cemfessed and admitted. 

Yours, 

£. F,, Clerk. 

To the (dtove^-named Plaintiff. 

Dated 
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The form of Affidavit may be as follows 
No. 

In the County Court of ^at , 

f yl. 5., Plaintiff, 
Between •< and 

/, C. J).f Defendant. 

J'J. F., of , m the county of , gentleman, 

maheth oath and eaith tltat the eignaiure , to the 

statement of confttsion of debt hereunto annexed, is the 
proper handwriting of C. D., ike above-named defendant 
and that the same was made in the presence of this de¬ 
ponent. 

Sworn ( 2 f , in the county of , this day 

of ,1850, before me, 


Sect. 0. And he it enacted, that if the pcrsoTi against wliom 
a plaint shall bo entered in any County Court can agree with 
the jjerson on whose bobalf such plaint shall have been entered 
upon the amount of the debt or demand in respect of which 
such plaint shall hare been entered, and upon the terms and 
Gonditioiis upon which the same shall bo ])aid or satisfied, it 
shall be lawful for such persons respectively, in the presence of 
the Clerk or Assistant Clerk of the Court iu wliicli such plaint 
shall have been entered, or one of their Clerks respectively, or iu 
the preiicnee of an Attorney of one of tiie Superior Courts, to 
sign a statement of the amount of the debt or demand so agreed 
upon between such pei*sons respectively, and of the terms and 
conditions upon whicli the same shall be paid ov satisfied, such 
Clerk or Assistant Clerk shall receive such statemeoi, and 
shall thereupon, upon proof by affidavit of the signature of tho 
party, if such statement were not made in the presence of tiie 
CJsrk or Assistant Clerk, enter np judgment for the plaintifi* 
for the amount of tiie debt or demand so agreed on, and upon 
the terms and conditions mentioned in such statement; and 
such jndgment shall to all intents and purfxisoa be the same, and 
have the same effect, and shall bo enfoned and enforceable in 
tlie same manner, ns if it had been a judgment of the Ju'lge of 
tho said Court. 


Boos Sir. 

cooMOvrr 

ACTIONEBl. 

Form of 
affidavit. 


U. Af^comeut 
as to the 
mnoiint of 
debts, &c 
and condi¬ 
tions of 
payment. 
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Book XXI. 

0002<UV1T 

ACTIOKBM. 

Fonn of 
statement. 


The form of Statement may be as follows :— 

No. 

In Cotmiy Court a/* ^ at 

f-4. li.y 

Between < mid 

C C. D.y Defendant. 

It u ihie day stated and agreed between the plaintiff and 
the d^endant in this suit that the amount of the {debt or 
fletnand^ due to the said plaintiff U £ , and that the 

terms and conditions on which the said sum of £ 
is to be paid are as follows :—[Hero insert terms and con¬ 
ditions.] Witness the hands of the parties this * day 
of Irt' . f<9j]ynerf) 

A'. B., Plaintiff, 

C. J}., IMfen/Iant. 

Signed by the said and , on this day 

of , in the presence of K. F., Cleric of the County 

Court of , [or, an attorney of the Court, cj-c.. a» flic 

cose may be.] 

Witness, E. F. 

The Affidavit may be in the same form ante, 
p. 59Sa. 



THE 


COUNTY COURT EXTENSION ACT. 



13 & 14 ViCT. CAP. 61, 

An Act to extend the Act for the more easy 
Recovery of Small Debts arid Demands in 
England, and to amend the same, —[14th 
August, 1850.] 

1. Wherjsas by an act passed in the tenth year 
of the reign of Her present M^esty, intituled 
An Act for the more easy Recovery of Smcdl s & lo vict. 
Debts and Demands in England, jurisdiction is 
given to the courts holden under the said act for 
the recovery of certain debts, danjages, and 
demands therein mentioned not exceeding twenty 
pounds: and whereas it is expedient to extend 
the provisions of the said act, and also of a cer¬ 
tain other act passed in the thirteenth year of the 
reign of Her said Majesty, intituled An Act to lavicf. 
amend the Act for die more ea^y Recovery of^' 

SinnU Debts and Demands in England, to 
abolish certain Inferior Courts of Record, to 
debts, damages, and demands not exceeding the 
sum of fifty pounds, and to alter and amend the 
said firsVmentioned act in manner hereinafter 
mentioned: be it therefore enacted by the 
Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords spiritual 

h 
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and temporal, and Commons, in this present 
Parliamept assemble^ and bj the authority of 
’ the same, that the jurisdiction of the several 
cpui'ts holden or to be holden under the said act 
of the tenth year of Her Majesty shall extend to 
the recovery of any debt, damage, or demand not 
exceeding the sum of fifty pounds, and to all 
actions in respect thereof (save and except the 
several actions specified in the proviso in section 
K fifty-eight of the same act),'; and that the seve¬ 
ral powers and provisions of the said several acts 
of the tenth and thirteenth years of Her Majesty, 
and all rules, orders, and regulations which have 
been or may be made in pursuance of the. said 
acts or either of them, sh^l extend to all debts, 
damages, and demands which may be sued for in 
the said courts or any of them not exceeding the 
sum of fifty pounds, and to all proceedings and 
judgments for the recovery of the same, or other¬ 
wise in relation thereto respectively, as fully and 
efiectualiy, to all intents and purposes, as the 
same respectively are now or may be applicable 
to debts, damages, and demands within the pre¬ 
sent jurisdiction of the said courts. 


2. And be it enacted, that this act and the 


^ The jurisdiction is thus extended to 50/. for all causes of 
action except such as vere expressly excluded by section 58 of 
the 9 & 10 Viet. c. 95, that is to say:—“Any action of eject¬ 
ment, or in which the title td any corporeal or incorporeal 
hereditaments, or to any toll, fair, market, or franchise, shall 
be in question, or in which the Talidity of any devise, bequest, 
or limitation under any will or settlement may be dispute, or 
for any malioions prosecution, or for any libel or d^er, or for 
criminal conversation, or for seduction; or breach of promise 
of marriage.’* 

But by a subsequeut section (s. 17), parties may, by conseti/, 
try auy of sucji demands to an unlimitotl amount, and also such 
as involve title. 
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said recited acts of the tenth and thirteenth years 
of Her Majesty shall be read and construed as 
one act, as if the several provisions in the said 
recited acts contained, not inconsistent with the 
provisions of this act, were repeated and re¬ 
enacted in this act. 

3. And be it enacted, that no deputy judge of 
any such County Court, save and except the 
Westminster County Court of Middlesex, shall, 
during the time he acts or shall be entitled to 
act as such deputy, practise as a barrister in any 
court within the district for which he acts or 
shall be entitled to act as such deputy and that 
every clerk and assistant clerk appointed after 
the passing of this act to any of such courts 
shall reside within the district of the court or 
courts for whi(;]|Jl& shall have been appointed.'"* 

4. And be it enacted, that so much of the said 
act of. the tenth year of Her Majesty as relates 
to the removal of clerks or high bailiffs of the 
courts holden under the said act shall be repealed; 
and it shall be lawful for the Lord Chancellor, 
or, where the whole of the district of the court 
or courts for which the clerk or high bailiff shall 
have been appointed is within the Duchy of Lan¬ 
caster, for the chancellor of the Duchy of Lan¬ 
caster, when such Lord Chancellor or Chancellor 


^ The court must be within the district, and the prohibition 
extends only to the period OTor which the appointment extends. 
It may therefore be readily evaded by making the appointment 
for a limited time, as for the day on which the court is to be 
held. The section does not meet the objection it was designed 
to remedy. 

* It will be ohserred that this applies only to clerks hwMflw 
appointed. 

H 2 
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of the Duchy shall in his discretion think fit, to 
remove the clerk, high bailiff, or any assistant 
clerk of any such court or courts from his office, 
and from time to time to make such order as to 
the attendance of any clerk, deputy clerk, or 
assistant clerk, during the sitting of the court or 
otherwise, as he shall think fit pnivided always, 
that nothing herein contained shall affect the 
tenure of office of any person who before the 
passing of the said act held,an office in any of 
llic courts mentioned in the schedule (A.) an¬ 
nexed to the said act. 

And be it enacted, that there shall be pay¬ 
able on every proceeding in the courts liolden 
under the said act of the tenth year of Her 
Majesty, to the judges, clerks, and high bailiffs 
of the several courts, in every case where the 
sum sought to be recovered shall exceed twenty 
pounds, such fees as are set down in the scliedule 
marked D. to the said act of the tenth year of 
Her Majesty annexed as fees payable upon de¬ 
mands exceeding the sum of ten pounds f and 
the fees on every proceeding shall be paid in the 
first instance by the plaintiff or party on whose 
behalf such proceeding is to be had on or before 


* The probable intention of this Bcction is to remove a diffi¬ 
culty occasioned by the recent decision in the cose of lieg. v. 
Otocn (15 L. T. 226), the effect of which was that a cleric could 
not be removed bei^iisc ke was in pecuniary difficulties. Ibis 
section gives to the Lord Cliancellor the power of removing 
officers at his dheretUm^ fo that such offices ore not now held 
during good hchaviour. 

* The coxartfees to be paid in cases under the new' juiisdic- 
tion, arc to be the same as in the table allowed in demands 
above 107. under the former juiisdiction: but the Treasury may 
increase, lessen or vaiy them. 
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such proceeding, and in default payment thereof 
shall be enforced by order of the judge by such 
ways and means as any debt or damage ordered 
to be paid by the court can be recovered; and 
the fees upon executions shall be paid into court 
at the time of the issue of the warrant of execu¬ 
tion, and shall be paid by the clerk of the court 
to the bailiff upon the return of the warrant of 
execution, and not before : provided always, that power to 
it shall be lawful for one of Her Majesty’s prin- 
cipal Secretaries of State, with the consent of consent of 
the commissioners of Her Majesty’s treasury, 
from time to time to regulate or vary, lessen or 
increase, the fees payable under this act or the 
said recited acts, or cither of them, in such 
manner as to him shall seem fit: provided also, 
that all sums payable in tlie name of fees to such 
officers of the court as shall be paid by salaries 
shall be paid from time to time to the treasurer 
of the court, and shall be applied by such trea¬ 
surer in the manner provided by the said act of 
the tenth year of Her M^esty, 

6. And be it enacted, that the fees to be t > i.c 
taken by barristers-at-law and attorneys prac- i^Sters 
tising in the said courts, in cases brought within and attor- 
the jurisdiction given by this act, shall be as"®^* 
follows : an attorney shall be entitled to have or 
recover a sum not exceeding one pound ten 
shillings for his fees and costs, where the debt, 
damage, or demand claimed in any plaint in 
covenant, debt, detinue, or assumpsit shall not 
exceed thirty-five pounds, or two pounds in any 
other case, within the jurisdiction given by this 
act; and in no case sh^ any fee exceeding two 
pounds four shillings and sixpence be allowed 
for employing a barrister as counsel in the 
cause ; and the expense of employing a barrister 
or an attorney, either by plaintiff or defendant, 
shall not be allowed on taxation of costs. 
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by order of the judge ; and the judges of the said 
courts respectively shall from time to time deter¬ 
mine in what cases such expenses shall be so 
allowed.® 

7. And be it enacted, that so much of the said 
act of the tenth year of Her Majesty as enacts 
bafiift ^ lawful for Her Majesty, with the 

by salary advicc of Her Privy Council, to order that the 
fces'^gfvcnto clerks, bailiffs, and officers of the courts 

\he Lords of holdeu under that act, or any of them, shall be 
and the paid by solancs instead of fees, or in any manner 
other than is provided by that act, shall be re¬ 
pealed ; and that it shall be lawful for the com¬ 
missioners of Her M^je^ty’s treasury, with the 
consent of one of Her Majesty’s principal Secre¬ 
taries of State, from time to time to order that 
the judges, clerks, bailiffs, and officers of the said 
coui*t3, or any of them, shall be paid by salaries 


Tower of 

paying 

Judges, 


* The following is, therefore, the scale of fees now allowed 

to counsel and attorneys:— 

IN COVENANT, ASSUMPSIT AND DEBT. 



Counsel. 

Attorney. 


£ 8. d. 

£ 8. d. 

Under 21. 

0 0 0 

0 0 0 

AboTe 2 and not exceeding 61. 

1 3 6 

0 10 0 

,, 6 „ „ 20 

13 6 

0 16 0 

,, 20 ,, ,, 35 

2 4 6 

1 10 0 

11 36 ,, ,, 60 

2 4 6 

2 0 0 


IN TaESPASS, OB TliEBPAfiS ON THE CASE. 



Counsel. 

Attorney. 


£ 8. d. 

£ 8. d. 

Under 21. 

0 0 0 

0 0 0 

Above 2 and not exceeding 61. 

13 6 

0 10 0 

i» 5 ,, „ 20 

1 3 6 

0 16 0 

«« 20 •« 60 

2 4 6 

2 0 0 
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instead of fees, or in any manner other than is 
provided by the said act.^ 

8. And be it enacted, that any person against 
whom a plaint shall be entered in any County 
Court may, if he think fit, whether he be sum- 
moned upon such plaint or not, in the presence ment there 
of the clerk or assistant-clerk of the court in 
which such plaint shall have been entered, or 
one of their clerks respectively, or in the pre¬ 
sence of an attorney of one of the Superior 
Courts, sign a statement confessing and admitting 
the amount of the debt or demand or part of the 
amount of the debt or demand for which such 
plaint shall have been entered,® and such clerk or 
assistant clerk shall, as soon as conveniently may 
be after receiving such statement, send notice 
thereof to the plaintiff, by the post or by causing 
the same to be delivered at his usual place of 


’ Thus this act really places the entire regulation of the 
County Couits in tho bands of the Treasury. 

* This is a proceeding analogous to a cognovit in the Superior 
Courts, the name to be giren to it may be *‘a confession of 
debt.” It may be in the following form:— 

In the County Court of ^at 

{ A. B., Plaintiffs 
and 

C. D., Defendant, 

f, G. B., the ahmc’-natned defendant, do hereby confess 
and admit the debt [or demand, as tho case nmy be] in this 
action to the amount of £ 

{SigTied) C. D., Defendant. 

Signed by the said 0. B. on this day of tn the 

presente ofR. P. Clerk of the County Court of , [or, an 
attorney of the Court of Queen's Bench at Westminster.] 

Witness, E. F. 
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abode or business,^ and thereupon it shall not be 
necessary for the said phuntiff to prove the debt 
or demand so confessed and admitted as afore¬ 
said, but the judge of such court, at the next 
sitting of such court, whether the parties or 
either of them attend such court or not, shall, 
upon proof by aihdavit of the signature of the 
party, if such statement were not made in the 
presence of the clerk or assistant clerk,*® proceed 


® The foim of this Notice may bo as follows:— 

In the County Court of ^at 

^ 0 . r A. B., Plaintiff, 

Between ^ and 

L C. D., Defendant. 

Str, —/ hereby give you notice that I have received from 
the above-named defendant a statement, whereby he con¬ 
fesses and admits the debt [or demand^ in this suit to the 
amount of £, 

And, take notice, that it wiU not be necessary for you to 
prove the said demand so confessed and admitted as afore¬ 
said, but the judge of the said court will, at the next sitting 
thereof, whether you shall appear or not, upon due proof of 
the signatun'e of the defendant, proceed to give judgment for 
the demand so confessed and admitted. 

Yours, ^c., 

E. F., Clerk. 

To , the above-named Plaintiff. 

Dated 


The form of Affidavit may be as follows .— 

In the County Cwrt of ,at 

Ko, (a. B., Plaintiff, 

Between < and 

(C. I)., Defendant. 

E, P., q/* , m the county of , gentleman, 

maketh oath and saith that the signature , to the 

statement of confession of debt hereunto annexed, is the 
proper handwriting of C. B., the above-named defendant 
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to give judgment for the debt or demand so con¬ 
fessed and admitted, in the same manner, and 
subject to the same conditions, as if he had tried 
the cause, and given judgment tliercupon, under 
the provisions of the said first-recited act. 

9. And be it enacted, that if the person against Agreement 
whom a plaint shall be entered in any County f 

Court can agree with the person on whose be- ^cbt. acc., 
half such plaint shall have been entered upon Sons^f 
the amount of the debt or demand in respect of payment, 
wliich such plaint shall have been entered, and 
upon the terms and conditions upon which the 
same shall be paid or satisfied, it shall be lawful 
for such persons respectively, in the presence of 
the clerk or assistant clerk of the court in which 
such plaint shall have been entered, or one of 
their clerks respectively, or in the presence of 
an attorney of one of the Superior Courts, to 
sign a statement of the amount of the debt or 
demand so agreed upon between such persons 
respectively, and of the terms and conditions 
upon which the same shall be paid or satisfied,^^ 
such clerk or assistant clerk shall receive such 
statement, and shall thereupon, upon proof by 
affidavit of the signature of the party, if such 


and that the same was made tn the presence of this 
deponent. 

Stoom at , in t^te county of , this day 

of , 18d0, before mcy 

“ The form of Statement may be as follows:— • 

In the County Court of ,at , 

No, (A. B., Plaintiff, 

Between < and 

(C. D., Defendant. 

It is this day stated and agreed between the plaintiff and 
the defendant »n this that the amount of the \debt or 
demand] due to the said plaintiff is £ , and that the 

terms and conditions on which the said sum of £ 

k 3 
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Statement were not made in the presence of the 
clerk or assistant clerk,^® enter up judgment for 
the plaintiff for the amount of the debt or demand 
so agreed on, and upon the terms and conditions 
mentioned in such statement; and such judg¬ 
ment shall to all intents and purposes be the 
same, and have the same effect, and shall be 
enforced and enforceable in the same manner, as 
if it had been a judgment of the judge of the 
said court. 

ifpiaintiffor IQ. And be it enacted, that in every case 
where the plaintiff shall not appear, either by 
Say^of ™ himself or his attorney, upon the day of the re¬ 
hearing. turn of any summons for hearing, or at any 

continuation or adjournment of the said hearing, 
pendent and the defendant shall appear either by himself 
trouble and or his attorney upon such day of hearing, con- 
atteodance. tinuation, or adjournment, it shall be lawful for 
the judge to award to the defendant or to his 
attorney, by way of costs of his attendance and 
satisfaction for his trouble*^ such sum as the 


is to be paid are as follows :— [Here insert terms and eon* 
ditioQS. ] Witness the hands of the parties this day 

of 18 . 

{Signed) 

A. B., Plaintiff. 

C. D., Defendant. 

Signed by the said and , on this day 
of in the presence of E. F., Clerk of the County 

Court of , [or, an attorney of the courtf ^c. as the 

case may be.] 

Witness, E. F. 

^ The affidayit may be in the same form as given in note **. 

This would appear to be an unlimited dmcretion, and such 
oosts mi^t exceed those allowed by the act to counsel and 
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judge in his discretion shall think fit; and the 
sum so avrarded shall be recoverable from the 
plaintiff hy such ways and means as any debt or 
damage ordered to be paid by the same court can 
be recovered. 

11. And be it enacted, that if in any action Fiatntiffii ^ 
commenced after the passing of this act in any of thrsupcrlo? 
Her Majesty’s Superior Courts of Record, in courts sums 
covenant, debt, detinue, or assumpsit, not being ing; 20 /. in 
an action for breach of promise of marriage, the 
plaintiff shall recover a sum not exceeding orin’ 
twenty pounds, or if, in any action commenced torJI*ov«r 
after the passing of this act in any of Her 
Majesty’s Superior Courts of Record, in tres- Coui-thaa 
pass, trover, or case, not being an action for 
malicious prosecution, or for libel, or for slander, costs, 
or for criminal conversation, or for seduction, the 
plaintiff shall recover a sum not exceeding five 
pounds, the plaintiff shall have judgment to re¬ 
cover such sum only, and no costs, except in the 
cases hereinafter provided, and except in the 
COSO of a judgment by default and it shall not 
be necessary to enter any suggestion on the 
record to deprive such plaintiff of costs, nor shall 
any such plaintiff be entitled to costs by reason 
of any privilege as attorney or officer of such 
court or otherwise. 


attorneys. It was no doubt intended only to 80001*0 defendants 
against beibg put to needless trouble by litigious plaintifis. 

The practical offect of this is to give to the superior courts 
a conemreni jurisdiction aboro 201. in actions ex contrtictu, 
and above 61. in actions ex delicto. 

This is a disadvantageous provision, for it compels a defen¬ 
dant in the superior court to defend an action in order to deprive 
a plaintiff of costs. If he ^ows judgmeht to go by default he 
cannot do so. 

Henceforth there vrill be no necessity to enter a suggestion 
for the purpose of depriving plaintiff of costs. 
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Judge at the 12. Provided always, and be it enacted, that 
certifyfto if the plaintiff shall in any such action as afore- 
cntitteb*® said recover a sum less than the stun in that 
?05ts/ behalf hereinbefore mentioned, by verdict, and 
the judge or other presiding officer before whom 
such verdict shall be obtdned shall certify on 
the back of the record that it appeared to him at 
the trial that the cause of action was one for 
which a plaint could not have been entered in 
any such Co.unty Court as aforesaid, or that it 
appeared to him at the trial that there was a suf- 
iicient reason for bringing the said action in the 
court in wliich the said action was brought, the 
plaintiff in such case shall have the same judg¬ 
ment to recover his costs that he would have had 
if this act had not been passed. 

or^^judgo at slso, and be it enacted, that if in 

chnraixsM, any such action, whether there be a verdict in 
OTSer,"tiie action or not, the plaintiff shall make it 

j iuintiffto appear to the satisfaction of the court in which 
i.ne costs, action was brought, or to the satisfaction of 

a judge at chambers upon summons, that the said 
action was brought for a cause in which concur¬ 
rent jurisdiction is given to the Superior Courts 
by the hundred and twenty-eighth section of the 
said recited act of the tenth year of Her Majesty,*^ 
or for which no plaint could have been entered 
in any such County Court, or that the said cause 
was removed from a County Court by certwrari^^ 


“Where the plaintiff dwells more than twenty miles from 
the defendant, or the cause of action did not arise wholly or in 
some material point within the jurisdiction of the court within 
which the defendant dwells or carries on his business at the 
time of the action brought, or where any officer of the county 
coui't shall be a party, except in respect of any claim to any 
goods and cliaitels taken in execution of the process of the 
courts, or the proceeds or Talue thereof. 

” Section 16, it will be obseiTed, abolishes certiorari^ so 
that this provision is useless. 
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then and in any of such cases the court in which 
the said action is brought, or the said judge at 
chambers, may thereupon, by rule or order, direct 
that the plaint!^ shall recover his costs, and 
thereupon the plaintiff shall have the same judg¬ 
ment to recover his costa that ho would have had 
if this act had not been passed. 

14. And be it enacted, that if either party in 
any cause of the amount to which jurisdiction is 
given to the County Court by this ac|. shall be 
dissatisfied with the determination or direction of 
the said court in point of law, or upon the admis¬ 
sion or rejection of any evidence, such party may 
appeal from the same to any of the Superior 
Courts of Common Law at Westminster, two or 
more of the puisne judges whereof shall sit out 
of term as a court of appeal for that purpose; 
provided that such party shall, within ten days 
after such determination or direction, give notice 
of such appeal^® to the other party or his attorney, 
and also give security, to be approved by the 
clerk of the court, for the costs of the appeal, 
whatever be the event of the appeal, and for the 
amount of the judgment, if he be the defendant, 
and the appeal be dismissed; provided neverthe- 


The notice of ApmAr. may be as follows;— 

In the County Court of X.y at B. 

( A. B, , Plaintiffs 
Between < and 

(G. D., Defendant. 

Take twiice that it is my intetxtion to appeal to the Court 
of Queen's Bench [or Exchequer of Pleas or Common PlcaSy 
as the cose may be,] against the direction of the said court in 
t?Us suit. 

{aigtud) A. B., Plaintiff \pt Defendant. 

To Mr. C. D-, the Defendant [or Plaintiff'\ in this suit. 

A copy of this notice should be kept, apd al^ough personal 
scivicc is not directed, it should be made if possible. If not, 
by leaving the notice at his place of abode or with his attorney. 


Parties 
aggrieved 
may appeal. 
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Appeal to be 
in the form 
of a case 
agreed on by 
both parties, 
but if they 
cannot agree 
judge to 
settle and 
sign it 


No certio¬ 
rari, &-C., to 
bo allowed. 


In oc'rtain 
cases, on 
aoTeeznent 
01 the 
parties, 


less, that such security, so far as regards the 
amount of the judgment, shall not be required in 
any case where the judge of the County Court 
shall have ordered the party appealing to pay the 
amount of such judgment into the hands of the 
clerk of the County Court in which such action 
shall have been tried, and the same shall have 
been paid accordingly; and the said • Court of 
Apped may either order a new trial on such 
terms as it thiuks fit, or may order judgment to 
be entered for either party, as' the case may be ; 
and may make such order with respect to the 
costs of the said appeal as such court may think 
proper; and such orders shall be final. 

]5. And be it enacted, that such appeal shall 
be in the form of a case agreed on by both par¬ 
ties, or their attorneys, and if they cannot agree 
the judge of the County Court, upon being 
applied to by them or their attorneys, shall settle 
the case, and sign it; and such case shall be 
transmitted by the appelhint to the rule depart¬ 
ment of the Masteris office of the court in which 
the appeal is to be brought. 

16. And be it enacted, that no judgment, order, 
or determination given or made by any judge of 
a County Court, nor any cause or matter brought 
before him or pending in his court, shall be 
removed by appeal, motion, writ of error, ceriio- 
rari^ or otherwise, into any other court whatever, 
save and except in the manner and according to 
the provisions hereinbefore mentioned. 

17. And be it enacted, that if both parties 
shall agree, by a memorandum signed by them 
or by their attorneys, that the County Court shall 


^ Ceriiorwri is, therefore, dov abolished. 
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have power to try any of the actions herein- court aimu 

before respectively mentioned, in which the sum Sf mmcs, 

sought to be recovered shall exceed the sum of * 

five pounds by the said recited act or fifty pounds S-yoS^its 

by this act limited in the case of such actions 

respectively, or any action in which the title to 

land, whether of freehold, copyhold, leasehold, or 

other tenure, or to any tithe, toll, market, fair, or 

other francliise, shall be in question, then and in 

such case the saidcourt shall have jurisdiction and 

power to try such action : provided always, that 

the said parties or their attorneys shall state in 

their said memorandum of agreement, that they 

know such cause of action to be above the said 

sums respectively, or that they know such title to 

come in question in such action, and provided that 

such memorandum shall be filed with the clerk 

of the said court at the time of filing the demand 

of the plaintiff: provided also, that all local 

actions to be tried before any County Court with 

the consent of the parties shall be brought and 

tried in that jurisdiction only in which the lands, 

tenements, or hereditaments, or some part thereof 

are situate, are in respect whereof such actions 

shall be brought.^^ 

18. And be it enacted, that if any party shall No secoad 


This gives a jurisdiction by consent unlimited in amount^ 
and extended to the trial of titlcy but no other exceptions fiom 
the jurisdiction of the County Court can be tried there by rirtue 
of this clause, except title. The Memorandum may be as 
follows• 

MevMrandum of agreement made this dag 

of , between A. B., of , in the county 

ef , and C. 1)., of , in the county of 

WhcfreoA disputes have arisen between the said A. B. and 
0. D.> by reason of a certain demand by the said A. B. 
upon the said C.\>, of a sum exceeding the sum of 60^., to 
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second court suc another in any County Court for any debt or 
other cause of action for which he hath already 
sued him and obtained judgment in any other 
court, the proof of such former suit having been 
brought and judgment obtained may be given, 
and the party so suing shall not be entitled to 
recover in such second suit, and shall be adjudged 
Treble costs, to pay three times the costs of such second suit 
to the opposite party 

te'broutfit^ 19. And be it enacted, that from and after the 
passing of this act no action shall be brought 


V}it^ tJie sum of £, ^ in respect of a certain alleged 

\dehi or demand, trespass, or as the case may be,] it is 
hereby agreed betxoeen the eaid A. B. and C. 1). that the 
County Court of A., at B., shall have j>owcr to try the said 
alleged [debt or demand, axid the said A.. B. and C. B. do 
hereby state that they know that suchcaxiae of action is above 
the snm nf^l. Witness the hands of the said parties. 

iSigmd) A. B.. 

C. 1). 

Wittiess -, 

And tUc following may bo the form of the Memoiiaxdum 
where title is intended to be tried: 

Menuirandum of agreement made this day 

of i 18 , between k.'&.of , in the County 

of , and C. I). of the same place . Whef’eas 

a dispute has arisen betweexi , respecting the title 

or [which involves questions that relate to the title'], to a 
cei'tam [liere describe property in dispute], it is hereby agreed 
between the parties hereto that the County Court of , 

in the County of , shall have power to try the same 

by an action in the said CourUy Court, and the said A. B. 
and C. B. do hereby state that they know that such title will 
come in question m such action. Witness the haxids of the 
saidparties. {Signed) A. B. 

Witness -. 0. B. 

** Bat it is presumed that the costs thus allowed will be the 
regular costs of the County Court trebled. 
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against any high bailiff or bailiff, or against any ag&iDot 
person or persons acting by the order and in aid 
of any high bailiff, for anything done in obe- of the 
dience to any warrant under the hand of the wuSut 
clerk or clerks of the said court and the seal of 
the said court, until demand hath been made or court to be 
left at the office of such high bailiff by the party 
or parties intending to bring such action, or by 
his, her, or their attorney or agent, in writing 
signed by the party demanding the same, of the 
perusal and copy of such warrant, and the same 
hath been refused or neglected by the space of 
six days after such demand ; and in case after 
sucji demand, and compliance therewith by show¬ 
ing the said warrant to and permitting a copy to 
be taken thereof by the paily demanding the 
same, any action shall be brought against such 
high bailiff, bailiff, or other person or persons 
acting in his aid, for any such cause as aforesaid, 
without making the clerk or clerks of the said 
court who signed or sealed the said warrant 
defendant or defendants, that on producing or 
proving such warrant at the trial of such actiou 
the jury shall give their verdict for the defen¬ 
dant or defendants, notwithstanding any defect 
of jurisdiction or other iiTcgularity in the said 
warrant; and if such action be brought jointly 
against such clerk or clerks and also against such 
high bailiff or bailiff, or person or persons acting 
in his or their aid, as aforesaid, then on proof of 
such warrant the jury shall find for such high 
bailiff or bailiff, and for such person or persons 
so acting as aforesaid, notwithstanding such de¬ 
fect or irregularity as aforesaid; and if the 
verdict shall be given against the said clerk or 
clerks, that in such case the plaintiff or plaintiffs 
shall recover his, her, or their costs against him 
or them, to be taxed in such manner by the 
proper officer as to include such costs as such 
plaintiff or plaintiffs are liable to pay to such 
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So much of 
9 * 10 Viet, 
c. 96, as 
requires 
a lanulord, 
where rent 
Is in arreer 
for premlf.es 
wherein 
goods have 
born taken 
in cxeciitiun, 
to state ill 
writing the 
terms of 
holding, Ac., 
repealed. 

To entitle 
landlord to 
benefit 
under 
recited act, 
it sh^l be 
siifflcient 
to state the 
amount of 
rent claimed, 
Ac. 


defendant or defendants for whom such verdict 
shall be found as aforesaid; and if any action 
shall be brought the defendant or defendants 
shall and may plead the general issue, and give 
the special matter in evidence at any trial had 
thereupon.®® 

20. And whereas by the said act passed in 
the tenth year of Her present Majesty, inti¬ 
tuled An Act for the more easy Recovery of 
Small Debts o-nd Demands' in England, it is 
enacted, that in cases of rent being in arrear 
in respect of premises wherein goods may have 
been taken in execution under and by vir¬ 
tue of the said act it should be lawful for the 
landlord, by writing to be delivered to the bailiff 
or officer making the levy, which writing should 
state the terms of holding and rent payable for 
the same, to claim any rent in arrear as therein 
mentioned : and whereas so much of the said 
enactment as requires that the claim of rent to 
be made by writing stating the terms of holding 
may lead to technical objections and unnecessary 
prolixity; and whereas also it is expedient to 
obviate certain difficulties which have arisen as 
to the landlord’s right to priority of payment 
upon the construction of the said enactment; 
be it therefore enacted, that so much of the said 


^ The object of this section is to protect the high bailiff when 
acting in obedience to his warrant. In such case the respon¬ 
sibility arising from a defect of j orisdiction or other irregularity 
in the warrant is thrown npon theclerk. Butitisncceasary that 
bailiffs should understand that this only protects them against 
the consequences of acting under an illogid process, and not in 
any act illegally done by them in the execution of that process. 
That liability still remains, subject only to the protection of 
notice of action, and the power to plead the general issue giren 
by the section, which is vety awkwardly worded, and may 
occasion some difficulty in construction. 
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act as requires that the said writing and claim 
should state the terms of holding shall be 
and is hereby repealed, and that it shall be a 
sufficient notice of claim to entitle the landlord 
to all the benefit given to landlords under the 
said act, that such writing and claim shall state 
the amount of the renU claimed to be in arrear 
and unpaid, and the time for and in respect of 
which such rent is claimed to be due, in like 
manner as is now required by law in cases of 
ordinary distress for rent, and no further or 
otherwise; and also that no execution creditor 
under the said act or this act shall be satisfied 
his debt out of the proceeds of such execution 
and distress, or execution only where the tenant 
shall replevy, until the landlord who shall con¬ 
form to the provisions of the said act as amended 
by this act shall have been paid the rent in 
arrear for the periods in the said act limited. 


2]. And be it enacted, that the enactments EnActments 
contained in the said act, as altered and amended ^^ju^rea 
in this act, relating to the claims of landlords act, 
tor rent in arrear where goods on the pre« claims of 
mises demised have been t^en in execution, 
shall apply and extend to goods taken in exe- goods taken 
cation under the authority of this act, in as 
full and beneficial a manner as if the same 
enactments were re-enacted in the like terms in 
this act.^** 


^ This provision removes a great practical inconvenience in 
the claims of landlords for rent, against tenants whose goods 
are taken in excention. It would suffice now in such notice to 
state the amount of rent duo, and the time in respect of which 
it is claimed. 

We cannot see the use of this clause, inasmuch as a former 
one extends all the provisions of the former statntes to this one, 
unless expresslj repealed or repugnant. 
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Judges may 
hoar appli¬ 
cations for 
write of 
prohibition 
either in 
term or in 
racstiou. 


Before whom 
affidavits 
may bo 
sworn. 


Town ball'*, 
&C., to be 


22. And be it enacted, that it shall be lawful 
for any judge of any of Her Majesty's Superior 
Courts of Common Law at Westminster, as well 
in term time as in vacation, to hear and deter¬ 
mine applications for writs of prohibition directed 
to the judges of the said County Courts, and to 
make such rules or orders for the issuing of such 
writs as might have been made by the Court, and 
all such rules or orders so made by any such judge 
shall have the same force and effect as rules of 
court for sucli purposes now have, and such writs 
shall be issued by virtue of such rules or orders 
as well in term time as in vacation: provided 
always, that any rule or order made by any such 
judge, or any writ issued by virtue thereof, may 
be discharged or varied or set aside by the court, 
on application made thereto by any party dis¬ 
satisfied with such rule or order, 

23. And be it enacted, that all affidavits to be 
used in the courts holdcn under the said act of 
the tenth year of Her Majesty shall and may be 
sworn before any judge of the said courts, or any 
Mastei' Extraordinary in Chancery, or Commis¬ 
sioner for taking Affidavits in any of the Superior 
Courts of Westminster, or before a magistrate of 
the county, city, town, or place where any such 
affidavit may be swom.^® 

24. And be it enacted,^^ that in every town or 


” This is a useful prorision, as it remorcs a doubt which had 
been raised as to the proper authority to take an affidavit for the 
County Courts. 

” For some unexplained reason this useful clause was first 
struck out by the House of Lords, then restored by the House 
of Commons, and finally amended after a conference of fiic two 
Houses. But it is to be hoped that ere long every court town 
will have a County Court erected, wifii the necessary accommo¬ 
dations for the vast and varied business that will henceforth 
be transacted there. 
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place where there shall be a court holden under n<^ii free of 
the provisions of the said act of the tenth year of 
Pier Majesty, the Town-hal^ Court-house, or 
other public building belonging to any county, 
city, borough, or town shall be used for the pur¬ 
poses of holding the courts under tlie said act, 
without any charge for rent or other payment, 
save and except the reasonable and necessary 
charges for lighting, warming, and cleaning 
when such public building is used for the pur¬ 
pose of the courts, and for all other expenses 
necessaiily incidental to the use of the said 
•building for the purposes of the courts: provided 
always, that the necessary aiTangements shall 
be made so that the sittings of the said courts 
shall not interfere with the business of the 
county, city, borough, or town usually transacted 
in such Town-hall, Court-house, or other public 
building, or with any purposes for which such 
Town-hall, Court-house, or other public building 
may- be used by virtue of any local act in that 
behalf: provided also, that this enactment shall 
not apply to any city, borough, or town in which 
a building hath previously to the passing of this ■ 
act been erected for the purposes of holding the 
courts under the said act and for the business 
connected with such courts, nor shall anything 
in this act contained be held, deemed, or taken 
to prejudice, affect, or otherwise interfere with 
any lease, contract, agreement, or engagement 
ah'eady entered into for the leasing, erection, 
hiring, or occupation of any building for the 
purposes of holding such courts therein and 
transa<;ting therein the business relating to such 
courts. 

25. And be it enacted, that this act may be 
amended or repealed by any act to be passed in repealed, 
this session of Parliament. 









RULES 

MADE BT 

MR. SERJEANT DOWLING, 

THE JVDGB OF THB YORK CIRCUIT, 

For carrying into effect the County Courts Extension Act, 
13 4* 14 Viet, c, 6l, within his Circuit, and Forms 
prepared under the same Act, 


(Rules as to sect, 8.) 

1 . All confessions to be made under section 8 of tbe 
13 & l4 Viet, c, 61, shall be delivered to the Clerk five 
clear days before the return of the summons. 

2. The clerk shall give to the plaintifi a notice of such 
confession, in manner directed by the act, three clear 
days before the return of the summons. 

(Rules as to sect, 14.) 

3. Any party dissatisfied with the determination or 
direction oi the court, in point of law, or upon the ad> 
mission or r^ection of any evidence, shall, before the 
rising of the Court on the day of the trial, deliver to the 
Clerk a statement in writing, signed by him, his counsel 
or attomev, contmning the grounds of his dissatisfaction; 
and in default of such statement being delivered as afore¬ 
said, the successful party may proceed on the judgment, 
unless the Judge shall otherwise order; but it shall be 
competent for the Judge to direct proceedings to be taken 
on the judgment, notwithstanding such statement has 
been deUvered: provided always, that the parly so dis¬ 
satisfied may appeal on grounas other and different fi:om 
those contained in such stetement. 

4. 'Die ten days* notice of appeal shall be reckoned 
exclusive of the day of trial, and must be served on the 
clerk as well as the successful party, by post or otherwise. 

h * 
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5. If before notice of appeal as last aforesaid is served 
upon the Clerk, execution shall have issued and the 
amount of the judfirment and costs of execution shall have 
been pud into the bands of the Bailiff, or levied and not 
paid over to the successful party, the same shall remain 
in Court to abide the order of the Court. 

6. If before an appealinfjr party shall have ffiven the 
required security execution shsdl have issued, the Clerk 
sh^l, upon the appealing party giving such security, 
forthwith send notice thereof by post or otherwise to the 
Bailiff, and proceedings on such execution shall forthwith 
he stayed. 

7. The notice of appeal shall state the grounds of the 
appellant’s dissatisf^ion; and in default thereof, the 
successful party shall be at liberty to proceed on the 
judgment, unless the Judge shall otherwise order. 

8. The security on appeal, required under section 14 
of the 13 & 14 Viet. c. 61, may in all cases be either a 
deposit of money or a bond executed by the appellant 
and two sureties, conditioned in conformity with the 
provisions of the statute, and which shall be substantially 
in the form Number 4 in the schedule hereunto annexed. 

D. In all cases of appeal, where the appellant proposes 
to give a bond, he shall serve by post or otherwise, on 
the opposite party and the Clerk, notice of the sureties 
whom he proposes to submit fbr the approval of the 
Clerk; and such notice shall contain the matters stated 
in the form Number 3 in the schedule hereunder annexed. 

10. The sureties shall, unless by consent of the suc¬ 
cessful party, make an affidavit of their sufficiency in the 
form Numb^ 2 in the schedule hereunto annexed. 

11. The affidavit of sufficiency may be made before 
any of the authorities stated in 13 & 14 Viet. c. 61, s. 23, 
as persons before whom affidavits may be sworn. 

12. llie bond shall be executed in the presence of the 
Clerk, or some one of the authorities last mentioned: 
provided alwavs, that if it be executed in tbe presence of 
the Clerk, it shall not be necessary for him to attest the 
same. 

13. At the time of giving security the appellant shall 
deliver to the Clerk a statement in writing, showing to 
which of the courts of common law at Westminster he 
proposes to appeal. 

14. The successful party shall be the obligee of the 
bond, and it shall be deposited with the Clerk until the 
cause is dually disposed of. 
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15. Where the appellant makes a deposit of money in 
lieu of giving a bona, he shall forthwith give notice to 
the opposite party, by post or otherwise, of such deposit 
having been made. 

16. Where money is paid into Court to abide the 
event of an appeal, whether by way of security or in 
pursuance of an order of the Judge, the Clerk sh^ give 
the party paying it a certificate of such payment, in the 
form Number 1 in the schedule hereunder annexed. 

17< All cases shall be signed by the Judge, and sealed 
with the seal of the Court; and when signed and sealed, 
one copy thereof shall be deposited with the Clerk, and 
another sent by post or otherwise, by the appellant, to 
the successful pa^y within three clear days next after the 
time of signing and sealing the same; and if the appel¬ 
lant does not comply with this rule, the successful party 
may proceed on the judgment, unless the Judge shall 
otherwise order. 

18. The appellant shall, within three days next after 
the case is signed and sealed, transmit it, by post or 
otherwise, in conformity with the provisions of sect. 15 
of the 13 8c 14 Viet. c. 61; and notice of such trans¬ 
mission shall forthwith be given by the appellant to the 
successful party, by post or otherwise; in default whereof 
the successful party may proceed on the judgment. 

19. When the Court of Appeal has pronounced judg¬ 
ment, either party may deposit the original order of the 
Court of Appeal, or an office copy thereof, with the clerk. 

20. All new trials in pursuance of the order of the 
Court of Appeal shall take place at the next practicable 
Court after such order or office copy shall nave been 
deposited as aforesaid, unless the Judge shall otherwise 
order, and it shall be conducted in the same manner as 
any new trial granted by the County Court itself. 

21. If the order be that judgment shall be entered for 
either party, then such judgifient shall be entered accord¬ 
ingly, and the successful party shall be at liberty to pro¬ 
ceed on such judgment as upon an original judgment of 
the County Court. 

22. If after the case has been transmitted, the appel¬ 
lant does not prosecute his appeal with due diligence, 
according to the practice of the Court of Appeal, the 
party successful in the County Court may apply to the 
Judge for leave to proceed on the judgment, and leave 
for that purpose may be granted accordingly, if the 
Judge sh^l tnink fit. 

h* 2 



cbciv 


COUNTY COURTS BXTRN810N ACT. 


(Rule 08 to 8 €Ct. 1 ^.) 

23. In all cases where jurisdiction is given to the 
County Court 1^ agreement of the parties, pursuant to 
stat. 13 & 14 Viet. c. 61, s. 17, toe memorandum of 
agreement filed with the clerk of the Court shall con* 
tmn a sumroaiy statement of the points or matters in 
dispute: provided always, that the Judge at the trial, in 
his discretion, and on such terms as he shall think fit, 
may allow such statemert to be amended 


Tbr Schedule before referred to. 


[ 1 -] 


Certifeate q/* Jkpoxit (Balo 16.) 

In tbe County Court of holdeu at 

(Seal.) 


CA, B., Plwntiff, 


I do hereby certify that 
into my bands the sum of X 
appeal of which file said 


Between < and 

( C. B.y Defendant, 
in the above cause has pud 
to abide the event of an 
has given notice in the above 


cause to be determined by the Court of 


A. B., 

Clerk of Court. 


[ 2 -] 

Affidavit of Jw^fcation. (Rule 10.) 

In file Cobnty Court of holden at 

CA, Plaintiff, 
Between < ' and 

(C. B.f Defendant. 

B. B.f of one of the bondsmen for the above-named 

defendant, maketh oath and saith that he is a housekeeper [or free¬ 
holder, 08 the 0086 may 6c], residing at [describing par- 

ticularly ike county or eUy^ the 8treet orplacej and the number of 
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the house, \f any], that ho is worth propcHy to the amount 
of£ \1he amount required by the practice of the Comrt] 

over and above what will pay his just debts {if security in any 
other action add] and every other sum for which he iS now security, 
that he is not bail or security in any other action or proceeding [or 
if security in any oiher fiction or actions, add], (except for C. D., 
at the suit of E. F., in the Court of in the sum of £ ; 

for G. n., at the suit of /. K., in the Court of in tho sum 

of £ {specifying the several actions, wilk the Coto'ta in 

iohich they are brought, and the sums in tohich the deponent is 
security] ); that this deponent’s property, to tlie amount of the 
said sum of £ {and if security in any oilier action or 

actions], (over and above all other sums for which he is now 
security as aforesaid), consists of {here specify the nature and value 
of the property in respect of which the deponent proposes to 
become bondsman, as follows] stock in trade in his business of 
carried on by him at of the value of £ of good 

book debts, owing to him to tho amount of £ of furniture 

in his liouso at of the valuo of X of a freehold 

(or leasehold) farm of the valne of £ situate at 

occupied by or of a dwelIing>house of the value of £ 
situate at occupied by (or of other property 

parHcidarising each description of propen'ty, with the value tlta-eof), 
and that this deponent bath for the last six montlis resided 
at {describing the place of swh residence, or ^ he has 

had more than one residence during that period,state 


[3.] 

Notice of Siereiies. (Rule 9.) 

In the County Court of 

f A. B., riaintiif. 
Between < and 

( C. D., Defendant. 

Take notice, that the bondsmen whom I propose as my securities 
on tbe'appeal in the above cause are {here state the full names and 
additions of the bondsmen, whether housekeepers or freeholders, 
and their residences for ike last aw months, therein mentioning the 
county or city, places, streets, and numbers, if any.] 
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[4.] 

Form of Bond where the PlainUff i$ Appellant. 

(Buie 8.) 

Know all men bjthese pments, that we A. B., of, &c., and C. i)., 
of, 8cc., and E. >*., of, &;c., are jointly and severally held and fiimly 
bound to G. 27., of, &c., in £ of good and lawful money of 

Great Britain, to be paid to the said G. 27., or his certain attoiTicy, 
executors, administrators or assigns. For which payment to be 
made, we bind ourselves, and each and ovciy of us, in the whole, our, 
and each of our heira, executors, and administrators, jointly and 
severally, firmly by tliese presents.* 

Scaled with our seals, and dated this day of one 

thousaud eight hundred and fifty 

Whereas an action is now depending in the County 

Court of holden at wherein the abovc-bounden 

E. F. is plaintiff, and the above-named G. //. is defendant. And 
whereas the said action came on to be tried in tlie smd court on 
the day of when a judgment was given for the said G. TL 

• 

And whereas the said F, F.y being dissatisfied with such judg¬ 
ment, gave due notice to the said G. H, of his the said E, F.^s 
intention to appeal from the same to Her Majesty’s Court of 
at Westminster, in riic manner provided by on Act of the 13th and 
14tb years of Her present Majesty’s reign, c. 61, s. 14. And 
whereas it is by the same section of the said Act provided, tliat tlie 
party who shall appeal as aforesaid shall give security, to be approved 
by the Clerk of the Court aforesaid, for the costs of the appeal, 
whatever be the event thereof. And whereas the .'vbove-iiamed 
A. B. and C, 2>,, at the request of the said E. F., have agreed to 
enter into the above-written obligation for the purposes aforesaid, 
and the security intended to be hereby given, has been approved of 
by the Clerk of the said County Court, as appears 

by his allowance in the margin hereof. Now the eondiiion of this 
obligation is such, that if the above-bounden J. £., C. i)., and E. F. 


* A sum sufilolent to cover the eosU appeal, say £20, being double 
the estimated amount. 
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or either of them, shall pa 7 unto tho said <?. his executors, 
administrators, or assigns, the costs of the sud appeal, as tho said 
Court of Appeal shall order, then this present obligation shall be 
void, otherwise shall remain and be in ihill force. 

1 approve of the bond, A, B, (Seal.) 

I. K. C. D, (Seal.) 

[Seal of Coui't.] E. F, (Seal.) 


[5-] _ . 

Form (>f Bond tokere tlic D^endant U Appellant. 

(Rule 8.) 

Know cdl mm b/ these presents that we, A. li.y of, &r., and 
C. I)., of, &c., and E. F,, of, &c, aro jointly and severally 
held and firmly bound to G. //., of, &c., in X of 

good and lawful money of Great Britain, to be paid to the 
said G, IL, or his certain attorney, executors, administrators, or 
assigns. For which payment to bo uuido we bind ourselves and 
each and every of us, in the whole, our, and each of our heirs, exe¬ 
cutors, and administrators, jcnntly and severally, firmly by these 
presents.* 

Sealed with onr seals, and dated this day of one 

thousand eight hundred and fifty 

Whercoi an action is now depending in the County 

Court of holdcu at wherein the above-named 

G. S, is plaintiff, and the above-bounden E. F, is defendant. And 
whereast the said action came on to be tried in the said Court on 
the day of when a judgment was given for 

the said G, ZT., for the sum of X 

And wk&reaa the said E. F., being dissatisfied with such judg¬ 
ment, gave due notice to the said G. II of his the smd E. F.'a 
intention to appeal from the same to Her Majesty's Court of 
at Westminster, in the manner provided by an Act of the IStb and 
14th years of Her present Majesty's roign, c. 61, c. 14. And 


• A sum sufllcient to cover tiie o/appeal, say ^20, being doable the 
estimated amount, and also doable the amount of verdict. 
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vihereat it is by the same section of the said Act provided, that the 
party who shall appeal, os aforesaid, shall give security, to be 
approved by the Clerk of the Court aforesaid, for the costs of the 
appeal, whatever be the event thereof, and also for the amount of 
the judgment if such party be the defendant, and the appeal be dis¬ 
missed. And whereas the above-named A. B. and C. D ^ at the 
request of the said E. jF*., have agreed to enter into the above-written 
obligation, for the purposes aforesaid, and the security intended to 
be hereby given has been approved of by the Clerk of the 

said County Court, as appears by his allowance in the margin hereof. 
Now the cotidilion of this obligation is such, that if the above- 
bounden A. C. D., and £*. E., or either of them, shall pay unto 
the said G. 11., his esecutors, administrators, or assigns, the costs 
of the said appeal, as the said Court of Appeal shall order [and 
shall also, in case the said appeal shall be dismissed, pay to the said 
G. executors, administrators, or assigns, the said sum of 

£ then this obligation shall be void, otherwise shall 

remain and be in full force and virtue. 

I approve of the bond, A. B. (Seal.) 

I. K. C. X>. (Seal.) 

[Seal of Court] E. F. (Seal.) 


[ 6 .] 


Form of Case. (Rule 17.) 


In the County Court of 
(Seal.) 

Cn appeal to the Court of 


holden at 


Retween < 


fA. B., Plaintiff, 
and 

C. D., Defendant. 


Tliis is an action of [here inseri the House of action and the facia ] 
The question for the opinion of the Court of is— 

First, [here state the quesdottfor the opinion of the Court.'] 


[Signatui'e of Judge.] 


V To be omitted, if amount previously paid into Court. 
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[7-] 

F&rm <if Admission of or part of Debt^ wider sect. 8, 

13 ^ 14 Victoria^ cap* 61. 

[A.] No. of Plaiat. 

In the County Court of holden at 

r A. B., Plaintiff, 
Between < and 

i>., Defendant. 

I, the above-named defendant, do hereby confess and admit that 
the sum of £ the amount claimed* by the plaintiff in this 
action, is due to him from me. 

Dated this day of one thousand eight hundred 

and fifty 

Signed in the presence of the above-named defendant. 

* Or part of the amount claimed. 

This paper marhed A. is the stalemesd referred to in die annexed 

Affidavit* 


[ 8 .] 

Affidavit of Signaittre to Admissionj sect. 8. 

No. of Plaiat. 

In the County Court of holdcn at 

CA. Plaintiff, 
Between •< and 

C C. D.y Defendant. 

B. F, of gentloman, an attorney of Her Majesty’s Court 

of at Westminster, maketU oath and saith, that ho was 

present on the day of one thousand eight hundred 

and fifty , and did see tho above-named defendant sign 

the statement hereunto annexed, marked with the letter A., and 
that the name set to the said statement is in the hand¬ 
writing of the defendant and that the name set to the said 

statemont as the witness attesting tiie same is in the handwriting 
of him this deponent. 

Sworn at in the county of this day 

of one thousand eight hundred and fifty before me 
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[9-] 

Notice to Plaintiff wider hoU 8» 

Ko. of Plaint. 

In tlie County Court of holden at 

B.f Plaintiff, 
Between and 

Q C. D., Befendant. 

I do hereby give you notice, that tlie above-named defendant had 
filed a statement confessing and admitting the amount claimed by 
you, and that it will not be necessaiy for yon to prove the debt on 
the day of hearing; but yon must attend the Court to apply to the 
Judge for an order for payment. 

Bated this day of one thousand eight hundred 

and fifty 

Clerk of the Court. 

To . the above-named plaintiff. 


[ 10 .] 

Notice to Plaintiff under sect. 8 off Admission off partoj 
No. of Plaint. 

In the County Court of holden at 

CA.B.J Plaintiff, 
Between < and 

( C. B., Befendant. 

I do hereby give you notice that tbe above-named defendant has 
filed a statement confessing and admitting £ part of the 

amount claimed by you, and that it will not be necessary for yon to 
prove that part of yonr claim which the defendant has so admitted, 
on the day of hearing. If, however, you do not consent to accept 
the Biun so admitted in satisfaction of your demand, you must be 
prepared to prove tbe excess; but at all events you must attend the 
Court to apply to tiie Judge for an order for payment 

Bated this day of one thousand right hundred 

and fifty 

Clerk of the Court 

To the above-named |daintiff. 
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[ 11 .] 

Form of Admitsion under sect, 9,13 # 14 Viet, c. 61. 

Ko. of Plaint. 

In tlie County Court of holden at 

r^. A, Plaintiff; 
Between < and 

L C, Defendant. 

We, the abore-named A. B, and C. 2>., do hereby agree 

that tlie amount of the debt or demand due from the defendant to 
the plaintiff ia pounds, ehillingB, and pence, and 

that the same, together with £ the (x sts, shall be paid to 

the Clerk of the Court at lus office, in manner following, viz.:— 

- (Signatures of Plaintiff 

-( and Defendant. 

Dated this day of one tliousand eight hundred and fifty. 
Signed in the presence of 

ThU paper marked A. u tite statement referred to in the annexed 

Aj/idaoit, 


[ 12 .] 

Affidavit of Signatui'e under sect 9,13 ^ 14 Ftc^ c. Cl. 

No. of Plaint. 

In the County Court of holdcn at 

f A, B.f Plaintiff, 
Botween < and 

C C, />., Defendant. 

B. F., of gentleman, an attorney of Her Majesty's 

Court of at Westminster, maketh oath and saith that ho 

was present on the day of one thousand eight 

hundred and fitly , and did see the above>itamed plaintiff and 
defendant respectively sign the statement hereunto annexed, marked 
with the letter A., and that the name set to the said 

statement is in the handwriting of the said plaintiff and 

that the name set to the said statement Is in the hand* 

writing of the said defendant and that the name set 

to the smd statement as the witness attesting the same is in the 
handwriting of him this deponent. 

Sworn at in the connty of this day 

of one thousand eight hundred and fifty before me 
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[13.] 

J^idgment against D^endantfar Payment of PAt or Damages. 

Ko. 

In the County Coort of holden at 

{ A. B.J Pliuntiff, 
and 

C, D,y DefonJant. 

By ^rtne of a statoment in writing ugned by the aixjye-named 
pluntiff and defendant respectively on the day of one 
thonswd eight hundred and fifty , in pnrsnancc of the 

provisions of an Act of tho 13 & 14 Viet c. 61; it is adjudged, tliat the 
said plaintiff do recover against the said defendant, the sum of 
for ills debt, together with the costs of snit, amounting to the sum 
of to be paid by the said defendant to the Clerk of the 


Court at his office, on or before the 

thousand eight hundred and fifty 

day of 

one 

Given under the seal of the Court, this 
thousand eight hundred and fifty 

day of 

one 

By the Court, 


.^1 1 


Clerk. 

Attendance at the office ft^m ten till four o^clock. 


[14.] 


Jtidg^neni agmnst Defendant for Immediate Payment <fDdit 

or Damages. 


No. 

In the County Court of 


holden at 


Between 


A. B.f Plaintiff, 
and 

C. D.^ Defendant. 


By virtue of a statement in writing signed by the above- 
named plaintiff and defendant respectively on the day 

of one thousand eight hundred and fifty , in pur¬ 

suance of the pauvisions of an act of the 13 & 14 Viet. c. 61, it 
is adjudged that the said plaintiff do recover agtunst the said de¬ 
fendant, the Aum of for Ids debt, together with the costs of 
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.suil, amounting to the sum of to be paid by the s^d de¬ 
fendant to tho Clerk of the Court at bia ofiSce, immediately. 

Given under tho seal of the Court, this day of one 

thousand eight hundred and fifty 

By the Court, Clerk, 

Attendance at the office from ten till four o’clock. 


[15.] Jitdgment against Defendant when dte D^t ot* Damages 

are made payohle by Instahnenis, 

No. 

In the County Court of holden at 

* fA. i?.,riainliff, 

Between < and 

C C. D.f Defendant. 

By virtue of a statement in wiitlng signed by the above-named 
plaintifip and defendant respectively, on the day of one 
tiiousand eight hundred and fifty , in pursuance of the 

provisions of an Act of the 13 & 14 Vict. c. 61, it is adjudged, 
that the said plaintiff do recover against tho said defendant the sum 
of for his debt in a certain action, together with the costs 

of suit, amounting to the sum of by instalments of the 
first instalment to be paid upon the day of one 

thousand eight hundred and fifty . Such payments to 

be pmd at the office of the Clerk of tho Court, at 

Given under the seal of the Court, this day of 

thousand eight hundred and fifty. 

By the Court, Clerk- 

Office hours, from ten to four. 


[16.] Summons to Defendant after Judgment mder sect. 0 of 

13 # 14 VicU c. 61. 

No. 

In the County Court of at 

CA. B., Plaintiff, 
Between < and 

( C. D.f Defendant. 

Wliereas by virtue of a statement in writing signed by above- 
named plaintiff and defendant respectively on the day 

of one tiiousand eight hundred and fifty in pur- 



ClsudV COUNTY COURTS EXTENSION ACT. 


■nance of the proTisions of an Act of the 13 & 14 Viet. c. 61, the 
above*named plaintiff obtained a jndgment against yon for the pay- 
moot of for which said judgment still remains 

unsatisfied; yon are thereibre hereby summoned to appear at the 
Connty Coart to be holden at in on the 

day of 185 , at the hour of in the 

forenoon, to be then and there examined by the Judge of tlie said 
Court, touching your estate and efiects, and the manner and ci^ 
cumstances under which you contracted the debt, which was the 
subject of the action in which the said judgment was obtained 
against you, and as to the means and expectation you then had, 
and as to the property and means you still have of discharging the 
said debt, and as to the disposal you may have made of any 
property. And take notice, that if you do not appear in obedience 
to tills summons, you may, by order of this Court, be committed to 
the common gaol. 

Given under the seal of the Court, this day of 185 . 

By the Court, 

Clerk. 

Amount of judgment or order **^111) 

Costs of this summons . * • 


To the above-named defendant 


[17.] 

Warrant qf Commitment after Examination, 

Execution No. 

No. 

In the Connty Court of holdon at 

C J. B., plaintiff, 
Between ■< and 

i C, i)., defendant 

To the High Bailiff and the other BaUifis of the siud Court, and 
all constables and peace officers within the jurisdiction of 
the said Court, and to the Governor or Keeper of the common 
gaol for the county of , at , in the said 

county. 

Whereas by virtue of a statement in writing signed by the above- 
named pimntiff and defendant respectively- on tiio day 
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of in the year of onr Lord one thoasand eight hundred and 

fifty , in pnrsnance of the provisions of an act of the 

13 & 14 Viet. c. 61y the aboro-named pltuntiff, by the jadgment 
of the said Court in a cert^ snit wherein the said Court had juris¬ 
diction, thereupon recovered against the sbove>named defendant the 
sum of pounds shillings and pence for 

his debt, together with the sum of pounds ahillings 

a^d pence, the costs of the said suit, to be paid by the said 

defeiidaut on or before the day of 

And whereas the said defendant not having paid the said 
sums of jxmnds shillings and pence, 

and pounds shillings and pence, pursuant 

to the said judgment, upon the application of the said plaintiiT, a 
summons was duly issued from and out of the said Court against 
the said defendant, by which said summons the said defendant was 
required to appear at the said County Court of at , 

on the day of one thousand eight hundred and 

fifty , to answer such questions os might be put to him 

touching his estate and effects, and the manner and circumstances 
under which he conti'acted the said debt, which was the subject 
tlie action in which the said judgment was obtained against him, 
and as to the means and expectation he then had, and as to the 
property and means he stIU had of discharging the said debt, and us 
to the disposal he might have made of any propcity. 

And whereas the defendant having duly appeared at the said 
Court pursuant to the said summons, wiu examined touching his 
estate and efikits and the manner and circumstances under which he 
contracted the said debt, which was the subject of the action in which 
tlie said judgment was obtained against him, and as to the means and 
expectation he tiien hod, and as to tlio property and means he still 
had of discharging the said debt, and as to the disposal he might 
have made of any property. 

And whereas it appeared upon such examination, to the satis¬ 
faction of tlie Judge of the siud Court, that and thereupon 

it was ordered by the sud Judge, that the said defendant should be 
committed for the term of days to the common gaol for 

the county of , at aforesaid, according to the 
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form of the statute in that case made and provided, or until ho 
should bo dischai^od by due course of law. 

Theso arc therefore to require you, the said High Bailiifs 

and others, to take the said defendant, and to deliver him to the 
governor of the common gao], and you the said governor are hereby 
required to receive the said defendant, and him safely to keep in 
the said common gaol for the term of days from the arrest 

under this warrant, or until Le shall be duly discharged by dne 
course of law. For which this shall be yonr sufficient warrant. 

Given under tho seal of the Court, this day of one 

thousand eight hundred and fifty 

Clerk of the said Court. 

£ 9- d. 

Amount of original debt and costs ... 

IjiXecntion ... •*« ... ... s.. 

Further costs, complaint .. 

Commitment ... ... ... 

!&Tilcage ... ... ... ... ... 

Paying money into court.. 


£ 


[18.] 

£xecution against the Goods qf D^endanL 

Execution Ko. 

No, 

In the County Court of liolden at 

CA. B.y PlainUffi, 
Between < and 

|_^C. iD., Defendant. 

Whereas by virtue of a statement in writing signed by the above- 
named plaintiff and defendant respectively on the day 

of one thousand eight hundred and fifty in pur¬ 

suance of the provisions of an Act of the 13 A 14 Viet. c. 61, tho 
said plaintiff by the judgment of the said Gonrt thereupon recovered 
against the said defendant the snm of ponnds, 

and ponce, for a certain debt before that time 


shilliogs, 
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dae and owing to the aaid plaintiff, together with the snm 
of ponnds ehilHngs and pence, the costs 

of suit by the said plaintiff in that behalf expended, amounting 
together to the sum of pounds shillings 

und pence, to be paid by the said defendant on or before 

tbo day cff one thousand eight hundred and fifty. 

Jtnd whereas the said sum of ponnds shillings 

and pence has not been pud pursuant to tbo said judg* 

ment. These are therefore to require and order yon forthwith to 
make and levy by distress and sale of the goods and chattels of tho 
said defendant, wheresoever they may be found within the district 
of this Court (excepting the wearing apparel and bedding of tho 
said defendant or his family, and the tools and implements of his 
trade, if any, to tlie v^Une of five ponnds), the said sum of 
pounds shillings and pence, and also the costs 

of this exocati<xi; and also to sei;ie and take any money or bank¬ 
notes (whether of the Bank of England or of any other bank), and 
any cheques, bills of exchange, promissory notes, bonds, specialties 
or securities for money, of the said defendant, which may be there 
found, or such part or so much thereof as may be sufficient for the 
satisfying of this execution and the costs of making and executing 
the same. 

Given under the seal of the Court, this day of one 

thousand eight hundred and fifty 

By the Court, 

Clerk of the said Court. 

To High Bailiff of tho said Court, 

and other the Bailiffs thereof. 

£ 8. d. 

Debt . 

Costa. 

Execution... 

Paid into Court. 

Paying money into Court, &c. . 

£ 


JVbtice.—-The goods and chattels ore not to be sold until 
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end of five days next following the day on which they may have 
been taken, unless they be of a perishable nature, or at the request 
of the said defendant. 

[In cases of cross-judgments, the execution must be stated to be 
for the balanco.] 


[19-3 

Form of Consent, ttnder sect 17, IS ^ 14 Viet. c. 61. 

No. of Plaint. 

Memorandum. 

We, the undesigned A. B., of and C. B., of 

(or E. F., attornty for A. B., and G. H., attorney for C. D.') do 
consent and agree that a plaint may be entered in the County 
Court of holden at by the said A. B. against the 

said C. D.ffor the [cause of action], and that the said Court shall 
have power to try the said action. And we declare that we know 
that the sum sought to be recorcrcil in the said action exceeds 502. 
or (the title to land, or to iitJie, or to toll, or to a market, or to a 
fah', or to a certain franchise'), is in question in the said action. 

Dated this day of one thousand eight hundred 

and fifty 


A, B. 

C.lf. 
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An Act to con$olidate and amend the Laws relating to Friendly 
Societies ,—[15^ Attgusiy 1850.] 

Sect. 22. Disputes between society and trustees to he settled 
according to rules^Qfiesfions of equity to be settled by County 
Couriy or Sheiiff Court oj Scotland, —^And be it enacted, that if any 
dispute shall arise between the members, or person claiming tinder 
or on account of any member, of any society or branch establislied 
under this act, and the trustees, treasurer, or other officer or com> 
mittce thereof, it shall be settled in such manner as the rules of such 
society or branch shall direct, and the decision so made shall be 
binding and conclusiTC; but if sucb dispute be of such hind that 
for the settlement of it, according to the laws now in forco, recourse 
most be had to one of Her hlajcsty’s courts of equity, or to the 
Court of Session, it may be refeiTcd, at the option of either party, to 
the judge of the County Court or of the Shorift' Court in Gotland, 
who shall proceed ex parte, on notice in writing to the oilier of the 
said parties being left at his usual place of resideuce or abode tc-n 
days previously; and he is hereby authorized to require of all 
parties who are may have been members, trustees, or officers 
of such society to produce before him all book.s or otlior docu^ 
xnents relating to the concerns of sucli society; and thereupon, 
if ho shall so think iit, it shall be lawful for him to determine 
the said dispute, and to displace any such trustee or officer, or 
to make sucb award as the justice of the case, in his opinion, 
may require, and such decision or award shall be binding and 
conclusive. 
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STATUTES RELATING TO COUOTY COURTS. 


9 & 10 VICT. c. 95. 


An Act for the more easy Recovery of SmallJDebts and De¬ 
mands m England —[28tA Augvstf 1846.] 

W11ERP!)AS sundry Acts of Parliament have been passed from 
time to time for the more easy and speedy recovery of Small 
Debts within certain towns, parishes, and places in England: 
and whereas by an Act passed in the eighth year of the reign 
of Her Majesty, intituled An Act to amend the Laws of In¬ 
solvency, Bankruptcy, and Execution,” arrest upon final process 
in actions of debt not exceeding twenty pounds was abolishetl, 
except as to certain cases of fraud and other misconduct of the 
debtors therein mentioned: and whereas by an Act passed in 
the ninth year of the reign of Her said Majesty,> intituled An 
Act for the better securing the Payment of Small Debts,” further 
remedies were given to judgtnent creditors, in respect of debts 
not exceeding twenty pounds, for the discovery of the property 
of debtors, and punishment of frauds committed by them: and 
whereas by the last-mentioned Act Her Majesty is enabled, with 
the adneo of her Privy Council, to extend the jurisdiction of 
certain Oourts of Requests and other Courts for the Recovery of 
Small Debts to all debts and demands, and all damages arising 
ont of any express or implied agreement, not exceeding twenty 


7*8 VIct. 
0. 96. 


8*9 Viet, 
c. m. 
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this Act to 
be ])iit in 
execution. 


pounds, and also to enlarge and in certain cases to contract the 

district of such Courts, and make certain other alterations in the 

practice of such Courts in manner in the now-reciting Act 

mentioned; and it is expedient that the provisions of such 

Ards should be amended, and that one rule and manner of pro* 

Deeding for the recovery of small debts and demands should 

prevail tliruughout England: and whereas the County Court is a 

Court of ancient jurisdiction having cognir^anco of all picas of 

personal actions to any amount by virtue of a writ of justicies 

issued in tiiat behalf: and whereas the proceedings in the 

County Court are dilatory and expensive, and it is expedient to 

alter and regulate the manner of proceeding in the said Conids 

for tiie recovery of small debts and demands, and that the 

Courts established under the recited Acts of Parliament, or such 

» 

of them as ought to be continued, should be holden after the 
passing of this Act as branches of the County Court under the 
provisions of this Act, and that power should be given to Her 
Majesty to effect tliese changes at such times and in such 
manner us may be deemed expedient by Her Majesty, with the 
advice of her Privy Council: be it enacted by the Queen’s most 
excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that 
it shall be lawful for Her Majesty, with the advice of her Privy 
Council, from time to time to order that this Act shall be put in 
force in such county or counties as to Her Majesty, with the ad¬ 
vice aforesaid, fi*om time to time shall seem fit; and this Act 
shall extend to those counties concerning which any such order 
shall have been made, and not otherwise or elsewhere: provided 
always, that no Court shall be establi^ied under this Act in tlio 
city of London. 


Counties to 
be divided 
into dis¬ 
tricts. 


t. And be it enacted, that it shall be lawful for Her 
Majesty, with the advice aforesaid, to divide the whole or part 
of any such county, including all counties of cities and counties 
of towns, cities, boroughs, towns, ports, and places, liberties and 
franchises therein contained, or thereunto adjoining, into dis¬ 
tricts, and to order that tlie County Court shall be holden for 
the recovery of debts and demands under this Act in each of 
such districts, and from time to time to alter such districts as to 
Her Majesty, with the advit^ aforesaid, shall seem fit, and to 
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order from time to time that the number of districts in and for 
which the Court siiall be holden shall be increased luitU the 
whole of such county shall be within the proyisions of this Act, 
and with the adyico aforesaid to alter the place of holding any 
such Court, or to order that the holding of imy such Court be 
discontinued, or to consolidate any two or more of such dis~ 
tricts, and finm time to lime, with the advice aforesaid, to 
declare by what name and in what towns and places tho Connty 
Court shall be holden in each district; and if it shall appear 
to Her Majesty that any part of any county, liberty, city, 
borough, or district may conveniently be declared wiUiin tho 
inrisdictiou of the Connty Court of an adjoining county, it 
shall be lawful for Her Majesty, with the advice i^oresaid, to 
order that such part shall be taken to be within the jurisdiction 
of the County Court holden for the purposes of this Act 
for such adjoining county in and for such district as Her 
Majesty shall order, in like manner as if it were part of such 
adjoining connty. 


3. And be it enacted, that every Court to be holden under 
this Act shall have all the jurisdiction and powers of the 
Connty Court for the recovery of debts and demands, as altered 
by this Act, throughout the whole district for which it is 
liolden, and there shall be a Judge for each district to be created 
under this Act, and the County Court may holden siinuU 
lancously in all or any of such districts; and every Court 
holden under this Act shall be a Court of Record. 


Courts held 
under this 
Act to have 
the same 
jurisdiction 
as Connty 
Courts, and 
to be Courts 
of Record. 


4. And be it enacted, that for fd1 purposes, except those preserving 
which shall be within tlie jurisdiction of the Courta holden 

under this Act, tho County Court shall be holden as if County 
this Act had not been passed; and all proceedings commenced ^°'*^** 
in the Connty Court of any county before the time when any 
Court shall be holden under this Act in such county may be 
continued, executed, and enforced against all persons liable 4 
thereunto, in the same manner as if th^ had been commenced * 
under the authori^ of this Act. 

5. And be it enacted, that it shall be lawful for Her Ma> Her Majesty 

jesty, with the advice of her Privy Council, to order that Si^(Snrt 

any Court holden for the recovezr of small debts or demands ^nderActs 

Jo in schedules 
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(A ) and IH.) 
to be held as 
a County 
Court, and 
roa^ asbi^ 
a district to 
the Hamu. 


When a 
Court eliall 
be ostab> 
lUhod under 
this Act, 
recited Acts 
and all other 
Acte affect- 
iiiK Ite juris¬ 
diction, 
repealed. 


Proceedings 
under former 
Acte to be 
valid. 


within the provisions of any Act cited in eitlier of the schedules 
annexed to this Act, and marked (A.) and (B.) respectively, 
shall be bolden as a County Court; and it shall be lawful for 
Uer Majesty, with the advice aforesaid, to assign a district to 
every such Court, cither greater or less than the district in 
which the Court holden under the provisions of any such Act 
uow has Jurisdiction, and to alter the place of holding any such 
Court, or to order that any such Court be abolished; and 
every such Court shall continue to be holden under the Act 
according to which it is now constituted or regulated until 
the time mentioned in any snch order which shall be made 
with reference to such Court; and from and after the time 
mentioned in any snch order the Act or Acts under which such 
Court is now constituted, so far as the same relate to the 
establishment or jurisdiction or practice of a Court for the 
recovery of small debts or demands, shall be repealed, hut not 
so as to revive any Act thereby repealed; and such Court so 
ordered to be holden as a County Court shall thenceforth be 
holden as a Connly Court under this Act, and in all I'cspects as if 
it hud bc'-cn originally constituted under the provisions of this Act. 

6. And be it enacted, that as soon as a Court shall have 
been established in any district under this Act, and also at 
the time mentioned in any sucli order which shall have been 
made as aforesaid for holding any of the Courts mentioned in 
cither of the said schedules os a County Court under this Act, 
the several provisious and enactments of the said Acts of Par- 
hamciit of the eighth and of the ninth year of the reign of Her 
Majesty, and of evorj other Act of Parliament heretofore passed, 
so far as the same respectively relate to or affect the Jurisdiction 
and practice of the Court so established or ordered to be holden 
as a County Court, or give jurisdiction to any Court, or to any 
Commissioner of the Court of Bankruptcy, with respect to 
jtidgmcnts or orders obtained in the Court so established or 
ordered to be holden os a County Court, shall be repealed. 

7. Provided always, and be it enacted, that all proceedings 
in execution of the said Acts or any of them commenced before 
tlie passing of this Act, or before the days severally appointed 
for the alteration of the constitution of the said Courts, gbftll 
be as valid to all intents and purposes as if this Act had not 
been passed, or as if the said Courts had not been altered, and 
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may be contisaed, executed, and enforced against all persons 
liable thereto in the same manner as if they had been com> 
mcnced under the authori^ of this Act 


8. And be it enacted, that any order in council made fortho Oidem in 
purposes of this Act shall be published in the L&n^an Gazette; be^publfabed 

and notice of the intention of Her Majesty to take into con- i*^ 

. , . - . . , . , „ , , don Gazette, 

eidcration the propriety of making any such order shall be pub¬ 
lished in the London Gazette one calendar month at least before 
any such order shall be made. 

9. And be it enacted, that the Lord Chancellor shall appoint Appointment 
as many lit persons as are needed to be Judges of the County catlou of 
Court under this Act, each of whem shall be a barrister at Jaw 

who shall be of seven years standing, or who shaD have prac¬ 
tised as a barrister and special pleader for at least seven years, 
or a barrister or attorney at law who, under the provisions of any 
of the Acts cited in the said schedules (A.) and (B.), or under 
the provisions of either of the said Acts of the eighth year and 
of the ninth year of the reign of Her Majesty, shall have been 
nominated or appointed to preside in or hold any Court consti¬ 
tuted or held ynder any of the Acts cited in either of the said 
schedules (A.) and (B.), whether by the title of Judge or Bar¬ 
rister, or County Clerk, Assessor, or Steward, or deputy Steward, 
or by any other title or style whatsoever, or a person filling the 
office of Judge of the County Court, or county Clerk, in the 
same county, at the time of the passing of this Act; provided Proviso nn 
always, that every attorney at law who shall be appointed a 

Judge of the County Court under this Act, and who shall be Judges 
® '' . , under Acta 

the partner of any other attorney at law, sliall, wliliin twelve cit4^ in 

calendar months next after entering on the smd office of Judge ) 

of the County Court, dissolve such partnership or vacate the 

said office of Judge, and shall not during his continuance as such 

Judge enter into any now partnership; and that no attorney at 

law who shall be ap{>ointed a Judge of any County Court under 

this Act shall be, either by himself, or his partner, employed or 

act as town clerk, or derk of the peace of any county, city, or 

borough, or as clerk to any bench of justices, or as clerk or 

secretary to any board of guardians or governors or directors of 

the poor, or of any vestry or local or parochial board of trustees 

or commissioners, or of auy public company or corporation what- 
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soever, or directlj or mdirectlj concerned as attorney or agent for 
any party in any Court regulated by this Act, or, after the ex¬ 
piration of the said term of twelve calendar months, in any 
other Court of law or equity. 


Judges at 10. And whereas, under the provisions of the several Acts 

to tho cited in the schedule marked (A.) annexed to this Act, barris- 

Courts of have been appointed and now act as salaried Commissioner 

Sath, Biis- 

tol, Uver- or as Assessor or assistant to the Commissioners appointed to 
l^ch^r several Courts of Request constituted or regulated by 

entitled to tlie said several Acts in tbe cities of Bath and Bristol and in 
pointmen^ the boroughs of Liverpool and Manchester; bo it enacted, that 
Act for those order shall be made jot holding a Court under Ibis 

places. Act within the said cities and boroughs respectively, districts 
shall be cmistituted which shall comprise at'least the whole of 
the said cities and boroughs respectively, and every such bar¬ 
rister who bball have been on the £rst day of Jnne in this year 
the salaried Commissioner or assessor or assistant to the Com¬ 
missioners appointed to hold the said several Courts of Request, 
and who shall continne to hold the same office at the time when 
such order as last aforesaid shall bo made respecting their city 
or borongh respectively, shall be entitled to be appointed the 
first Judge under this Act of the Court to bo liolden in and for 
the said cities and boroughs respectively. 


^towards of n. And whereas an Act was passed in the forty-eighth 
of Sheffield year of the reign of King Gcorgo tlie Third, intituled “ An Act 
for regulating the Proceedings in the Courts Baron of the Manors 
under of Sheffield and Ecclesall in the County of York,” under the 
Jfl^tobe provisions of which Act John Parker Esquire has been ap¬ 
pointed and is steward of the manor of Sheffield, and Daniel 
Maude Esquire has been appointed and is steward of the manor 
of Ecclesall; be it enacted, that if tbe said John Parker 
shall continue steward of the manor of Sheffield when any order 
shall be made for bolding a Court under this Act within the 
liberty of Hallomshire, a district sh^l be constituted which 


tho itrst 
Judges iin- 
der this Act 
for those 
districts. 


shall comprise at least the whole liberty of Hellanislure, except 
the hamlet or bierlow of Kcclesail, and if the said Daniel 


Miude shall continue steward of the manor of Ecclesall when 


any order shall be made for bolding a Court under this Act in 
tho manor of Ecclesall, another district shall be constituted 
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under the provisions of tliis Act, which shall comprise at least 
the whole hamlet or bierlow of Kcclesall; and in such cases 
respectively the said John Parker shall be entitled to be ap« 
pointed the first Judge under this Act of the Court to be 
holdeu in the district comprising the liberty of Hallatnshlre, 
except the bierlow of Ecclesall, and the said Daniel Maude 
shall be entitled to be appointed the first Judge under this Act 
or tho Court to be holden in the district comprising tlio bierlow 
of Ecclesall, and the districts of the smd two Coarts shall not 
be reduced within the said limits respectively so long as the 
said John Parker and Daniel Maude respectively shall continue 
Judges of tile said Courts; and the present deputy stewards of 
the said two Courts baron shall be entitled to be appointed the 
first Cleiks of the said two Courts respectively, or in case of 
the consolidation of tho said two Courts, to act jointly as Clerks 
of the consolidated Court, under such regulations as to the 
division of duties aud emoluments of the ofilce as shall be made 
by order of Court, with reference to the duties and emoluments 
of their offices in the said two Courts, before such consolidation, 
in case of difference between them; and tlie said John Parker 
and Daniel Maude sliail have the same privilege of holding the 
said Courts by deputy which they now have of holding tho said 
Courts baron by deputy, provided only that tlie appointment of 
every such deputy shall be subject to the approval of one of 
Her Majesty’s principal Secretaries of State; and the said John 
, Parker and Daniel Maude sliall hold the said Courts in uU other 
respects according to the provisions of this Act. 


12. And whereas the County Court of Middlesex is present 
regulated under the provisions of an Act passed in the ofHiddlcsex, 
twenty-third year of the reign of King George tlie Second, in- 
tituled “All Act lor preventing Delays aud Expenses in tho 23Geo. 2 , 
Proceedings in the County Court of Middlesex, and for the more to be the 
‘easy and speedy Recovery of Small Debts in the said County 
Court,” under which the County Clerk Is empowered to appoint Act, and may 
a deputy to act for him in his stud oflScc of County Clerk: and appo^t 
whereas the said county of Middlesex within tho jurisdiction of 
the said Court is so populous th.'it it will be expedient tlmt approval of 
several districts should be constituted therein under this Act; 


be it enacted, that if the present County Clerk of Middle.sex 
shall continue County Clerk of Middlesex when any order shall 
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be made for bolding a Court under this Act within the juris* 
diction of the siud Court, he shall be entitled to be appointed 
the first Judge under this Act of such of the said districts as 
he shall select, and shall hold the sud Court in all respects 
according to the provisions of this Act, except that he shall be 
removable from the said office of Judge only in the same man* 
ner as ho is now by law removable from the office of Countj 
Clerk, and that he shall have power to hold the Court by his 
present deputy, and on vacancy of office of deputy to ap¬ 
point a deputy to hold the said Court for him, provided such 
deputy he a barrister of not less than three years standing, and 
shall be approved by one of Her Majesty's principal Secretaries 
of State; and the present Registrar of the said County Court 
sliall bo entitled to bo the firat Clerk of the Court holden in the 
district so selected by the County Clerk; and all suits uid pro¬ 
ceedings commenced in the Coun^ Court of Middlesex before 
the division of the said County into districts shall be continued, 
aiid may be executed and enforced, as if they had commenced 
under this Act before the said County Clerk in the district so 
selected by him. 

13. And be it enacted, that whenever any order shall 
be made for holding a Court under this Act within the several 
towns mentioned in the first column of tho schedule marked 
(C.) annexed to this Act, then, upon the next vacancy which 
shall happen after the passing of this Act in the several o6Scca 
mentkmcd in the second column of the said schedule (C.) in 
conjunction witli such Courts, the several lords for the time 
being of the manors and liberties mentioned in the third column 
of tho said schedule (C.) in conjunction with tho said Courts 
sliall be entitled to appoint persons, properly qualified according 
to the provisions of this Act, to fill the smd offices respectively, 
subject nevertheless in each case to the approval of one of Her 
Majesty’s principal Secretaries of State. 

L4. And be it enacted, that it shall be lawful for the lord of 
any hundred, or of any honor, manor, or liberty, having any 
Court in right thereof in which debts or demands may be re¬ 
covered, to surrender-to Her Majesty the right of holding such 
Court (for any such purpose, with the consent of any steward 
or other oflBcer, if any, having a freehold office in such Court,) 
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or upon the next vacancy in any such freehold office; and from 
and after such surrender such Court sh^ be discontinued, and 
the right of holding such Court shall cease, and all proceedings 
commenced in such Court may thereafter be continued, and 
shall be enforced and executed, as if they had been commenced 
under the authonty of this Act in a County Court holden f(»r 
the diiitrict iu which the cause of actiou arose; bat no person 
shall be entitled to claim any compensation under this Act by 
reason of any such surrender: provided always, that the sur¬ 
render of the right of holding any such Court for the recovery 
of debts and demands shall not be deemed to infer the surrender 
or loss of any other franchise incident to the lordship of such 
hundred, honor, manor, or liberty, and that the Court thereof 
may be holden for all other purposes, if any, incident thereunto, 
as now by law it may. 


15. And be it declared and enacted, that the appointment ol‘ Aiijwjut- 
uiy person who at the passing of this Act shall by any of the Jndgeftwiio 
titles liereinbeforo specified preside in or hold any Court con- 
stitnted or held under any of the Acts cited in either of the oftidated in 
said schedules (A.) imd (B.), to be tlie Judge of any County 
Court, shall not be deemed an appointment to Iwld a public 
office or employment within the meaning of an Act passed in c. 1^. 
the sixth year of the reign of Her present Majesty, intitnled 


“ An Act for the Amendment of the Law of Bankruptcy,” so 
as to deprive him of any compensation to which he may be en • 
titled under the said Act 


10. And be it enacted, that from time to time when any Tor supply- 
judge appointed under this Act shall die, resign, or be removed, among 
and the district for vrhicU he was appointed shall not be con* tbo Judges of 
solidated with any other district, another Judge shall be ap- 
pointed who shall be a barrister at law who shall be of seven 
years standing, or who shall have practised as a barrister and 
special pleader for at least seven years, or who shall have been 
the County Cferk of the same County at the time of tlio pabsing 
of tliis Act; and every such appointment shall be made by the 
Lord Chancellor, or, where the whole of the district is witliin th e 
duchy of Lancaster, by the Chancellor of the duchy of X.an- 
caster. 

a 3 
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17. And be it enacted^ that no Judge appointed under this 
Act shall daring his continuance as such Judge practise as a 
barrister within the district for which his Court is holdcn under 
this Act, except those barristers already appointed to preside in 
or hold the said Courts in Bath, Bristol, Liverpool, Manchester, 
Sheffield, Eccleaall, and Middlesex, and now practising in 
chambers as conveyancing counsel, who may continao such 
practice. 

18. And be it enacted, that it shall be lawful for the said 
Lord Chancellor, or, where the whole of the district is within the 
duchy of Lancaster, fur the Chancellor of the said duchy, if he 
shall think fit, to remove for inability or misbehaviour any snch 
Judge already appointed or hereafter to be appointed. 

19. )*rovided always, and be it enacted, that it shall be law¬ 
ful for the Lord Chancellor or Chancellor of the sivid duchy, 
within their several jurisdictions, to remove any Judge from any 
district to winch he shall have been appointed, for the purpose 
of appointing him to any other district in whicli the salary of 
such Judge sJiall not be less than in the district from which he 
shall be so removed. 


As to tlie 20. And bo it cnsicted, that in case of illness or unavoidable 
of (Tp^ty* ahsouce, the cause wiieroof shall be entered on the minutes of 
ti> a Judge. Court, it shall be lawful for the Judge appointed to hold 
any Court under this Act, or, in case of the inability of the 
Judge to make such appointment, for the Lord Chancellor, or 
where the whole of the district is within the duchy of Lan¬ 
caster, for the Chancellor of the duchy, to appoint some other 
person, who shall be a Judge appointed under this Act, or who 
shall have practised as a barrister at law for at least throe 
years, or as an attorney of one of Her Majesty’s Superior Courts 
of Con mon Law for ten years, but not then residing or prac¬ 
tising as an attorney in the district for which the Court is 
holden, to act as the deputy of snch Judge during such ill¬ 
ness or unavoidable absence; and it shall also bo lawful for the 
Judge, with the approval of the said Lord Chanftllur or Chan¬ 
cellor of the duchy, to appoint a deputy, who shall be a Judge 
appointed under this Act, or who shall have practised as a bar¬ 
rister at law for at least three years, to act for him for any time 
or times not exceeding in the whole two calendar months in any 
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consecutive period of twelve calendar montliB; and every deputy 
so appointed, daring the time for which he shall be so appointed, 
shall have all the powers and privileges and perform all the 
duties of the Judge for whom ho shall have been so appointed. 

21. And be it enacted, that every Judge of the County Judges may 

' * Act flfl ius* 

Court whose name shall be Inserted by Her Majesty ui any ((cosifinthe 
coiniriission of the peace for the county, riding, or division of 
a conuty for which he is appointed Judge of the County Court 
may and shall act in the execution of the office of Justice of 
the Peace for the said county, riding, or division although lie 
may not have such qualification by estate or interest in lands, 
tenements, and hereditaments as is required by law in the case 
of other persons being Justices of the Peace for a county, pro¬ 
vided that he be not disqualified by law to act os a Justice of 
the Peace for any other cause or upon any other occasion than 
in respect of the want of such an estate or interest as afoi^ 
said. 


22. And be it enacted, tliat the Judges and other officers to 
be appointed under this Act shall be authorized and required to 
perform all such duties in or relating to any causes or matters 
depending in the High Court of Chancery, or before any Judge 
thereof, or before the Lord Chancellor in the exorcise of any 
authority belonging to him, necessary or proper to bo done in 
their respective districts, as the Lord Chancellor shall from time 
to time by any general order direct, and for this purpose, and 
subject to the general rules and orders of the said Court, shall 
have and exercise all sucli authorities as may be duly exercised 
by the commissiouers or other officers of tlio Kiid Court by 
whom such duties are now usually porforuicd, and shall be en¬ 
titled to receive the same fees and sums of money as are now 
payable in respect thereof, to be accoante<I for and applied by 
them as tlie other fees authorized by this Act to bo received are 
directed to be accounted for and applied: provided always, that 
the future aniount of such fees shall continue subject to the 
same autliority for revising the same to which it is now subject. 


Judges, Ae. 
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23. And be it enacted, that the Commissioners of Her Treasury to 
Majesty's Treasury of the United Kingdom of Great Britain 
aud Ireland, shall appoint so many persons as they shall tliink Uourts 
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hoI<t«n under fit to be Treasurers of Uie Courts boldeu under this Act, an^ 

ihts Act. remove any such Treasurer, if they shall see occasion so 

to do, and appoint another person in his room; and every suck 
Treasurer shall be paid by salary in such manner and to such 
amount as the said Commissioners from time to time shall 
order; and the salary of every such Treasurer shall be paid out 
of the Consolidated Fund of the United Kingdom of Great 
Britiun and Ireland: provided always, that the person appointed 
or acting as Treasurer before the passing of this Act to any 
Court holdcn under any Act cited in either of the said schedules 
(A.) and (B.), if not disqualified under this Act, shall be en¬ 
titled to be the first Treasurer of the same Court respectively, 
when holden as a County Court under this Act, in every case 
in which a separate Treasurer sliall he appointed exclusively 
for such Court, and shall in such cose continue to exercise his 
ofilce, snbjcct to the power of removal provided in this Act 


^ ®very Court under the 

in authority of this Act tlicre shall be a Clerk, who shall be an 

iub^tto attorney of one of Her Majesty's Supeiuor Courts of Common 

Ch whom the Judge shall bo empowered to appoint, 

oellur. subject to the approval of tie Lord Chancellor, and, in case of 
inability or misbehaviour, to remove, subject to the like ap¬ 
proval ; and, until otherwise directed by Her Majesty, with tie 
advice of her Vrivy Council, every such Clerk shall be paid by 
fees as horeinafter provided; and in cases requiring the same 
such assistant Clerks as may be necessary shall be provided 
and paid by the Clerk of the Court. 


duSdetsLora ^ jpacted, that it shall be lawful for the 

Chancellor Chancellor, in populous districts in which it shall appear 

twTtSta ^ that two persons shall be appointed 

to be ap- to execute jointly the office of Clerk, under such regulations as 

pointed. ^ yjg division of the duties and emoluments of the said office 

as shall be from time to time made by o’-dcr of Court in case of 


difference between them, each of such persons being qualified as 
is hereinbefore provided in the case of a single Clerk; and 
whore under the provisions of any Act cited in either of the 
said schedules (A.) and (B.) more than one Clerk is now 
acting in and for the Court holden under such Act, the same 
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number of Clerks shall be continued, unless it shall seem ex¬ 
pedient to the Lord Chancellor to order that such number be 
reduced. 

26. And be it enacted, that it shall be lawful for the 
Clerk of any such Court with the approval of the Judge, or, in 
case of inability of tho Clerk to make such appointment, for 
the Judge to appoint from time to time a deputy, qualified to 
be appointed Clerk of the said Court, to act for the Clork of 
the said Court at any time when he shall be prevented by 
illness or nnavoidablc absence from acting in such office, and 
to remove sneh deputy at his pleasure; and such deputy while 
acting under such appointment shall have the like powers and 
privileges, and be subject to the like provisions, duties, and 
penalties for misbehaviour, as if he were the Clerk of the said 
Court for the time being. 

27. And bo it enacted, that the Clerk of each Court, 
with such Assistant Clerks as aforesaid in cases requiring the 
same, shall issue all summonses,Warrants, precepts, and writs 
of executioD, and register all orders and judgments of the said 
Court, and keep an account of all proceedings of tho Court, 
and shall take charge of and keep an account of all Court fees 
and fines payable or paid into Court, and of all moneys paid 
into and out of Court, and shall enter an account of all such 
fees, fines, and moneys in a book belonging to the Court, to be 
kept by him for that purpose, and shall from time to time, at 
such times as shall be ffirected by order of the Court, submit 
his accounts to be audited or settled by the Treasnrer. 

28. And be it enacted, that it shall not be lawful for 
the Clerk of any Court holden under thi^^ct, or tho partner 
of any such Clerk, or any person in the service or employment 
of.such Clerk or his partner, to act as Treasurer or High Bailiff 
of the Court; or for tlio Treasurer, his partner or clerk, or 
any person in the service or employment of such Trewurer or 
his partner, to act as Clerk or High Bailiff; or for the Higli 
Bailiff*, his partner or clerk, or any person in tlie service or 
employment of such High Bailiff or his partner, to act as Clerk 
or Treasurer of the Court. 

29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Court shall, either by himself or 
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his partner, be directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said Court. 

30. And he it eiacted, that every person who, being the 
Clerk of any sneh Conrt, or the partner of such Clei'k, or a 
person in the service or employment of any such Clerk or of 
his partner, shall accept the office of Treasurer or High Bailiff 
of such Court, or who, being the Treasurer of any such Court, 
or the partner of any such Treasurer, or a person in the service 
or employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High Bailiff in the execution of 
this Act, or who b^g the High Ballid of such Court, or the. 
partner of any such High Bailiff, or a person in the service or 
employment of any such High Bailiff or of liis pilrtiier, shall 
accept the office of Clerk or Treasurer iu the execution of this 
Act, and also every Clerk, Treasurer, High Bailiff, or otlier 
officer of any such Court who shall be, by himself or his 
partner, or in any way, directly or indirectly, concerned as 
attorney or agent for any p^ffty in any proceeding in the said 
Court, shall for every such offence forfeit and pay the sum of 
fifty pounds to any person who shall sue for the same in any 
of Her Majesty’s SnjKjrior Courts of Kccord, by action of debt 
or on the case. 

31. And be it enacted, that for every such Court there shall 
be one or more High Bailids, whom the Judge shall be em¬ 
powered by order of Court to appoint, and, in cAse of inability 
or misbehaviour, to remove by a like order; and every such 
High Bailiff shall be empowered, subject to the restrictions 
hereinafter coiitai||d, by any writiug under his hand to apjwint 
a sufficient numb^of able and fit persons, not exceeding such 
number as shall be from time to timo allowed by the Judge, to 
be Bailiffs, to .assist the said High Bailiff, and at his pleasure 
to dismiss all or any of thorn, a\id appoint others in their stead; 
and every Bailiff so appointed may also be su:»pended or dis¬ 
missed by the Judge. 

32. Provided always, and be it enacted, th.U, until Parliament 
shall otherwise direct, tlie High Bailiff of Westminster shall 
have the execution of all process issuing out of any of the said 
Courts tlie jurisdiction of which shall include the city and 
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liberty of Westminster or any part thereof^ and shall be deemed 
the High Bailiff of such Courts; and the High Bailiff of South¬ 
wark shall have the execution of all proc^ issuing out of any 
of the said Courts the Jurisdiction of whioB shall include the 
borough of Southwark or any part thereof, and shall be deemed 
the High Bailiff of such last-mentioned Courts; and no other 
High Bailiff shall be appointed for such Courts. 

33. And be it enacted, that the said High Bailiffs or one of Duties of 
them shall attend every sitting of the Court, for such time as 
shall be required by tlio Judge, unless when their absence shall 
be allowed fur reasonable cause by the Judge, and shall, by 
themselves or by tlie B^ffs appointed to assist them as afore¬ 
said, servo all the summonses and orders, and execute all the 
warrants, precepts, and writs, issued out of tlio Court; and the 
said High Bailiffs and Bailiffs shall in the execution of tlieir 
dudes conform to all such general rul^ as shall be from time 
to time made for regulating the proceedings of the Court, as 
hereinafter provided, and, subject thereunto, to the order and 
direction of the Judge; and the s»d High Bailiffs shall be en¬ 
titled-to receive all fees and sums of money allowed by this Act 
in the name of fees payable to the Bailiff, out of which they 
shall provide for the execution of the duties for which such fees 
are allowed, and for the payment of the Bailiffs and officers 
appointed to assist them, according to such scale of remuneration 
as shall bo from time to time approved by the Judge; and 
evciy snch High Bmliff shall be responsible for all the acts and 
defaults of himself and of the Bailiffs appointed to assist him. 
in like manner as the Sheriff of any county in Kngland is ro- 
sponsible for the acts and defaults of bimscl^^d his officers. 

84. Provided always, and be it enacted, that the persons Provision 

holding the offices or perfomung the duties of Clerks and High 

Bailiffs in any Court holden under any Act cited in cither of High Bailiffs 

the ssud schedules (A.) and (B.) on the firat day of Juno in unS*r Acts 

this year, and who shall continue respectively to hold the same cited in 
„ ^ ^ schedules 

offices or to perfoim the same duties at the time when such Act (A.) and (B.) 

shall be repealed under the provisions of this Act, whether or 

not qualiffed as hereinbefore provided, shall be entitled, if not 

disqualiffed under this Act, to be the first Clerks and High 

Bailiffs of the' same Court when holden as a County Court 



APPSNDIX. 


ProTlsion 
rpspM*limK 
th<* officers 
of the two 
Courts at 
Uristol. 


xvi 

under this Act, and shall continue to execute their several 
ofilces, subject to the power of removal provided in this Act, 
except that the Clerks and High Bailiffs already appointed to 
any Court named iiAie said schedule (A ) shall be removable 
only for such' cause as would have warranted their removal 
under the Acts according to which their Court is now holden; 
and where, tuider the provisions pf any of tlie said Acts, more 
than one Clerk was on the said first day of June, and shall be, 
when such Act shall he repealed, under the provisions of this 
Act, acting in and for any of the said Courts, or in and for any 
district or division of any Court, the same persons shall jdntly 
execute the olBce of Clerk of the same Courts as aforesaid, 
under such regulations as to the division of the duties and 
emoluments of the said office as shall be from-time to time 
made by order of Court, in case of difiercnce between them; 
provided always, that if the Clerk of any Court cited in the 
smd schedule (A.) shall, within one calendar month next after 
the repeal of the Act under which it is now holden, decline to 
accept the office of Clerk to the same Court as holden under 
this Act, it shall be lawful to the Commissioners of Her 
Majesty's Treasury, if they shall think fit, to tako into coii> 
sideration the special circumstances of each case, and to award 
such compensation to be paid to such Clerk as under the 
drcumstances they shall think reasonable, in the mamier herein 
provided in the case of persons whose emoluments will be 
diminished or taken away by this Act. 

35. And whereas the j'lirisdiction of the Court of Conscience 
in the city of Bristol, under the provisions of an Act passed in 
the first year of the reign of Her Majesty, and cited in the 
schednlc (A.) to Ais Act annexed, extends to the recovery of 
debts and demands not exceeding forty shillings; and the juris* 
diction of the Court of Requests in the said city, under the pro- 
visions of an Act pas.scd in the fifty*sixth year of the reign ol 
King George the Third, and also cited in tlic said schedule (A.), 
extends to the recovery of debts and demands above forty shil* 
lings and not exceeding fifteen pounds; be it enacted, that in 
case the persons now holding the offices of Registrar and Clerk 
and Deputy Registrar of the smd Court of Conscience shall con-' 
tinue to hold the same offices respectively when a Court shall 
be established in the said city of BrUtol under the provisions of 
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this Act, they shall be entitled to hold the office and execute 
the duties of Clerks of any such Court in all causes and 
matters relating to debts, claims, and dcihands not exceeding 
forty shillings, under such regulations as tl* the division of the 
duties and emoluments of the said office as shall bo from time 
to time made by order of Court, in case of difforcnce between 
them; and in case the person now holding the office of Clerk of 
the said Court of Requests shall continue to hold the same office 
at the time when such Court shall be established, he shall be 
^titled to hold the office and execute the duties of Clerk of 
any such Court in all causes and matters relating to debts, 
claims, and demands exceeding forty shillings; and the said 
persons severally shall be removable only for such cause as 
would have warranted their removal under the several Acts 
according to which the said Courts are now holden, 

36. And be it enacted, that the Treasurer, Clerk, and 
High Bailiff of every Court holden under this Act who may 
receive any moneys in the execution of his duty shall give 
security, for such sum aud in such manner and form as the 
Commissioners of Her Majesty’s Treasury from time to time 
shall order, for the due performance of their several offices, and 
for the due accounting for and payment of all moneys received 
by them under this Act, (or which they may become liable to 
pay for any misbehaviour in their office.) 

37. And be it cnucled, that there shall bo payable on 
evoiy proceeding in the Courts holden under this Act, to the 
Judges, Clerks, and High Bailiffs of the several Courts, such 
fcoa as are set down in the schedule marked (D.) to this Act 
annexed, or which shall bo set down in any schedule of fees 
reduced or altered under the power hereinafter contained for that 
purpose, and none other; and a table of such fees shall be put 
up in some conspicuous place in the Court* house and in the 
Clerk’s (ffiice; and the fees on every proceeding shall be paid in 
tiie first instance by the plaintiff or party on whose behalf such 
proceeding is to be bad, on or before such proceeding, and in 
default payment thereof shall be enforced by order of tho Judge 
by such ways and means as any debt or damage ordered to be 
paid by the Court can be recovered; aud the fees upon execu> 
dons shall be paid into Court at the time of tho issue of the 
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warrant of execution, and shall be paid by the Clerk of the 
Coart to the Bailiff upon the retain of the warrant of execution, 
6 and not before: provided ^ways, that it sh^l be lawful for one 
of Her Majesty’s principal Societies of State, with the consent 
of the Commissioners of Her Majesty’s Treasury, to lessen the 
amonnt of the fees to be taken in the Courts holden under this 
Act in such manner as to liim shall seem fit, and again to increase 
such fees, so that the scale foes given in the schedule to this 
Act be not in any case surpassed; and in every Court holden 
under this Act in which the fera allowed to be taken by the 
Judges, Clerks, or Bailiffs of the Court shall appear to he more 
than sufficient, it shall be lawful for the said Secretary of State 
to order that a certain part only of their fees shall be paid to 
them respectively, not exceeding, in the case of Judges and 
Clerks, the sums hereinafter mentioned as the greatest salaries 
to be by them respectively received; and in such case, and so 
long 08 sneh direction shall be in force, the amonnt of the resi¬ 
due of the fe^ shall be accounted for and paid to the Treasurer 
of tlie Court, aud shall form part of the General Fund of the 
Court; but no such order shall be made to reduce the fees of 
any of the Judges, Clerks, and officers of any Court mentioned 
in the said schedule (A.) (so long as tliey sliall be paid by fees) 
below the average amount of their fees or emoluments during the 
seven years next before the passing of this Act, with a reason¬ 
able increase for any increase of business which they may seve¬ 
rally have to perform by reason of this Act. * 

88. And be it enacted, that every person who is entitled to 
any franchise, right of appointment, or office, under any of the 
Acts under which any Court mentioned in the said schedule 
(A.) is holden, and every person who shall have been entitled to 
any fees or salary for his services in the execution of any of the 
same Acts, or for the issoe of any writs to the Sheriff out of the 
High Court of Chancery, and also every person who is entitled 
to any franchise or right of appointment to hold office in any 
Court In any district in which tbu County Court had not juris¬ 
diction before the passing of this Act. and in which district a 
Court shall be estabUshed under the provisions of this Act, and 
also eveiy person holding any office in any such last-mentioned 
Court whose franchise or right of appointment or office sliall be 
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affected^ aboli&hedf or taken awaj, or whose emolaments shall be 
diminished or taken away tmder the operation of this Act, shall 
be entitled to make a claim for compensation to the Commis¬ 
sioners of Her Majesty’s Treasury, within six calendar months 
after the passing of this Act, or after the alteration of such 
Court; and it shall be lawful for the said Gomraissioners, in 
such manner as they shall think proper, to inquire what was the 
nature of the franchise or right of appointment, and what was 
the tenure of any such oiEce, and what were the lawful foes and 
emoluments in respect of which such compensation should be 
allowed; and the Commissioners in each case shall award such 
gross or yearly sum and for such time as they shall think just 
to be awarded upon consideration of the special circumstances of 
each case; and all such compensations shall be paid out of the 
Consolidated Fund of tlie United Kingdom of Great Britain and 
Ireland: provided always, that if any person holding any office 
In any of tbo said Courts shall be appointed after tlio passing of 
this Act to any public office or employment, the payment of the 
compensation awarded to him under this Act, so long as he shall 
continue to receive the s^ary or emolamcnts of such office of 
employment, shall be suspended if the amount of such salary or 
emoluments is greater than the amount of such compensation, 
or if not, shall be diminished by the amount of such salary or 
emoluments: provided also, that nothing in this Act contained 
shall be deemed to entitle any person to compensation for the 
loss or diminution of the prffits of any office to which he shall 
have been appointed under any Act containing a provision, either 
that he is not to be entitled to compensation for the loss or 
diminution of tbo profits of his office, or that snch Act should 
cease on or within a limited time after the passing of any 
general Act for the recovery of small debts, or under the 
provisions of either of tho said Acts of the eighth year of Her 
Majesty, and of the ninth year of Her Majesty. ^ 


39. And bo it enacted, that it shall be lawful for Her Officers of 
Majesty, with the advice of her Privy Council, to order that the be paid 
Judges, Clerks, Bailiffs, and officers of the Courts holden 
under this Act, or any of them, shall be paid by salaries instead 
of fees, or in any manner otlier than is provided by this Act; if Court 
and if Her Maj^ty shall be jileased, with the advice aforesaid, ^holishcd, no 
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to make such order, or to order that any such Court shall 
be abolished, or that the district for which any such Court 
is holden shall be consolidated with any other district, or if any 
Act shall be passed whereby it shall be prorided that the said 
Courts or any of them shall be abolished, or otherwise consti¬ 
tuted than is provided by this Ac^ no such Clerk or Bailiff, nor 
any Judge, County Clerk, Treasurer, or other officer of any such 
Court, shall be entitled to any compensation on account of 
ceasing to hold his office, or to receive tlie fees allowed by this 
Act, or 00 account of his emoloments being afi^cted by such 
abolition or alteratioj], nnl^s he shall have presided or acted as 
Judge, Assessor, County Clerk, Treasurer. Clerk, Bailiff, or 
other officer, before tlie passing of this Act, in any of the Courts 
mentioned in the schedule (A.) to this Act annexed, in which 
case he shall be entitled to compensation for the loss of his fees 
or emoluments, in like manner and subject to the same regula¬ 
tions as be would ha>^ been entitled tliereto under the provisions 
herein contained in case he had been deprived of any fees or 
emoloments by reason of the passing of this Act; and in such 
oas^ all sums payable in the name of fees to such officers of the 
Court as shall be paid by salaries shall be paid from time to 
time to the Treasurer of the Court, who shall pay the said several 
salaries out of the proceeds of such fees, and the surplus sliall 
form part of the general fund of the Court; and whenever the 
net amount of the fees shall not be sufficient to pay the said 
several salaries, the deiioieiicy shall be made good mid paid 
out of the Consolidated Fund of Great Britain and Ireland. 

40. And be it enacted, that riie greatest salaries to be 
received in any case by the Judges and Clerks of the Courts 
holden under this Act shall be twelve hundred pounds by a 
Judge, and six hundred pounds by a Clerk, exclusive of all 
salaries to his clerks employed in the business of the Court, and 
other expenses incidental to his office, unless in the case of any 
Judge or Clerk of any such Court acting in the same capacity 
before the passing of this Act in any Court mentioned in the 
said schedule (A.), whose salaries shall not be limited to any 
sam less than the average amount of the fees and emoluments 
of their respective offices during the seven years next before the 
passing of this Act: provided always, that it shall be lawful 
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for the Commissioners of Her Majesty’s Treastuy to allow In 
each case such sum as they dball in each case deem reasonable 
to defray trayclllng expenses, with reference to the size and cir* 
cuinstances of each district. 


41. And he it enacted, that the Clerk of every Court holden Feesan^ 
under this Act, from time to time as often as he shall he ro^ accounted for 
quired so to do by tlie I'reasurer or Judge of the Court, and in Treasurer, 
such form as the Treasurer or Judge shall require, shall deliver 
to the Treasurer a full account in writing of the fees received 
in that Court under the authority of tliis Act, and a like 
account of all fines levied by the Court, and of the expenses of 
levying the same, and shall pay over to the Treasurer, quarterly 
or oftener in every year, by order of the Court, tlie moneys 
remaining in bis hands over and above bis own fees, and such 
balance as lie shall he allowed by order of the Court to retain 
for the current expenditure of the Court 


42. And be it enacted, that the Treasurer of every Court Clcrl^ ac-^ 
holden under this Act shall from time to time, quarterly or audited and 
oftener, as shall be directed by order of the Court, audit and 
settle the accounts of the Clerk and other ofiicers of the Court, 
and shall receive the balance of the various moneys wJiicli such 
Clerk and other ofiicers shall liave received under this Act, and 
shall pay over to the Judge of tho Court the amount of his 
fees, and make all such other payments as it shall he requisite 
to make thereout in accordance with the pi'ovisious of tliis Act, 
and shall from time to time pay tlic balance remaining in his 
hands, or so much thereof as he shall be directed to pay, into 
such bank, or otherwise as shall be directed by the GominiS' 
sioners of Her Majesty’s Treasury. 


43. And be it enacted, that the Treasurer of every Court IreasurCT of 
holden under this .^ct shall once in every year, and oftener if render ac> 
required, on such day as the Commissiouers of Her Majesty’s ^uJjJ^Sard 


Treasury from time to time shall appoint, render to tlie Com¬ 
missioners for auditing tlie public accounts of Great Britain a 
true account in writing of all moneys received and of all moneys 
disbursed by him on account of eveiy Court holden under this 
Act of which he is Treasurer, daring the period comprised in 
such ac^unt, id such fcarm, and with, such particulars of receipt 
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and disbursement, or otherwise, as the said Commissioners of 
Audit shall from time to time require. 

44. And be it enacted, that the Commissioners of Her 
Majesty’s Treasnry shall from time to time make such rules as 
to them shall seem meet for securing the balances and other 
sums of money in the hands of any officers of every Court holden 
«ndor this Act, and for the due accounting for and application 
of all such balances and other sums of money. 


45. And be it enacted, that the accounts to be kept by the 


Accounts of 
Treasurers 

to be audited several Treasurers on account of tho said Courts shall be 
powers of examined and audited by the Commissioners for auditing the 
25 

c. 52 . 


public accounts of Great Britain, under the powers vested in 
them under an Act of the twenty-fiftb year of the reign of King 
George the Third, intituled “ An Act for the better examining 
and auditing the Public Accounts of this Kingdom,” and under 
any Act now in force, or otherwise howsoever, except so far as 
the same aro varied by this Act. 

Cleric to send 46. And be it enacted, that the Clerk of every such Court 
shall once in every year, and oftener if required, on such day 
ac?!oum of ^ ^ app^tinted by the Commissioners of Her Majesty’s 

all sums paid Treasury, make out and send to the said Commissioners of Audit 
X^^?rer “ account of all sums paid over by him to the Treasurer of the 
Court, including all unclaimed balances carried to the account 
of the general fund, as hereinafter provided; and oveiy such 
account, doly voudred by receipts ^ven under the hand of tlie 
Treasurer, shall be a voucher to charge the Treasurer in his 
account before tlie said Commissions of Audit 

wS^Sidited ^ ** enacted, that it shall not be necessary to 

to bo sent to; declare the accounts of tho said Treasurers before the Chancellor 
Treasury. Exchequer, but tlie said Commissioners of Audit shall 

transmit a statement of every account examined and audited by 
them under the authority of this Act to the Lord High Trea* 
surer, or the Commissioners of Her Majesty’s Treasury for the 
time being, who, having considered such statement, shall return 
the same to the Commissioners of Audit, together with his or 
their warrant, directing them to make up and pass the account, 
ritber ccmformably to the statement, or with such variations as 
ho or they may deem just and reasonable; and the account 
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having been made tip pursuant to sucb directions, and signed 
by two or more of the said Commissionors for auditing the 
Public Accounts, shsdl remain deposited in the Audit Office, and 
shall have the same force and validity, and be as efficient in law 
for all purposes whatsoever, as if the same had been declared 
according totbensual coarse by the Chancellor of theEscliequer; 
and tlie said Commissioners shall thereupon, as soon os conve¬ 
niently may be, cause such or the like certificate thereof, in the 
nature of a quietus, to be made out and delivered, as is now 
practised by them with regard to declared accounts, and which 
shall be equally valid and effectual to discharge the Accountants, 
and to all other intents and purposes. 

48. And be it enacted, that the Treasurer of any Court iVcaaurcrs, 
holdcn under this Act for whicli a Conrt-Uoose and offices, with approval of 
necessary appurtenances, shall not have been already provided, 
or where such Court-house and offices are inconvenient or in- provlclo 
sufficient, shall, as soon as conveniently may be, with Uie approval f 
of one of Her Majesty’s principal Secretaries of State, build, offieem &c. 
purchase, hire, or otherwise provide messuages and lands, with 
all necessary appurtenances, fit for holding Uie Court therein, 
and for the offices necessary for carrying cm the bnsini^ of the 
said Court, or, instead of providing separate buildings, may, 
with the like approval, contract with any person, being the 
owner of or liaving the control and management of any county 
or town ball or other building, for the use and occupation thereof, 

01 ’ of so much thereof as may be needed for the purples of this 
Act, and subject to such annual rent, and to such conditions as 
to the repairs, alterations, or improvements of such hall or 
building, as may be agreed upon; luad all lands, messuages, and 
other real and personal estates and effects belonging to the 
Conrt shall vest in the Treasurer for the time being, and in his 
successors in that office, in trust for the purposes of this Act. 


49. And be it enacted, that it shall be lawful for auy Court 
holdon under this Act, with the approval of one of Her Majesty's 
principal Secretaries of State, to use as a prison for the pur¬ 
poses of this Act any prison now belonging to any Court holden 
under any of the Acts cited in the said schednles (A.) and (B.), 
in all cases where it shall appear to the said Secretary of State 
that the common gaol or house of correction of the county, 
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^tiict|>or place in which the Court is established is inconye- 

luently situated, or is not ap^dicable for the use of the said 

Courts; and whenever any such prison shall he so allowed to 

be used it sball be deemed one of the coAaon gaols of the county 

f(jr whicb^it'Sh^be used,,as if it had been provided, after pre- 

sentment of tlie insuffidency of one common gaol for such county, 

nnder the provisions of an Act passed in the sixth year d* the 

reign of Her Majesty, intitnied “ An Act to amend the Laws 

ooncerping Prisons,” or where sneh prison shall be * situated 

s within a borough having a separate court of sessions of the 

peace, it shall be deemed a bouse of correction for such borough. 

« 

50. And be it declared and enacted, that the provisions of the 
Lands Clauses Consolidation Act, 1845, shall apply to the pur¬ 
chase of lands by tho Treasurer of any such Cobrt for the pur¬ 
poses of this Act, except so much thereof as relates to the 
purchase and taking of lands otherwise than by agreement; and 
in construing the said ‘Act the Treasurer acting with the ap¬ 
proval of one of Her Majesty's principal Secretaries of State 
shall be deemed the promoter of the undertaking for which such 
lands are rec^uired. 

51. And be It enacted, that for the purpose of defraying the 
expenses of building, purchasing, or providing any messuages 
and lands for tbc purposes aforesaid, it shall be lawful for the 
said Treasurer to borrow and take up at interest so much money 
as he shall find to be necessary, the amount thereof, and the 
rate of interest in each case, being first allowed by the said 
Commissioners of Her Maje^y’s Treasury; and the Treasurer 
may enter into and execute such securities as may be required, 
and the securities so entered into shall be binding on him and 
his successors in tbc office of Treasurer for securing repayment 
of tl\G moneys borrowed, with interest fur the same, out of the 
general fond hereinafter mentioned, and shall enter in a book 
belonging to the Court, to be kept by him for that phrpose, the 
names of tho ser^l persons by whom any money shall be ad¬ 
vanced for the purpose aforesaid, in the order in which the same 
sb^l be advanced, and the moneys so borrowed shall be paid off 
in the same order. 

52. And be it enacted, that for raising a fund for providing 
a Court-house and offices, and fmr paying off any m<moy8 which 
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may be borrowed as afbresaid, and tlie -interest due in' respect- paying di' 
thereof, the Clerk of every Court-holdcn under the.aathority of 
this act, in which and while it ahall^bo necessary to ^aise such 
fund, ehall demand ami ireceive from the plaintOT in any suit 
brought in that court the snm of sixpence when the debt or 
damage claimed shall exceed twenty shillings and shall not 
exceed forty shillings, and for every claim cxc^ing forty 
shillinga one twentieth part thereof, neglecting any sum less 
than sixpence in estimating such twentieth part, or snch other 
sum in either case, not exceeding the rates hereinbefore men* 
tioned, as one of Her Majesty's Principal Seoretaries of $tate, 
with the consent of the Commissioners of Her Majesty's Tyca* 
sury, from time to time shall order, which som, if not paid in 
the first instance by the plaintiff upon suit brought in the court, 
may be deducted from tlic snm I'ecovered for tho pliuntiff, and 
shall be considered as costs in the cause; and the Clerk of the 
■Court sluUl keep an account of all moneys so paid to him, and 
shall pay over the amount from time to time to the Treasurer of 
the Court, and the amount thereof shall accumnlate, to form a 
fund to be called “ The General Fond of the County Conii: of 
at and shall be applied in tho first place 

toward paying the interest of tho several sums so boirowed, and 
In the second place toward paying the rent and other expenses 
necessarily iucuircd in holding tlie court, iuid in the third place 
toward paying off the scverol priiioipal sums borrowed, in the 
order in which tlicy were borrowed, and in the fourth place 
toward defraying tho other expenses herein charged on the said 
general fund, in such manner as the Judge, with the approval of 
one of Her Majesty's Principal Secretaries of State, shall direct; 
and the surplus which shall from time to time accumnlate, after 
providing for all the smd expenses, shall be paid over to the 
credit of the Consolidated Fund of the United Kingdom of 
Gi^t Britain and Ireland; subject, nevertheless, to any charge 
which may ^so from any future deficiency of the Same fund. 


53. And be it enacted, that, as soon as a Court shall have 

been established in any district under this' act, all messnagea Schedules 

lands, and tenements, and all real estates and effidcts, vested in 

’ ’ ’to vest In tho 

or belonging to tho Commissioners, Clerks, Treasurois, Tma- Treasurer of 
tees, or other offic^ of any of the Courts mentioned in the said 
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Scbednles (A.) and (B.), which were holden in tmsfc for tlio 
purposes of such Court, shall vest in or belong to the Treasurer 
of the County Court for the time being, and his successors in 
the said office, in trust for the purposes of this Act, for the like 
estate and interest, and subject to all the covenauts, conditions, 
and agreements on which tlie same were respectively holden; 
and the said Commissionera, Clerks, Treasurers, Trustees, and 
otlicr irfHcers, Ihcir heirs, executors, and administrators, shall bo 
freed and discharged from all such covenants, conditions, and 
agreements, and from the couscquonccs of their being unable to 
fulfil any covenants or agreements into which any of them may 
hare lawfully entered in execution of the provisions of any of 
the said Acts, on or before the repeal of snch Apt, with respect 
to their estate or interest in such messuages, lands, tenements, 
real and personal estates and effects in consequence of the 
vesting thereof in the said Treasurer; and all moneys and 
securities for money, and other property and effects of any kind 
whatsoever, in the bands of the Commissionei’s, Clerks, Trea¬ 
surers, Trustees, or other officers of any such Court, shall be 
paid, transferred, and delivered to the said Tmisurer,or to such 
pci’soii as he shall appoint to receive tlie same, and shall he 
applied in discharging all claims and demands to which tlic same 
were liable in tlie hands of such Commissioners, Clerks, Trea¬ 
surers, Trustees, or other officers, and the residue thereof shall 
bo applied to the same purposes to w'hicb the general fund is 
applicable. 

ProviMioiis 
for out¬ 
standing 
liahitltieh. 


54. And be it enacted, that it shall be lawful for the IVca- 
surcr of the County Court, witli tlie approval of the Commis¬ 
sioners of Her hl^jesty’s Treasury, and upon the certificate of 
the expediency thereof under the hand of the Judge, to sell and 
dispose of all messuages, lands, and tenements which may be 
vested iu him under the provisions of this Act which shall not 
be needed for the purposes of this Act, or which the Treasurers 
shall think ought to be sold, for the purpose of better enabling 
him to discharge any just debts on account of any court of which 
the constitution shall be altered under this Act, or to provide 
other and more convenieht buildings for bolding a County Court; 
and the proceeds of all such sales, and .hIso all moneys and se¬ 
curities for money which shall be paid, transferred, or delivered 
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to him on acconnt of any snch court as {^(uresold, shall be ap¬ 
plied towards dischoi'ging snch debts; wd in every case in 
which at the time of the alteration of .the constitution of the 
Court there shall bo any just debts owing on account of any 
such Court, or any salaries or annuities legally or equitably 
chargeable upon or payable out of the fees of such Court, or out 
of any fund to which such fees ore payable, over and above what 
may be discharged by tho moneys and effects sc paid, trans - 
ferrod, or delivered to tho Treasurer on account of such Court, 
and over and above the proceeds of tho sale of any such mes* 
suoges, lands, and tenements, in case tiic same or any pait 
tliercof shall be sold, such debts, salaries, and azmuities shall be 
treated ns if they were debts which had been incurred for tbe 
purpose of providing n Court-house for holding the County 
Court for the district in which the place is included where such 
Court was holden, and shall be liquidated out of tiie general 
fund hereinbefore mentioned, if the same shall be sufficient for 
that purpose, and any deficicucy therein shall be paid out of the 
Consolidated Fund of the United Kingdom of Great Britain and 
Ireland. 

55. And be it enacted, that the Clerk of every Court shall Clcik^ t4i 
have the care of the Court-house and offices of tho Court, and 
shall apj)omt and have power to dismiss the necessary servants 
for taking charge of such Court-house and offices, at such ciul to’ 
salaries as shall be from time to time authorized by the Judge? 
with the consent of the Commissioners of Her Majesty’s Trea- sen-ants, &<.. 
sury; and the Clerk of the Court, under the direction of the 
said ConimisrioDcrs, and subject to such regulations as they 
may rcquii'c to be enforced, shall make all necessary contracts 
or otherwise provide for impairing and fumishmg, and for clean¬ 
ing, lighting, and warming, the said Court-house and offices, and 
for supplying the said Court and offices with law and office 
books and stetloneiy, and for denying all other necessary ex¬ 
penses not otherwise provided for incident to the holding of tlie 
said Court, and the charge of the Court-house and offices, and 
expenses thereby incurred, shall be paid out of the general fund 
of the court: provided always, that tbe Treasurer or Clerk of 
any Court, ot the partner of any such Treasurer or Gla’k, or 
any person in the service or euqiloyment of any snch Treasurer 
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Judge to 
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Ooart where 
Her M^)e 8 t 7 
dull direct. 
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put up ID a 

CODSpleUOUB 

place. 


Process of 
the Court to 
be under 
seal. 


Jurisdiction 
of the Court 


or Clerk, shall not be direcUj or indirectly concerned or in> 
terested in any each contract, or in supplying any articles for 
tiie use of the said Courts and offices: provided also, tliat no 
payment for any such change shall be allowed in the Clerk’s 
accounts until allowed under the hand of the Judge. 

56. And be it enacted, that the Judge of eadi district shall 
attend and hold the County Court at each place where Her 
Majesty shall have ordered that the County Court shall be holdeu 
within his district at such times as he shall appoint for that 
puj'pose, so that a Court shall be holden in every such place 
once at least in every calendar month, or such other interval as 
one of Her Majesty’s Principal Secretaries of State shall in each 
case order; and notice of the days on which the Conii; uill be 
hddon shall be put up in some conspicuous place in the Court¬ 
house and in tlie office of the Clerk of the Court, and no other 
notice thereof shall be needed; and whenever any day so ap¬ 
pointed for holding the Court shall be altered, notice of such 
intended alteration, and of the time when it will take effect shall 
be put up hi some conspicuous place in the Court-house and in 
the Clerk’s office. 


57. And be it enacted, that for every Court holden under this 
Act there shall be made a seal of the Court, and all summonses 
and other process issuing out of the said court shall be sealed 
or stamped with the seal of the Court; and evjery person who 
shall forge the seal or any process of the Court, or who shall 
serve or enforce any such forged process, knowing the same to be 
forged, or deliver of cause to he delivered to any person any 
paper falsely purporting to be a copy of any summons or other 
process of the said Court, knowing the same to be false, or who 
shall act or profess to act under any false colour or pretence of 
the process of the said Court, shall bo guilty of felony. 


58. And be it okacted, that all pleas of personal actions, 
where the debt or damage claimed is not more twenty 
pounds, whether on balance of account or oithcrwiBe, may be 
holden in the County Court, without writ; and all such aetiens 
brought in the said Court ^all bo heard and detenuined in'a 
summary way iu. a Court constituted nnder this Act, and 
According to 'tl» proviidiatt of this provided alvrays, that 
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the .Court shall not have cognizitnce of any action of ejectment, 
or in wfaicli the title to any corporeal or incorporeal hereditar 
ments, or to any toll, fair, market, or franchise, shall be in 
ijnestion, or in which the Talidity of any devise, bequest, or 
limitation under any will or settlement may be disputed, or for 
any malicious prosecution, or for any libel or slander, or for 
criuunal conversation, or for seduction, or breach of promise of 
marriage. 


59. And bo it enacted, that, on the application of any 
person desirous to bring a suit under this Act, the Clerk of the 
Court shall enter in a book to be kept for this purpose in his 
office a plaint in writing, stating the names and the last known 
places of abode of the parties, and the substance of the action 
intended to be brought, every ouo of which plaints shall be 
numbered in every year according to the order in which it shall 
be entered; and thereupon a summons, stating the snbstance of 
the action, and bearing the number of the phunt on tlie margin 
thereof, shall be issued under the seal of tho Court according to 
such form, and be served on the defendant so many daj'S before 
the day on whicli tho Court shall be holden at wjiich tii4 cause is 
to be tried, as shall be directed by the rules mode for regulating 
the practice of the Court, as hereinafter provided; and delivery 
of sucii summons to the defendant, or in such otiier manner as 
shall bespeeihed in the rules of practice, shall be deemed good 
service; and no misnomer or inaccurato description of any 
person or place in any sneh plaint or summons shall vitiate the 
same, so that the person or place be therein described so as to 
be commonly known. 


60. Aud be it enacted, that such summons may issue in Summons 
any district in which the defendant or one of the defendants [houBhxausc 
shall dwell or carry on his bu-riness at tlio time of the action of 
brought; or, by leave of tiic Court for the district in which the arise in the 
defendant or one of the defendants shall have dwelt or carried district. 

on his business, at some time within six calendar months next 
before the time of the action brought, or in which the cause of 
action arose, such summons may issne in either of such last* 
mentioned Courts. 

61. And be it .enacted, that any snmmons or othor process Processes 
which under this Act shall bo required to be served out of the ° 
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district of rile Court from wliich tbe same shall have issued 
may be served bj tbe Bailiff of an^ Court boldeu under this 
Act in any part of England, and such service shall be as valid 
as if the same hod been mode by the Bailiff of tbe Court 
out of which such summons or other process shall have issued 
within the jurisdiction of the Court for which he acts. 

62. And bo it enacted, that service of any summons or 
otljer process of the Court which shall req^uire to be served out 
of the distiict of the Court may be proved by affidavit, pur¬ 
porting to be sworn before any Judge of a County Court, or 
before a Master Extraordinaiy in Chancery, or any person^ now 
authorized by law to take affidavits; and the fee for taking sucli 
affidarit shall not bo more than one shilling, and sliall be costs 
in tbe cause; and in every case of the unavmdablc absence of 
the Bailiff by whom any summons or other process of the Court 
shall have been served the sendee of such summons or other 
process may be proved, if the Judge shall think fit, in the 
same nuuiner as a summons served out of the district of the 
Court, but without additional charge to either of the parties to 
the suit. 

63. And 1)0 it enacted, that it shall not be lauffal for any 
plaintiff to divide any cause of action for the purpose of 
bringing two or more suits in any of tho said Court.s, but any 
phiiiitiff having cause of action tor more than twenty pounds, 
for which a plaint might be entered under this Act if not for 
more than twenty jwunds, may abandon the excess, and there¬ 
upon tho plaintiff bhall, on proving his case, recover to an 
amount not exceeding twenty pounds; and the judgment of the 
Court upon sucli plaint shall bo in full discharge of all 
demands in respect of such cause of action, and entry of the 
judgment shall be mode accordingly. 

64. Aud ho it enacted, that it shall be lawful for any 
person under tlio ago of twenty-one years to proseente any 
suit in any Court holden under this Act for any sum of 
money not greater than twenty pounds which may be duo to 
him for wages or piecework, or for work as a servant, in the 
same manner as if be wero of full age. 

65. And be it enacted, that the jurisdiction of tbe County 
Court under this Act shall extend to tho recovery of any 
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demand, not exceeding the sum of twenty pounds, which is the and intes- 
whole or part of the unliijuidated balance of a partnership ac- 
count, or the amount or part of tlie amount of a distributive 
share nndor an intestacy, or of any legacy under a will. 

66. And be it enacted, that it shall be lawful for any exe- Executor-; 
cutor or odministi'ator to sue and be sued in any Court Iiolden 

under this Act in like manner as if he were a pai'ty in his own 
right and jadgmont, and excention sljall be suidi as in the like 
case would be given or issued in any superior Court. 

67. And he it enacted, that no privilege except as hei'ein- No privilege 
after excepted, shall be allowed to any person to exempt Mm 

from the jurisdiction of any Court holden imder this Act. 

68. And be it enacted, tliat whevo any plaintitf* sliall have One ot sevo- 
any demand recoverable under tliis Act against two or inoi'c 

pei*sons jointly answerable, it shall be suflScient if any of such ^ 
persons bo served witli process, and judgment nniy be obtain(«d 
and execution issued against the person or persons so served, 
notwithstanding that others jointly liable may not have been 
served or sued, or may not be withiu the jurisdiction of the 
Court; and every such pei-son against whom judgment shall 
have boon obtained under this Act, and wlio shall have satished 
such judgment, shall bo entitled to demand and recover in. the 
County Court under this Act contribution from any other person 
Jointly liable with him. 

69. And be it enacted, that the Judge of the County Court Jua^e atone 

shall be the sole Judge in all actions brought in tlio said Court *?, determine 

” , ^ all questioDH 

and shall detei'mlne all questions as well of fact as of law, unless unless h.J ury 
a Jury shall be summoned a.s horciuafter monLioued; and no nionccL' 
suitors shall in any case be summoned to hold or have any 
jurkdictiou in any Court holden under this Act. 

70. And be it enacted, that in all actions where the amount Actions may 
cltumcd shall exceed five pounds it shall bo lawful for the plain- n*^jiny wh<”i 
tiff or defendant to requii'O a Jury to Iw summoned to try 

the said action; and in all aetiuns where the amount claimed 
shall not exceed five pounds it shall be lawful for the Judge, in 
his discretion, on the application of either of the parties, to 
order that such action bo tried by a Juiy; and in evoiy case 
such Jury shall be summoned according to the provisions herein- 
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after cont^ed: proTided always, that the party requiring a 
Jury to bo sainmoiied shall give to the Clerk of the Court, or 
leave at his office, such notice thereof as shall be directed by 
tlie rules oij^e for regulating the practice of the Court os 
hereinailer provided; and the said Clerk shall cause notice of 
such demand of a Jury, made either by the plamtiff or defen¬ 
dant, to be communicated to the other party to the said action, 
either by post, or by canring the same to he delivered at his 
usual place of abode or business; but it shall not be necessary 
for either party to prove on the trial that snch notice was com- 
inumcated to the other party by the Clerk. 

« 

Party re- 71. And be it enacted, that every party requiring any Jury 
to be summoned shall at the time of giving the said notice, and 

deposit. before he shall be entitled to have sucit Jury summoned, pay to 
tiie Clerk of the Court the sum of five shillings fur payment of 
the Jttiy, and such sum shall be considered as costs in the cause, 
unless otherwise ordered by the Judge. 

AVh« shall 72. And he it enacted, that the Sheriff of every County, 

be High Bailiffs of Westminster and Southwark, shall 

cause to be delivered to the Clerk of the Court a list of persons 
qualified and liable to serve as Jurors in the Courts of Assize 
and Nisi Prius for their county, city, and borough respectively, 
witliin fourteen days from the receipt of the Jury book from the 
Clerk of the Peace of the county or other officer, eacli list con¬ 
taining only tlic names of persons residing witliin the jurisdic¬ 
tion of the Court, for which list the said Sheriffs and High 
Bailiffs shall bo entitled to receive out of the general fund of the 
Court a fee after the rate of twopence for every folio of seventy- 
two words; and whenever a Jury shall be required the Clerk of 
the Court shall cause so many of the persons named in the list 
as sbidl be needed in the opinion of the Jndge to be summoned 
to attend the Court at a time and place to be mentioned in the 
summons, and shall administer or cause to be administered to 
such of them as shall be impanelled to try any cause or causes 
an oath to give true verdicts according to tlie evidence; and the 
persons so summoned shall attend at the Court at the time men¬ 
tioned in the summons, and in default of .attendance shall forfeit 
snch sqm of money os the Judge shall direct, not being more 
than five pounds for each default; and the delivery of such 
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sammons to the person whose attendance is required on ouch 
Jnry, or delivery thereof to his wife or servant, or any inmate at 
his usual place of abodo, trading or dealing, shall be deemed 
good service: provided always, that no person shall be sum¬ 
moned or compelled to serve on such Jury more than twice 
within one year, or who sh.'iU have been summoned and shall 
have attended upon any Jury at the Assizes, or any Court of hTisi 
Prius, ur at the Central Criminal Court for the same county, 
within six calendar months next before the delivery of such 
summons. 


73. And be it enacted, that whenever there are any jury of 

trials five Jurymen shall be impanelled and sworn, as occasion the Jury, 
shall require, to give their verdicts in the causes which shall be 
brouglit before tliem in the said Court, and being once sworn 
sliall not need to be re-swom iu each trial; and either of the 
parties to ui^y such cause shall bo entitled to his lawful 
challenge against all or any of the said Jurors in like manner 
as he would be entitled in any Snperior Court; and the Jury¬ 
men so sworn shall be required to give an unanimous verdict. 


74. And be it enacted, that on the day in that behalf named ProcoodingH 
in the summons tho phiintiflr shall appear, and thereupon the Sie 
defendant sliall be required to appear to answer such plaint; 
and on answer being made in Court tho Judge shall proceed in 
a summary way to try the ciuise, and give judgment, without 
further pleading or formal joinder of issue. 


75. And be it enacted, that no evidenco shall be given by 
tlie plaintiff on the trial of any such cause as aforesaid of any that is not 
demand or caiLse of action, except sncli as shall be stated in 
the summons hereby directed to be issued. 


. 76. And be it enacted, that no defendant in any Coni't 
holdon under this Act shall be allowed to set off any debt or 
^ecftand claimed or recoverable by him from the plaintiff, or to 
Mt up by way of defence and to claim and have the benefit of 
infancy, coyertnre, oi* any Sts.tute of imitations, or of his dis¬ 
charge under any statute relating to bankrupts, or any Act for 
relief of Insolvent Debtors, without tlie consent of the plaintiff, 
unless such notice thereof as shall be directed by the rules made 


Notices to 
bo given to 
the Clerk of 
special de- 
fences, who 
shall com¬ 
municate 
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for regulating the practice of the Court shall have becn,given to 
the Clerk of the Court; and in every case in which the practice 
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of the Court shall require such notice to be given the Clerk of 
the Conrt shall, as soon as conveniently may be, after receiving 
such notice, coinmnnicate the same to the plmntiff by the post, 
or by causing the same to be delivered at his usual place of 
abode or business; but it shall not be necessary for the defen> 
dant to prove on the trial that such notice was communicated 
to the plaintiff by the Clerk, 

Suits may be 77. And be it enacted, that the Judge may in any case, with 

arbih^don. consent of both paries to tlio suit, order the same, with or 
^vithout other matters within the jurisdiction of the Conrt in 
dispute between such parties, to be referreii. to arbitration, to 
snch person or persons, and in snob manner, and on such terms 
as he shall think reasonable and Just; and such reference shall 
not bo revocable by cither party except by consent of the 
Judge; and the award of the aibilrator or arbitrators or 
umpire shall be entered as the judgment in the cause, and 
shall be as binding and effectual to all intents as if given by 
the Judge; pi*ovided that tho Judge may, if he think fit, on 
application to him at the first Court lield after tlie expiration of 
one week after the entry of such award, set aside any such 
award so given as aforesaid, or may, with the consent of boUi 
parties aforesaid, revoke the reference, or order another 
reference to bo made in the manner aforesaid. 


l''orms of 
procpdwc 
111 Courts to 
bo framed 
by the 
Judges. 


78. And be it enacted, that five of the Judges of tlie 
Superior Courts of common law at Westminster, including the 
liOrd Chief Justice of tho Court of Queen’s Bench, the Lord 
Chief Justice of the Court of Common Picas, and the Lord 
Chief Baron of the Court of Exchequer, or ono of the said 
eliicfs at the least, shall liave power to make and issue all tho 
general rules for regulating the practice and proceedings 
of tho County Courts liolden under this Act, and also to frame 
forms for every pioceoding in the said Courts for which thcff 
shall think it necessary that a form be provided, and also w 
kcoping all books, entries and accounts to be kept by the Clerks 
of the said Courts, and from time to time th alter any such rule 
or form; and the rules so made, and tho forms so framed, shall 
be observed and used in all the Courts holden nuder this Act; 
and in any case not expressly prorided for herein, or by the said 
rules, the general principles of practico in the Superior Courts 
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of common law may be adopted and applied, at the discretion 
the Judges, to actions and proceedings in their several 
Courts. 

79 . And be it enacted, that if upon the day of^the retnm of Proceedings 
any summons, or at any continuation or adjournment of the 

said Court, or of the cause for which the said summons shall appear or 
have been issued, the plaintiif shall not appear, the cause shall 
be struck out; and if he shall appear, but shall not make proof 
of his demand to the satisfaction of the Court, it shall be lawful 
for the Judge to nonsuit the plaintiff, or to give judgment 
for the defendant, and in either case, where the defendant shall 
appear and shall not admit the demand, to award to the defen¬ 
dant, by way of costs and satisfaction for his troublo and at' 
tendance, such sum as the Judge in his dlscietiou shall think 
fit, and such sum shall be recoverable from the plaintiff by such 
ways and means as any debt or damage ordered to be paid by 
the same Court can be recovered: provided always, that if the 
plaintiif shall not apixsar when called upon, and the defendant, 
or some one duly authorized on his behalf, shall appear, and 
admit the cause of action to the full aaiouut claimed, and pay 
tlie fees payable in the first insUmco by tbe plaintiiT, the Court, 
if it shall thiuk fit, may proceed to give judgment as if the 
plaitjtilf had appeared. 

80. And be it enacted, that if on the day so named in the Procpcilin 
summons, or at any continuation or adjourninont of the Court dantdoos 1*0^ 
or cause in which the summons was issued, the defendant shall 

not appear, or snfHciently excuse his absence, or shidl neglect 
to answer when called in Court, the Judge, upon duo proof of 
service of the summons, may proceed to the hearing or trial of 
the cause on the part of the plnintiff only, and the judgment 
thwenpen shall be as ^lid as if both parties had attended: 
provided always, that tlie Jud^o in any such case, at tbe same 
subsequent Court, may sot aside any judgment so given 
hi the absence of the defendant, and the execution thereupon, 
and may grant a new trial of the cansc, upon such terms, if 
any, as to payment of costs, giving security for debt or costs, or 
such other terms as he may think fit, on sufiioient cause shown 
to him for that purpose. 

81. And be it enacted, that the Judge may in any ease make 
orders for granting time to the plaintiif or defendant to proceed 
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In the prosecution or defence of the suit, and also may firenn 
time to time adjourn any Gonrt, or the he&ing or further hear- 
mg of any canse, in such manner as to the Jndge may seem fit. 

82. And be it enacted, that it shall be lawfifi for the 
defendant in any action brought under this Act, within such 
time as shall be directed by the rules made for regulating the 
practice of tlie Court, to pay into Court such sum of money as 
he shall think a full satisiactiou for the demand of the plaintiff, 
together with the costs incurred by the plaintiff up to the time 
of such payment; and notice of such payment shall be com¬ 
municated by the Clerk of the Court to the plaintiff by post, or 
by causing the same to be delivered at his usual place of abode 
or business; and the said sum of money shall be paid to the 
plaintiff; but if he shall elect to proceed, and if the plaintiff 
shall recover no farther sum in the action than shall have been 
so paid into Court, the plmntiff shall pay to the defendant 
the costs incurred by him in the said action after such pay¬ 
ment; and such costs shall be seltlcd by the Court, and an 
order shall thereupon bo made by the Court for the payment of 
such costs by the plmntiff. 

83. And bo it enacted, that on the hearing or trial of 
any action or on any other proceeding under this Act the parties 
thereto, their wives and all other persons, may be examined, 
either on bclialf of the plaintiff or defendant, upon -oath, or 
solemn afiirmation in those cases in which persona arc by law 
allowed to make affinnatiou instead of taking an oath, to be 
administered by the jonper officer of the Court. 

84. And be it enacted, that every j>eraon who in any ex¬ 
amination upon oath or solemn affirmation before any Judge of 
the County Court, shall wilfully and corruptly give false evidence 
shall bo deemed guilty of perjuiy. 

85. And be it enacted, that either of the parties to the 
suit or any other proceeding under this Act may obtain, at the 
office of the Clerk of the Court, summmises to mtnesses, to be 
served by one of the Bailiff of the Court, with or without a 
clause requiring the production of books, deeds, papers, and 
writings in tbcdr possession or control, and in any such sum¬ 
mons any number of names may be inserted. 
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86. And be it enacted, tiiat evetj person on whom any Penalty on 
snch sammons shall have been served, either personally or in 
sneh other manner as shall be directed* by the general mles of summons, 
practice of the Courts, and to whom, at the same time payment 
or a tender of payment of his expenses shall have been made bn 
such scale of allowance as shall be from time to time settled by 
the general rules or practice of tlie Court, and who shall refuse 
or neglect, without sufficient cause to appear, or to produce any 
books, papers, or writings required by such summons to be pro- 
dnood, and also every person present in Court who shall be 
required to give evidence' and who sliall refuse to be sworn and 
g^ve evidence, shall forfeit and pay such fine, not exceeding ten 
pounds, as the Judge shall set on him; and the whole or any 
part of such fine, in the ffiscrction of the Ja<lge, after deducting 
tlie co.sts, shall be applicable toward indemnifying the party in¬ 
jured by such refusal or neglect, and the remainder thereof shall 
form part of ike general fund of the Court iu which tho fine was 
inii>osed. 


87. And bo it enacted, that jayment of any fine imposed 
by any Court under the authority of this Act may bo enforced forcod and 
upon tho order of the Judge in like manner as payment of any 
debt adjudged in the said Conrt, and shall be accounted for as 
herein provided. 0 


88. And be it enacted, tliat all the costs of any action or Costs to 
proceeding iu the Court, not herein otherwise provided for, shall ^yent of 
bo paid by or apportioned between the parties in such manner action, 
as tho Judge shall tiunk fit, and in default of any special direc¬ 
tion shall abide the ovmt of the action, and execution may issue 
for the recovery of any such costs in like manner as for any 
debt adjudged in the said Court. 


89. Ai^ be it enacted, that every order and judgment of any Judgments 
C^t holden under tins act, except as herein provided shall be 
final and conclusive between the parties, but the Judge shall 
have power to nonsuit the plmntiif in every case in which satis¬ 
factory proof shall not be given to him entitling cither the 
plaintiff or defendant to the judgment of the Court, and shall 
^so in every case whatev^ have the power, if he shall think 
fit, to order a new trial to be had upon such terms as he shall 
^iuk i*ea8onable, and in the meantime to stay the proceedings. 
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to be re¬ 
moved into 
Stiperior 
Ct'iirts but 
uTj certain 
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90. And be it enacted, that no plaint entered in any Court 
holden under this Act shall be removed or removable from the 
said Court into any of Iler Majesty’s Superior Coarts of liecord 
by any writ or process, nnless the debt or damage claimed shall 
exceed five pounds, and then only by leave of a Judge of one of 
the said Superior Courts, in cases which shall appear to the 
Judge fit to be tried in one of the Snperior Courts, and upon 
such terms as to payment of costs, giving security for debt or 
costs, or such other terms as he shall think fit. 


Who may 91 , And be it enacted, that no person shall be entitled to 
Sy^Srty In appear for any other party to any proceeding in any of tlie suid 
Couits unless ho be an attorney of one of Hci ifajosty’s Superior 
Courts of Record, or a barrister-at-law instructed by such attor¬ 
ney on behalf of the party, or, by leave of the Judge, any other 
person allowed by the Judge to appear instead of such party; 
but no barrister, attorney, or other person, except by leave of 
the Judge, shall be entitled to l>e heard to argue any question 
as counsel for any. other i>er 80 ii in any proceeding in any Court 
holden under this Act; and no person, not being an attomey 
admitted to one of Her Mojesty’s Superior Courts of Record, 
shall bo entitled to have or recover any sum of money for 
appearing or acting on behalf of any other person in the said 
Court; and no attorney shall be entitled to have or reco^'cr 
therefore any sum of money, unless the debt or do’imge^claimed 
shall be more than forty shillings, or to have or rveovo. more 
than ten sliilUugs for lii:i fees and costs, unless tlie debt or 
damage clniraeil shall be nioi'e than five pounds, or more tlian 
fifteen shillings in any case ivUhin the Buinmaiy jurisdiction 
given by this Act: and in no case shall any fee exceeding one 
pound three shillings and sixpence be allowed for employ iiig a 
barrister as counsel in the cause; and the cxq>ensc of employing 
a barrister or an attorney, either by plaintilf or defendant, shall 
not be allowed on taxation of costs in the case of a plmntifi 
where less than five pounds is recovered, or in iiie case of a 
defendant where h-ss tliau five pounds is claimed. <^)r in any case 
unless by order of the' Judge. 


Court may 92 . And be it enacted, that the Jnd're mar make orders 

make orders . , . . i i . • i * 

for payment concemmg the time or times and by what instalments any debt 

or damages or costs for which judgment shall be obtained in the 
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said Court shall be paid, and all such moneys shall be paid into 
Court, unless the Judge shall otherwise direct. 

93. And be it enacted, Uiat if there shall bo cross Cwebjudg- 
judgmonts between the parties, execution shall be token out 

by that party only who shall have obtained judgm^t for the 
larger sum, tind for so much only as shall remain after deduct¬ 
ing the smaller sum, and satisfaction for the remainder shall 
be entered, as well as satisfaction on the judgment for the 
smaller sum, and if both snms shall be eqnal, satisfaction shall 
be entered both judgments. 

94. And be it enacted, that whenever the Judge shall Court may 
have made an order for tbo payment' of money, the amount oxcl'uHod 
shall lie recovemblo in case of default or failure of payment 

thereof forthwith, or at the time or times and in the marmer 
thereby directed, by execution against tho goods and chattels 
of the party against whom such order shall be made; and the 
Clerk of the said Court, at the request of the party prosecuting 
such order, shall issue under tbo seal of the Court a writ of 
Jwri faiias as a warrant of execution to the High BailliF of the 
Court, w’ho by such waiTant shall bo empowered to levy, or cause 
to be levied, by disti'ess and sale of the goods and chattels of 
such party such sum of money as shall be so ordered, wliere- 
soever they may be found witliin the district of the Court, 
whether within liberties or w'ithont, and also the costs of the 
execution; and all Constables and other peace ofHccrs within 
their several jurisdictions shall aid in the execution of every 
such warrant. 


95. And be it enacted, that if tbo Judge shall have 
made any order for payment of any sum of money by instal¬ 
ments, Cxecntion upon such order shall not issue against the 
party until after default in payment of some instalment ac¬ 
cording to such order, and execution or successive executions 
may then issue for the w'hole of the said sum of money and 
costs then remaining unpaid, or for such portion tliereof as the 
Judge shall order, either at the time of making the original 
order, or at any subsequent time, under tbe seal of the Court. 

96. And be it enacted, that every BaililT or officer exe- '' i* rockIs 

. i. ... ^ ni'iv 1)0 taken 

cnting any process of execution lasning out of the said County in exeeuti(;ii 


Kxcfi’ution 
not to iHHuc 

fin .•'fter »lo- 
faiiit in pay¬ 
ment of some 
In^tatracnt, 
and then it 
m.iy iH-ue 
for t^r v\JioIo 
sum (tiic. 



xl 


APPENDIX. 


Coart agaiost the goods and ohattels of any person, may by 
yirtae thereof seize and take any of the goods and chattels of 
such person (excepting the wearing apparel and bedding of snob 
person or his family, and the tools and implements of his trade 
to the valne of five pounds, which shall to that extent be pro¬ 
tected from such seizure), and may also seize and take any 
money or bank notes (whether of the Bank of England or of 
any other bank), and any cheques, bills of exchange, promis¬ 
sory notes, bonds, specialties, or secnritlos for money, belonging 
to any. such pemon against whom any such exeention sliall 
hare issued as aforesaid. 


SecuTltiea 
seized to be 
held by High 
BulUff. 


97. And be it enacted, that the High Bailiff shall hold 
any cliequcs, bills of exchange, promissory notes, bonds, 
specialties, or other securities for money which shall have been 
BO seized or taken as aforosfud, as a security or securities for 
the amount directed to be levied by such execution, or so much 
thereof as shall not have been otherwise levied or raised for tlic 
heneht of the plaintiff; and the plaintiff may sue in the name 
of the defendant, or in the name of any person in whose nainc 
the defendant might have sued, for the recovery of the sum or 
sums secured or made payable tliereby, when the time of pay¬ 
ment thereof shall have arrived. 


Parties hav¬ 
ing obtained 
an unsatis¬ 
fied judg¬ 
ment may 
obtain a 
suiumons on 
charge of 
firaud. 


98. And be it enacted, that it sliall be lawful for any parly 
who has obtained any unsatisfied judgment or order in any 
Court held by virtue ot this Act, or under any Act repealed by 
this Act, for the payment of any debt or damages or costs, to 
obtain a summons from any County Court within the limits of 
which any other party shall then dwell or carry on his business, 
such summons to be in such form as shall be directed b^ the 


rules made for regulating the practice of the County Courts as 


herein provided, and to ho served j>er8onally upon the person to 
whom it is directed, requiring him to appear at such time as 


shall be directed by the said rules to answer such things hs are 
named in snch summons; and if bo shall appear in pursuance 


of such summons he may bo examined upon outh touching his 
estate and effects, and the manner and circamstances under 
which he contracted the d^t or Incurred the damages or liability 
which is the subject of the action in which judgment has been 
obtained against him; and ns to the means and expectation be 
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then bad, and as to the property and means he still hath, of 
discharging the said debt or damages or liability, and os to the 
disposal ho may have made of any property; and the porson 
obtaining such sommons as aforesaid, and all other wltn(»ses 
whom the Judge shall think requisite, may be examined upon 
oath touching the inquiries authorized to be made os aforesaid; 
and the costs of such summons and of all proceedings thereon 
shall be deemed costs in the causo. 


99. And be it enacted, that if the party so summoned shall 
not attend as required by such summons, and shall not allege a 
snfficient excuse for not attending, or shall, if attending, reiuse 
to be swQin, or to disclose any of the things aforesaid, or if ho 
shall not make answer touching the some to the satisfaction of 
such Judge, or if it shall appear to such Judge, either by the 
oxanunalion of tlic party or by any other evidence, that such 
party, if a defendant, in incurring the debt or liability which is 
the subject of the action in which judgment has been obtained 
has obtained credit from the plaintiff under false pretences, or 
by means of fraud or breach of trust, or luis wilfully contracted 
such debt or liability without having had at the same time a 
reasonable expectation of being able to pay or discharge tlie 
same, or shall have mode or caused to bo made any giftr 
delivery, or trmisfer of any property, or shall have cliargcdy 
removed, or concealed the same, with intent to defraud his 
creditors or any of them, or if it shall appear to the satisfac¬ 
tion of the Judge of the said Court that the party so summoned 
has then, or has had since the judgment obtained against him, 
suiEcient means and ability to pay the debt or damages or costs 
80 recovered against him, either altogether, or by any instalment 
or iostalments which the Court in which the judgment was 
obtained shall have ordered, and if be shall refuse or neglect to 
pay the same as shall have boon so ordered, pr as shall be 
ordered pursuant to the power hereinafter provided, it shall be 
lawful for such Judge, if be shall think fit, to order that any 
such party may be committed to the common gaol or house of 
correction of the county, district, or place in which the party 
summoned is resident, or to any prison which shall be pro¬ 
vided as the prison of the Court, for any period not exceeding 
forty days. 


Commitment 
for frauds, 
&c. 
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100. And be it enacted, that it shall be lawful for the Judge 
of any Court before whom such summons shall be heard, if he 
shall think fit, whether or not he shall make any order for the 
committal of tho defendant, to rescind or altor any oi*der that 
shsJl have been previously made against any defendant so 
summoned before him for tlie payment, by instalments or other¬ 
wise, of any debt or damages recovered, and to make any 
farther or other order, either for the payment of the whole of 
such debt or damages and costs forthwith, or by any instal¬ 
ments, or iu any other manner as such Judge may tliiuk 
reasonable and just. 

101. And bo it enacted, that in every case where the de¬ 
fendant In any suit brought in any County Court shall have 
been personally served with the summons to appear or shall 
personally appear at Ihe trial of tho same, the Judge at the 
hearing of the cause, or at any adjournment thereof if judg¬ 
ment sb^ be given against the defendant, shall liavc the same 
power and authority of examining the defendant and the plaintiff 
and other parties toucUing the several things hereinbefore men¬ 
tioned, and of committing the defendant to prison, and of milk¬ 
ing an order, as ho might have and exercise under the provisions 
hereinbefore contained in case the plaintiff had obtained a sum¬ 
mons for that purpose after the judgment obtained as herein¬ 
before mentioned. 

102. And be it enacted, that whenever any order of commit¬ 
ment shall have been made as aforesaid the Clerk of tile said 
Court slioll issue under tho seal of tlie Court a warrant of 
commitment, directed to one of the Ballifls of any County Court, 
who by such warrant sliail be empowci’cd to talic the body of 
the 2)eT8uii against whom such order shall be made; and all Con¬ 
stables and other peace officers within tlieir sevei’ol jurisdictions 
shall aid in the execution of every such warrant; and the gaoler 
or keeper of every gaol, house of correction, and pii&on men¬ 
tioned iu any such order shall be bound to receive and keep the 
defendant therein until discharged under the provisions of this 
Act, or otherwise by due course of law; and no protection, 
order, or certificate granted by any Court of Bankruptcy, or for 
tlio 1‘clief of Josolvent Debt<HS, shall be available to discharge 
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auy defendant from any commitment imder such last-mentioned 
order. 


103. And be it enacted, that no imprisonment under this 
Act shall in anywise operate as a satisfaction or extinguishment 
of the debt or other caxtso of action on which a judgment has 
been obtained, or protect the defendant from being anew snm- 


ImpriHon* 
uicnt not to 
operate uh a 
satistaclion 
for the tiebt, 
&c. 


moned and imprisoned for any new fraud or other default render¬ 
ing him liable to be imprisoned under this Act, or deprive the 


plaintiff of any right to take out execution against the goods and 
chattels of the defendant, in the same manner as if such im¬ 


prisonment bad not taken place. 


104. And l)e it enacted, tliat in all cases wliere a warrant of How cxecn- 

cxccuUon shall have issued against the goods and chattels of out^f * 

any party, or an order for his commitment shall have been made the JuriMlic- 
^ ^ tionofthe 

under' this act, and such |)arty, or his goods and chattels, shall Coiu't. 

be out of the jurisdiction of the Court, it shall be lawful for the 

High Bailiff of the Court to send such wmTaut of execution or 

of cominituicnt to the Clerk of any other Court constituted under 

this Act, within the jurisdiction of which such party, or his 

goods and chattels, .shall then be or bo believed to be, with a 

warrant thereto annexed, under the hand of the High Bailiff 

and seal of the Court from which iho original won'ant issued, 

requiring oxecntiotx of the same, and tho Cloik of the Court to 

which the same shall bo sent shall seal or stamp the same with 

tlie seal of his Court, and is.suc the same to the High Bailiff of 

his Court, and lltercupon such last-mentioned High Bailiff 

shall be anthorized and rotjuired to act in all respects as if the 

original warrant of execution or commitment had been directed 

to lilta by the Court of which he is the High Bailiff, and shall, 

within such time as shall be specified in the Rules of Practice, 

return to tho High Bailiff of the Court fi’om which the same 

originally issued, what he shall have done in the excention of 

such process, and in case a levy shall have been made shall. 

within such time as shall be specified in the Rules of Practice, 

pay over all moneys received in pursuance of tlie warrant to tlie 

High Bailiff of the Court from which the same shall have 

originally issued, retaining tho fees for execution of the process; 

and where any ordor or commitment shall have been made, and 

the person apprehenxled, he shall be forthwitli conveyed, in 
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castody of tbe Bailiff or officer apprehending him,, to the gaol 
or house of correction or other prison of the Court within the 
Jurisdiction of which he shall have been apprehended, and kept 
therein for the time mentioned in the warrant of commitment 
unless sooner dischaiged under the provisions of this Act; and 
all Constables and other peace officers shall be aiding and 
assisting within their respective districts in the execution of 
such warrant. 


Power to 
Judge to 
suspend 
execution 
in certain 
ensos. 


105. And be it enacted, that if it shall at any time 
appear to the satisfaction of tho Judge, by the oath or affirma¬ 
tion of any person, or otherwise, that any defendant is unable, 
from sickness or other sufficient cause, to pay and discharge the 
debt or damages recovered agunst him, or any Instalment 
thereof ordered to bo paid as aforesaid, it shall be lawful for tbe 
Judge, in his discretion, to suspend or stay any judgment, 
order, or execution given, made, or issued in such action, for 
such time and on such terms as tlie Judge shall think tit, and 
80 from time to time until it shall appear by the like proof as 
aforesaid that such temporary cause of disability has ceased. 


Regulating 106. And l>c it enacted, that no sale of any goods which 
^ taken in execution as aforesaid sliall be until after the 
in execution, end of five days at least next following the day ou which such 
goods shall have been so taken, unless such goods be of.apei’ish- 
able nature, or upon the request in writing of the party whose 
goods shall have been so taken; and until such sale the goods 
shall be deposited by tlie bmliff in some fit place, or they niuy 
remain in the custody of a fit person approved by the High 
Bailiff, to be put in possession by tho Bailiff; and it shall be 
lawful for the High Bailiff, from time to time as he shall think 
proper, to appoint such and so many persons for keejnng posses¬ 
sion, and so many sworn brokers and appraisers for the purpose 
of selling or valuing any goods, chattels, or effects taken in 
execution under this Act as shall appear to him to be nccessury, 
and to direct security to be taken firom each of them, for such 
sum and in such manner as he shall think fit, for the faithful 
performance (ff their duties without injury or oppression; aud 
tiie Judge or High Bailiff may dismiss any person, broker, or 
appraiser so appointed; and no goods taken in execution nnder 
this Act shall be sold for the purpose of satisfying the warrant 
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of ezecntion escopt bj one of tbe brokers or appraisers so 
appointed^ and tbo brokers or appraisers so appointed sball be 
entiUed to bave, out of tbe produce of the goods so distnuned 
or sold, sixpence in tbe pound on the valne of tbe goods for the 
appraisement thereof, whether by one broker or more, over and 
above tbe stamp duty, and for advertisements, catalogues, sale 
and commission, and delivery of goods, one shilling in tbe pound 
on tbe net produce of the sale. 

107. And be it enacted, that so much of an Act passed in the 
eighth year of the reign of Queen Anne, intituled “ An Act for the 
better Security of Bents, and to prevent Frauds committed by 
Tenants,” as relates to the liability of goods taken by virtue of any 
execution, shall not be deemed to apply to goods taken in execution 
under tlie process of any Court holden under this Act; but the 
landlord of any tenement in which any such goods shall bo so 
taken shall be entitled, by any writing under his band or under 
the hand of ills agent, to be delivered to the Bailiff or c^cer 
making tho levy, which writing shall state the terms of holding, 
and the rent payable for the same, to claim any rent in arrear 
then due to him, not exceeding the rent of four weeks where 
tbe tenement is let by tho week, and not exceeding tiie rout 
acci-uing due in two terms of payment, where the tenement is 
let for any other term less than a year, and not exceeding in 
any case the rent accruing due in one year; and in case of any 
such claim being so made the Bailiff or ofOce^ making the levy 
shall distrain as well for the amount of the reut so claimed, and 
tlie costs of such additional distress, as for the amount of 
money and costs for which the warrant of execution issued under 
this Act, and shall not proceed to sell the same or any part 
thereof within five days next after such distress taken; and if 
any replevin be made of the goods so taken, such of the goods 
shall be sold under tbe execution as sball satisfy the money and 
costs for which-the warrant of exeention issued, wd the costs 
of the sale; and the overplus of such sale (if any), and also the 
residue of tlie goods, shall be retamed as in other cases of dis> 
tress for rent, and replevin thereof; and for every such additional 
distress ibr rent in arrear the High Bailiff of the Opnrt shall be 
entitled to have as tbe costs of the distress, instead of the fees 
allowed by this Act for making such distress, and keeping 
possession thereof, the fees allowed 1^ an Act passed in the 


As to the 
liability of 
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in execution 
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8 Anne,c. 17. 
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fifty-seventh year of the rei^ of King Gewgc the Third, in- 
S7 Geo. 8, titnlod “ An Act to regulate the Costs of Distresses levied for 
c. 93. Payment of small Bents.” 

No execution 108. And he it enacted, that no judgment or execution 

at^'ca V stayed, delayed, or reversed upon or by any writ of 

wnt of error, error, or supersedeas thereon, to bo sued for the revereing of 
any judgment given in any Court holden under the pi’ovisions of 
this Act. 


1‘ixoculiou to 
be suiicv- 

flcdod on 
payment of 
debt and 
costs. 


Debtor to be 
dlsc]iurfte<l 
from custwlj' 
upon pay¬ 
ment of 
debt and 
costa. 


Uinntes of 
proceedings 
to be keft. 


109. And he it enacted, that in or upon every warrant 
of execution issued against the goods and chattels of any person 
whomsoever the Clerk of the Court shall cause to be inserted or 
endorsed the sum of money and costs adjudged, with the sums 
allowed by this Act as increased costs for the execution of such 
wanant; and if the party against whom such execution shall 
be issued shall, before an actual sale of the goods and chattels 
pay or cause to be paid or tendered unto the Clerk of the Court 
out of which such waiTant of execution has issued, or to tlie 
Bailiff bolding the warrant of execution, such sum of money 
and costs ns aforesaid, or such part thereof as the persem en¬ 
titled tlicrcto shall agree to accept in full of his debt or 
damt^es and costs together with the fees herein directed to be 
paid, the execution shall be superseded, and the goods and 
chattels of the smd jKUiy sliall be discharged and sot at 
liberty. 

110. And be it enacted, that any person imprisoned under 
this Act who shall have paid or satisfied tlic debt or demand, 
or the instalments thereof payable, and costs 1 ‘eroaining due at 
tlic time of the order of imprisonment being made, together with 
tlir costs of obtaining such order, and all subsequent costs, shall 
be discharged out of custody, upon tlie certificate of such pay¬ 
ment or satisfaction, signed by the Clerk of the Court, by leave 
of the Judge of the Court in which the oi'der imprisonment 
was mode. 

111. And be it enacted, that the Clerk of every Court 
holden under this Act shall cause a note of all plaints and sum¬ 
monses, and of all orders, and of all judgments and executions, 
and returns thereto, and of all fines, and of all other proceedings 
of the Court, to be furly entered ih>m time to time in a book 
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belonging to tlie Conrt, which shall bo kept at the office of tbe 
Court; and snch entries in the said book, or a copj thereof 
bearing tlie seal of the Court, and purporting to be signed and 
certified as a true copy by tbo Clerk of the Court, shall at all 
tiroes be admitted in all Courts and places whatsoeTer as eyi- 
denco of such entries, and of the proceeding referred to by such 
entry or entries, and of tbo regularity of such proceeding, with- 
out any further proof. 

112. And be it enacted, that the Clerk or Clerks of every Suitors* 
such Court shall in the month of March in each year make out 

a con’ect list of all Bmns of money belonging to suitors in Ibe ro Hix^ars 
Court which sliall have 1>een pmd into Court, and which shall ^^i^alfund. 
have remained unclaimed for five years before the first day of 
the month of January then last past, specifying the names of 
the parties for whom or on whose account the same were so 
paid into Conrt; and a copy of such list shall be put up and 
remain during Conrt hours in some conspicuous part of the 
Court House, and at all times in the Clerk’s office, and all sums 
of money which shall have been paid into any such Court, to 
tlio use of any snitor or suitors thereof, and which shall have 
remained unclaimed for tlie period of six years before tbe passing 
of this Act, and which are now in the hands of any Commis¬ 
sioner, Trustee, Judge, or Officer of such Court, or otherwise 
held in trust for such suitors, and all further sums of money 
whicli shall hereafter be paid into any sucli Court, to the use 
of any suitor or suitors thereof, shall, if unclalmod for the period 
of six years after the same shall have been so paid into Court, 
be applicable as part of the general fund of the Court, and shall 
be carried to tbe account of such fund, and no person shall be 
entitled to claim any sum which shall have remained unclaimed 
for sik years; but no time daring which the person entitled to 
clum such sum shall have been an infant or feme covert, or of 
unsound mind, or beyond the seas, shall be taken into account 
in estimating the said period of six years. 

113. And be it enacted, that if any person shall wilfully Power of 
insult the Judge or any Juror, or any Bailiff, Clerk, or Officer for^tempt 
of the siud Conrt, for the time being, during his sitting or 
attendance in Court, or in going to or returning fresn the 

Court, or shall wilfully interrupt the proceeding of the Court, 
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or otherwise misbehave kuCourt, it shall be lawful for any 
Bailiff or Officer of the Courts with or wlthoizt the as»utance of 
any other person^ by the order of the Judge, to take such ofibnder 
into custody, and detain him until the rising of the Court; and 
tlie Judge shall be empowered, if ho shall think fit, by a wammt 
under his hand, and sealed with the seal of the Court, to com- 
« mtt any such offender to any priso^ to which he has power to 
commit offenders under this Act for any time not exceeding 
seven days, or to impose upon any such offender a £ne not 
exceeding five pounds for eve^ sneh offence, and in default of 
payment thereof to commit the offenuor to any such prison jas 
aforesaid for any lime not exceeding seven days, unless the said 
fine be sooner paid. 


ronaUy for 
aBsaulting 
Bailiffs, or 
rescuing 
goods taken 
in execution. 


114. And be it enacted, that if any officer or Bailiff of any 
Court holden under this Act shall bo assaulted while in the 
execution of his duty, or if any rescue shall be made or attempted 
to be made of any goods levied under process of tfib Court, the 


person so offending shall be liable to a fine not exceeding five 
pounds, to be recovered by order of the Court, or before a Justice 
of the peace as hereinafter provided; and it shall be lawful fur 
the Bailiff of the Court or any peace officer in any such case to 
take the offender into custody (with or without warrant), and 


bring him before sucli Court of Justice accordingly. 


Bailiffs made 
answeri^le 
tor escapes, 
anil neglect 
to levy 
execuUon. 


115. And be it enacted, that incase any Bailiff of the said 
Court who shall be employed to levy any execution against 
goods and chattels shall, by neglect or connivance, or omission, 
lose the opportunity of levying any such execnlion, then upon 


complaint of the party aggrieved by reason of such neglect, 
connivance, or omission, (and the fact alleged being proved to 
the satis^tion of the Court on the oath of any credible witness,) 
the Judge shall order such Bailiff to pay such damages as it 
shali appear that the plaintiff has sostained tliei-eby, not ex> 


ceeding in any case the sum of money for which the said cxecn- 
tion issbed, and the Bmliff shall be liable thereto; and upon 
demand made thereof, and on his refusal so to pay and satisfy 
the some, payment thereof shall be enforced by such ways and 
neons as are herein provided for enforcing a judgment recovered 
in the said Court* 


Bemedies 


116. And be it mulcted, that if any Clerk, Bailiff, or c^cer 
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of the Conrt, acting under colour or pretence of the process of 

the said Courts shall be charged with extortion or misconduct, on isailitfs 

or with not duly paying or accounting for any money levied by “oj. 

' him under the authority of this Act, it shall be lawful for the misconduct' 
Judge to inquire into such matter in a snmmaiy way, and for 
that purpose to summon and enforce the attendance of all 
necessary parties in like roapner os the attendance of witnesses 
in. any case may he enforced, and fo make such order thereupon 
for the repayment of any money extorted, or for the due pay¬ 
ment of any money so levied as aforesaid, and for the payment 
of such damages and costs, as he shall think just; and also, if 
he shall think fit, to impose such fine upon the Clerk, Bailiff, or 
officer, not exceeding ten pounds for each offence, ns he shall 
deem adequate; and in default of payment of any money so 
ordered to be paid payment of the same may be cnibreed by 
such ways and means as are herein provided for enforcing a 
judgment recovere<l in the said Court. 


117. And be it enacted, that every Treasurer, Clerk, Penalty ou 
Bailiff, or other officer employed in putting this Act or any of 
the powers thereof in execution, who shall wilfully and cor- iKJKidcs tlxose 
ruptly exact, take, or accept any fee or reward whatsoever, other 
than and except such fees as are or shall be appointed and 
allowed rcsj)ectively as aforesaid, for or on account of anything 
done or to be done by virtue of this Act, or on any account 
whatsoever relative to putting this Act into execution, shall, 
upon proof thereof before the said Court, and in the case of a 
Clerk, Treasurer, or High Bailiff on allowance of the finding 
of the Court by the Lord Chancellor, be for ever incaj)ablo of 
serving or being employed under this Act in any office of profit 
(U* emolument, and shall also be liable for damages as herein 
* provided. 


318. enacted, that if any claim shall be made to Claims ns to 

or in respect of any goods or chattels taken in execution 

under the process of any Court boldcn under tliis Act, or in , 

■ . , ajyaUicated 

respect of the proceeds or value thereof, by any landlord for in Court. 


rent, or by^any person not being the party against whom such 
process has »sued, it shall be lawful for the Clerk of the Court, 


Upon application of the officer charged with the execution of 


such process, as well before as after any action brought against 

C 
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AcUods of 
replevin 
’ ■ ny be 

. oiiiUgllt 

without writ 


Plulnte 
where to be 
entered. 


How notions 
ol raplcYui 
may be 
removed. 


sach officer, to issue a summons calling before the smd Court 
as well tlie party issuing such process as the par^ Tnalring such 
claim, and thereupon any action which shall have been brought 
in any of Her Majesty’s Superior Courts of Becord, or in any 
local or inferior Court, in respoct such claim, shali be stayed, 
and the Court in which such action shall haye been brought, or 
any Judge thereof, on proof of the issue of such summons, 
and that the goods and chattels were so taken in execution, 
may order the party bringing sneh action to pay the costs of all 
proceedings had upon such acti<m after the issue of such snm- 
moDs out of the Conn^ Conrt; and the Judge of the County 
Court shall adjudicate upon such clmm, and miike such order 
between the parties in respect thereof, and of tho costs of the 
proceedings, os to him shall seem fit, and such ^rder shall be 
enforced In like manner as any order made in any suit brought 
in such Court 

119. And bo it declared and enacted, that all actions of 
replevin in cases of distils for rent in arrear or damage feasant 
which shall bo brought in tho County Court shall be brought 

’ without wiit in a Court hdd under this Act 

120. And be it enacted, that in every such action of replevin 
the plaint shali be entci'cd in the Court holden under this Act 
for tho district wherein tiie distress was taken. 

121. And be it enacted, that in case either party to any such 
action of replevin shall declare to the Court in which such 
action shall be brought that tho title to any corporeal or incor¬ 
poreal hereditament, or to any toll, market, fair, or franchise, is 
in question, or that the rent or damage in respoct of which the 
distress shall have been token is more than the sum of twenty 
pounds, and shall become bound, with two sufficient sureties, to 
bo approved by the Clerk of the Court, in such sums os to the 
Jndge shall seem reasonable, regard being bad to the nature of 
the clium, and the alleged valae or amount of the property in 
dispute, or of the rent or damage, to prcsecute the suit with 
effect and without delay, and to prove before the Court by 
which such suit shall be tried that such title as ^orosaid is in 
dispute between the parties, or that thcro was ground ffir 
believing that the said rent or damage was more than twenty 
pounds, then, and not otherwise, the action may be ramoved 
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before any Coort competent to try the same in such manner as 
hath been accustomed. 

122. And be it enacted, that when and so soon as the term 
and interest of the tenant of any house, land, or other corporeal 
hereditament, where the Talao of the premises or the rent 
payable in respect of such tenancy did not exceed the sum of 
fifty pounds by the year, and upon which no fine shall have 
been paid, shall have ended, or shall have been duly determined 
by a legal notice to quit, and sudi tenant, or, if such tenant do 
not actually occupy the premises, or occupy only a part thereof, 
any person by whom the same or any part thereof shall be then 
actually occupied, shall neglect or refuse to quit and deliver up 
possession of the premises, or of such part thereof respectively, 
it shall be lawful for the landlord or his agent to outer a plaint 
in the County Court to be holden under this Act, and there¬ 
upon a summons sliall issue to the person so Delecting or 
refusing; and if the tenant or occupier shall not thereupon 
appear at the time and place appointed, and show cause to the 
contrary, and shall still neglect or refuse to deliver up possession 
of the premises, or of such part thereof of which he is then in 
possession, to the said landlord or his agent, it shall be lawful 
for such landlord or agent to give to the Court proof of the 
holding, and of the end or other determination of tlie tenancy, 
with the time or manner tlicreof, and, where the title of the 
landlord has accrued since the letting of the premises, the right 
by which he claims the possession; and upon proof of service 
of the summons, and of the neglect or refusal of the tenant or 
occupier, as tlie case may be, it shall be lawful for the Judge to 
issue a warrant under the seal of the Court to any Bailiff of the 
Court, requiring and authorizing him, within a period to be 
therein named, not less tlian seven or more than ten clear days 
from the date of such warrant, to give possession of the 
premises to such landlord or agent; and such warrant shall be 
a sufficient warrant to the said Bailiff to enter upon the pre> 
mises, with such assistants as he shdl deem necessary, and to 
give possession accordingly: provided always, that entry upon 
any such warrant shall not be made on a Sunday, Good Friday^ 
or Christmas or at any time except between the hours of 
nine in the morning and four in the ^emoon: provided also, 
that nothing herein contained shall be deemed to protect any 


Possession of 
small tene- 
ments'may 
he recovei’cd 
hy plaint 
In County 
Cooi't. 
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person by whom any such worraot shall be sued oat of the 
County Court from any action which may be brought against 
him by any such tenant or occupier for or in respect of such 
entry and taking possession where sneh person had not) at the 
timo of suing out the same as aforesaid, lawful right to the 
possession of the same premises. 

123. And be it enacted, that sneh summons as last aforesaid 
may be served eitlicr personally or by leaving the same with 
some person being in and apparently residing at the place of 
abode iif the person or persons so holding over as aforesaid; 
provided that if the person or persons so holding over, or any 
or cither of them, cannot bo found, and the* place of abode of 
such person or persons shall either n<^ be known, or admission 
thereto cannot be obtained for serving sneh summons, the 
posting of the smd summons on some conspicuous part of the 
promises so held over shall be deemed to be good service upon 
such person or persons respectively. 

124. And be it enacted, that it shall not be lawful to bring 
any action or prosecution agmnst the Judge ojr against the Clerk 
of the Court by whom such warrant as aforesaid shall have 
been issued, or against any Bailiff or other person by whom such 
warrant may be executed or summons affixed, for issuing such 
warrant, or executing the same respectively,, or affixing such 
summons, by reason that the person by whom the same sliall be 
sued out had not lawful right to the possession of the premises. 

125. And be it enacted, that whore tho landlord at the time 
of applying for such warrant as aforesaid had lawful right to 
the possession of the premises, or of the part thereof so hdd 
over as aforesiud, neither the said landlord nor his agent, nor 
any other person acting in his behalf, shall be deemed to be a 
tnuipasser by reason merely of any irregularity or informality 
in the mode of proceeding for obtaining possession under the 
authority of this Act, but the party aggrieved may, if he think 
fit, bring an action on tlie case for such irregularity or in¬ 
formality, in which the damage alle^ to be sostmned thereby 
shall be specially lud, and may recover full satisfitotion for such 
special damage, with costs of suit; provided that if tho special 
damage so laid be not proved, the defendant shall be entitled to 
a verdict, and that if proved, but assessed by the Jury at any 
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sum not exceeding five shillings, the plaintiff sh^ recover no 
more costs than damages, unless the Judge before whom the 
trial shall have been holden slmll certify that in his opinion full 
costs ooght to be allowed. 

126. And be it enacted, that in every case in which the Howezecu- 
person by whom any such warrant shall be sued out of the of popl 
County Court had not at the time of suing out the same lawful session may 
right to the possession of the premiss, the suing out of any 

snch warrant as last aforesaid shall be deemed a trespass by 
him against the tenant or occupier of the premises, althongh no 
entry shall be made by virtue of the warrant; and in case any 
such tenant or occupier will become bound, with two sufficient 
sureties, to be approved by the Clerk of the Court, in such sum 
as to the Judge shall seem reasonable, regard being had to 
the value of'the premises, and to the probable cost of sucfi 
action, to sue the person by whom such warrant was sued out 
with effect and without delay, and to pay all the costs of the 
proceeding in such action in case a verdict shall pass for the 
defendant, or the plaintiff shall discontinue or not prosecute his 
action or become nonsuit therein, execution upon the warrant 
shall be stayed until judgment shall have been given in'sueb 
action of trespass; and if upon the trial of such action of 
trespass a verdict shall pass for the pluntiff, snch verdict and 
judgment thereupon shall supersede tho said warrant. 

127. Audbe it enacted, that cveiy bond given on the removal Proceedings 
of any action out of the County Court, or upon staying the 
execution of any snch warrant of possession as aforesaid, or on warrant of 
moving for a new trial, or to set aside a verdict, judgment or 

nonsuit, shall be made to the other party to the action at the 
costs of such other party, and shall be approved by tho Judge, 
and attested under the seal of riio Court; and if thebond so t^en 
be forfeited, or if, upon the proceeding for securing which such 
bond was given, the Judge before whom such proceeding shall 
be bad shall not certify upon the record in Court that the con¬ 
dition of the bond hath been faliiUed, the party to whom the 
bond shall have been so made may bring an action of debt, and 
recover thereon: provided ^ways, that the Court in which suck 
action as last aforesaid shall be brought may by a rule of Court 
g^ve sued) relief to the p^ies liable upon such bond as may be 
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agreeable to jostioe and reason, and Boch role elitJl have the 
nature and effect of a defeasance to sncb bond. 


Concurrent 128. And be it enacted, that all actions and proceedings 
which before the passing of this Act might have been brought 
rior Courts, in any of Her Majesty’s Superior Conroy of Record where the 
plaintiff dwells more than twenty milea from the defendant, or 
where the cause of action did not arise wholly cm: in some 
material p(wt within the jurisdiction of the Court within 
which the defendant dw^ls or carries on bis buriness at the time 
of the action brought, or wherj any officer cf the County 
Court shall be a party, except in respect of any claim to any 
goods and chattels taken in execntioi^of the process of the 
Court, or the proceeds or value thereof, may be brought and 
determined in any such Superior Court, at the election of the 
party sniug or proceeding, as if this Act had not been passed. 


^toMtlons 129. And be it enacted, that if any action shall be com- 

brou^ht for ^ 

small debts mencod ^fter the passing of this Act in any of Uer Majesty’s 

Superior Courts of Record, for any cause other than those lastly 

hereinbefore specified, for which a pl^t might have been 

cntci*ed in any Court holden under this Act, and a vordict shall 

be found for the pl^tiff for a sum less than twenty pounds, if 

the said action is founded on contract, or less than five pounds if 

it be fonnded on tort, the said plaintiff shall have judgment to 

recover such stun only, and no costs; and if a vordict shall not 

bo found for the plaintiff the defendant shall be entitled to hia 

costs as between attorney and client, unless in either case the 

Judge who sliall tty tlie cause shall certify aa the back of the 

record that the action was fit to be brought in such Superior 

Court. 


Penalties 130. And be it enacted, that all penalties, fines and forfeitures 
by this Act inflicted or authorized to be imposed (the manner of 
before a ' recovering and applying whereof is not hereby otherwise par- 
levied by ticularly directed) shall, upon luroof befeve any justice of the 

distress. peace having jurisdiction within the county or place where the 


ofiender shall resido <x he, ot the offence shall be committed, 
cither by the confession of the party ofiending, or by the oath of 


any credible ^ritness, be levied, with the costs attending the 
summons and conviction, by distress and sale (ff the goods and 
chattels of the party offending, by warrant under the hand of 



9 & IQ-Vict. cap. 95* 


Iv 


any such jnsticc; andHhe overplus (if any), oiler such penalties, 
fines, and forfeitures, and the charts of such distress and sale, 
are deducted, ^all be returned, o^n demand, unto the o\nier 
of such goods and chattels. 

131. And be it enacted, that if any such penalties, fines, and In default of 
forfeitures respectively shall not be paid forthwith upon con- fonder* 
viction, it shidl be lawful for such justice to order the offender 

so convicted to be detained in safe custody until return can bo return of 
conveniently made to such warrant of distress, unless such 
Qfibnder shall give sufficient security to Uie satisfaction of such 
justice for his appearance before him on such day as shall be 
appointed for the return of such warrant of distress, such day 
not being more than eight days from tlie timo of taking any 
such security, which security such justice shall be empowered 
to take by way of recognizance or otherwise as to him shall 
seem fit 

132. And bo it enacted, that if upon rotum of such warrant In default 
it shall appear that no sufilcient distress can he had thereupon, 

or in COSO it shall appear to the satisfaction of such justice, . 

either by confession of the ofiender or otherwise, that ho liath 
not within the jurisdiction of such justice sufficient goods 
and chattels whereon to lovy all snch penalties, forfeitures, 
costs, and charges, such justice may, at his discretion, without 
issuing any warrant of distress, commit the offender to the 
common gaol or house of correction for any time not exceeding 
three calendar months, unless such penalties, forfeitures, and 
fines, and all reasonable charges attending the recovery thereof^ 
shall be sooner paid and satisfied. 


133. And be it enacted, that the moneys anting from any Penalties not 
such penalties, forfeitures, and fines as aforesaid, when paid and 
levied, shall (if not by this Act directed to bo otiierwise applied) 
be from time to time paid to the Clerk of the Court, and shall fana. 
be applied in aid of tiie general fund thereof. 


134. And be it enacted, that in all cases in which by this Ji^tioes mar 
Act any penalty or forfeiture is made recoverable before a 
justice of the peace, it shall be lawful for such justice to the recoy^ 
summon'before mm the party complained a^nst, and on snen 
summons to bear and determine the matter of such compltint. 
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and on proof of the offence to convict the offender, and to 
adjudge him to pay the penalty or forfmture inenrred, and to 
proceed to recover the same, although no information in writing 
shall have been exhibited before him; and all snch proceedings 
by summons without information in writing shall bo as valid 
and effectual to all Intents and pnrpcoes aa if an information in 
writing had been exhibited. 

135. And be it enacted, that in all cases where any convic¬ 
tion sh^ be had for any offence committed against this Act the 
form of conviction may br in the words or lo the effect follow¬ 
ing ; (that is to say,) 

“ Be it remembered, that on this day of in the 

year of onr Lord A. is convicted before of Her 
Majesty’s Justices of the ptAce for the [of before a 

Judge appointed under an Act passed in the year of the 
reign of Her Majesty Queen Victoria, intitoled here vnsert 
Qie iUU of ihis Act,'] of having [^stale t/ie offence]; and 1 
[or we] the said do adjudge the said to forfeit 

and pay for the same the sum of or to be committed 

to for the space of . Given under hand and 
seal the day and year aforesaid." 

136. And be it enacted, that no order, verdict, or judgment, 
or other proceeding, made concerning any of the matters afore¬ 
said, shall bo quashed or vacated for want of form. 

137. Aud be it onacted, that where any distress shall be 
made for any sum of money to be levied by vlrtne of tliis Act, 
the distress itself shall not be deemed unlawful, nor the party 
making the same be deemed a trespasser, on account of any 
dofect or want of form in the information, summons, conviction, 
wamnt of di8tTes.s, or other proceeding relating thereto, nor 
shall the party distr^ing be deemed a trespasser from the 
beginning on acco^mt of any irregularis which shall after¬ 
wards be c(nninitted by the party so distiuining, but the person 
aggrieved by such irregularity may recover full satisfaction for 
the special damage in an action upon the cose. 

136. And for the protection of persons acting in the execu¬ 
tion of this Act, be it enacted, that all actions and prosecutions 
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to be commenced against any person for anything done in pnr- in execution 

snance of this ^ct shall be laid wd tried in the county where 

the tact was committed, and' sh^ be commenced within three 

calendar months after the fact committed, and not afterwards, or 

otherwise; ttnd notice in writing of such action, and of the 

cause thereof, shall bo given to the defendant one calendar 

memth at least before the commencement of the action; and no 

plaintiff shall recover in any such action if tender of sofiliciont 

amends shall have been made before such action brought, or if 

after action brought a sufficient sum of money shall have been 

paid into Court, with costs, by or on behalf of the defendant 

139. And bo it enacted, that if any person shall bring any Provision 
suit in any of Uer Majesty’s Superior Courts of Kecord iu ^ 

respect of any grievance committed by any Clerk, Bmliff, or biffeers of 
officer of any Court holden under tliis Act, under colour or 
pretence of the process of the said Court, and the Jury upon the 
trial of the action shall not find greater damages for the 
plaintiff than the sum of twenty pounds, no costs shall he 
awarded to tlie plaintiff in such action unless the Judge shall 
certify in Court upon the bock of the record that the action was 
fit to be brought in such Superior Court. 


140. Provided always, and be it enacted, that nothing in this Act not to 
Act Goutaine*! 'shall be construed to alter or affect the rights or 
privileges of the Chancellor, Masters, and Scholars of the Univer- 
sities of Oxford or Cambridge respectively as by law possessed, Cambridge. 
or the jurisdiction of the Courts of the ChancoUors or Vice 
Chancellors of the said universities, as holden under the respectivo 
• charters of the smd nniv^sities, or otherwise. 


141. Provided always, and be it declared and enacted, that Kotbing to 
nothing in this Act contained shall be oonstruod to affect the 

Courts of the Lord Warden or of the Warden of the the Warfens 
stannaries of Comwall; but this provision shall not be deemed noiics. 
to prevent the establishment of any Court under this Act 
within the sud stannaries, or to limit affect the jurisdiction 
of any Court so established under this Act. 

142. ^d be it enacted, that in construing this Act all things Intcrpreta- 
directed or authorizied to be done by or with respect to tho Lord 
Chancellor shall and may be done by or with respect to a Lord 

c 3 
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Ee^)cr or the first Commissioner for the custody of the great seal 
of the United Kingdom of Great Britun and Ireland; and all 
things directed or authorized to be done by or with respect to 
the CommissionerB of Her Majesty’s Treasury shall and may be 
d(me by and with respect to three or more of the aiud Com* 
missioners or the Lord High Treasurer; and the word “ person” 
shall be underatood to mean a body politic, corporate, or coU 
legiate, as well as an individual; and every word importing the 
dngtilar number wh^« necessary to give fall effect to tho 
enactments herein contained, be understood to mean .several 
persons or things as well as one person or thing; and every word 
importing the masculine gender shall, where ‘necessary, be un¬ 
derstood to mean a female as wdl a male; and the words 

County Court’’ shall be understood to mean any Coart holden 
under tliis Act; and the term ** landlord” shall be understood 
to moan the person entitled to tho immediate reversion of the 
lands, or, if the property be holden in joint tenancy, co¬ 
parcenary, or tenancy in common, shall be understood to mean 
any one of the persons entitled to sneh reversion; and the word 
“ Clerk” shall be understood to mean “ Chief Clerk,” or 
“ Registrar,” and the words attorney at law” sliaJl be under¬ 
stood to include a solicitor in any Court of Equity; mid the 
word ” agoit” shall be understood to mean any person usually 
employed by the landlord in tho letting of lands, ^ or in the col¬ 
lection of the rimts thereof, or specially authorized to act in any 
particular matter by writing under the hand of such landlord; 
and the word ” Bailiff” shall be understood to inclnda High 
Bailiff; unless in any of these cases there be something in the 
contest inconsistent with such moaning. 

143. And bo it enacted, that this Act may be amended or 
‘ repealed by any Act to be passed in this session of Parliament. 
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Schedules to which this Act refers. 
SCHEDULE (A.) 

Acts for the more easy and speedy Kewvery of Small Debts 
within the Towns, Parishes, and Places under written and 
other Parishes and I’laces adjacent; that is to say, 


Ashton-nnder-Lyne ........ 

.... 48 Geo. 3, c. xcviiL 

Bath . 

... 45 Geo. 3, c. IxvU. 

Beverley . 

46 Goo. 3, c. cxxxv. 

Birmingham .. 

.... 47 Geo. 3, c. xiv. 

Blackheath .. 

.... 47 Geo. 3, c. iv. 

Bolingbroke and Horncastlc 

... 47 Geo. 3,Sesa. 2, c. Ixxviii 

Boston ... 

47 Geo. 3, Scss. 2, c. i« 

Bradford . 

... 47 Geo. 3, Scss. 2, c xxxix. 

Bristol . 

.. 56 Geo. 3, c. Ixxvi. 

Bristol . 

... 7 Will.4 & ] Vict. 0 . Ixsxiv. 

Brixton. 

... 46 Geo. 3, c. Ixxxviii. 

Broseley . 

... 22 Geo. 3, c. xxxvii. 

Canterbury ... 

... 25 Geo. 2, c. xiv. 

Chippenham . 

... 5 Geo. 3, c. ix. 

Cirencester .. 

... 32 Geo. 3, c. Ixsvii. 

Codahoath. 

... 48 Geo. 3, c. 1. 

Deal . 

... 26 Geo. 3, c. xviu. 

Derby . 

C Geo. 3, c. XX. 

Doncaster ... 

... 4 Geo. 3, c. xl. 

Dovor .. 

... 24 Geo. 3, c. viii. 

Ecciesall . 

.. 48 Geo. 3, c. ciii. 

EUoe.. 

.. 47 Geo. 3, o. xxxvii. 

Ely, Isle of . 

.. 18 Geo. 3, c. xxxvi. 

Exeter . 

.. 13 Geo. 3, c. xxvii. 

Favershom. 

.. 25 Goo. 3, c. vii. 

Folkestone. 

.. 26 Geo. 3, c. xevui. 

Gloucester. 

.. 1 \VilL & Mary, c. x^dii. 

Gravesend .. 

.. 47 Geo. 3, Scss. 2, c. xl. 

Grimsby, Great... 

46 Geo. 3, c. xuvii. 

Hagnaby .. 

.. 18 Geo. 3, e. zxadv. 

Halesowen.. 

.. 47 Goo. 3, c. xxxvi 

Ipswich ■... 

.. 47 Geo. 3, Scss. 2, c. Ixxix. 

Kidderminster . 

.. 12 Geo. 3, c. Ixvi. 

King’s Lynn . 

.. 10 Geo. 3, c. XX. 
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Kingstra-npoD-Eull . 

Kirkby iu Kendal . 

Lincoln ... 

Liverpool .. 

Manchester .. 

Margate...... 

Middlesex . 

Newcastle-upon-Tyne . 

Norwich.. 

Old Swinfbrd. 

Pontefract Honor . 

Poulton. 

Kochester . 

Saint Albans. 

Saint Briavols . 

Sandwich . 

Sheffield.. 

Shrewsbury .... 

Southwark and East Brixton... 

Stockport . 

Tower Hamlets . 

Westbury . 

Westminster . 

Wight, Isle of . 

Wolverhampton. 

Wraggoe . 

Yavmoutli, Great . 


48 Gea 3, c. cix. 

4 Geo. 3, c. zU. 

24 Geo. 2, c. xvi. 

6 & 7 Will. 4,u. czzxv. 

46 Geo. o.xliii. 

47 Gea 3, Sees. 2, c. vii 
28 Geo. 2f c. xzxlii. 

1 WilL & Mary, c. xvii. 
12 & 13 Will. 3, c.vii. 
17 Geo. 3, c. xix. • ^ 

2 & 3 Vict. c. Ixxxv. 

10 Geo. 3, c. xxi. 

,48 Geo.3, c. li. 

25 Gea 2, c. xxKviii. 

5 & 6 Viet. c. IxxxiiL 

47 Geo. 3, c. xxxv. 

48 Gea 3, c. ciii. 

23 Geo.3, c. Ixxiii. 

4 Geo. 4, 0 . cxsiii. 

46 Gea 3, c. cxiv. 

2 Will. 4, c. Ixv. 

48 Geo. 3, c. Ixxxviii. 

24 Geo. 2f c. xlii. 

46 Geo. 8, o. Ixvi. 

48 Geo. 3, c. cx. 

19 Geo. 3, c. zliii. 

31 Geo. 2, c. xxiv. 


SCHEDULE (B.) 

Acts for the more easy and speedy Recovery of Small Debts 
within the Towns, Parishes, and Places under written, and 
other Parishes and Places adjacent thereto: that is to say, 


Aborford .. 

Ashby-de-la-Zouch 

Barnsley .. 

Belper ............. 

Blackburn .......... 

Blackheath .. 


5 2 & 3 Viet. c. Ixxzvi. 
( 3 Vict. a zxxiii. 

1 Vlct. c. XV. 

1 & 2 Vict. a xc. 

2 & 3 Vict. c. zcviii. 

4 & 3 Vict. a Ixvii. 

6 & 7 Will. 4. c. cxx. 
1 & 2 Vict c. Ixxxix. 
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Bolton ... 3 Viet. c. XTiii. 

Brighton . 3 Viet. c. x. 

Bnmley. 4 & 5 Viet. c. Izxxiii. 

Buiy. 2 & 3 Viet a d. 

Choaterfield . 2 & 3 Vint. c. civ. 

Crediton . 8 & 9 Viet. c. Ixxis. 

Hast Retford . 4 & 5 Viet. o. IxxxtU. 

Eckington. 2 & 3 Viet. c. ciii. 

Exeter . 4 & 5 Viet. c. Ixxiii. 

Gainsborgh . 4 & 5 Viet. c. Ixxxvi. 

Glossop .. 2 & 3 Viet. c. Ixxxviii. 

Grantham .. 2 & 3 Viet. c. Ixxxix. 

Hali£ix . 2 & 3 Viet. o. cri. 

Hatfield . 4 & 5 Viet. c. Ixxiv. 


Hinckley . 

Hyde... 

Kingsnorton . 

Launceston .«... 

Leicester .. 

Loughborough . 

Newarh:. 

New Samm ... 

New Sleaford. 

Newton Abbott .... 

Nottingham .... 

Oakham .. 

Prestbnry Division of the) 
Handled of Macclesfield ) 

Prestwich-cuTD-Oldham.. 

Roborough..... 

Rochdale .. 

Rotherham.. 

Saint Helen's.. 

Staffordshire Potteries . 

Tavistock .. 

Totnes .... 

Warrington .. 

_ I 

Westminster .. 

Wigan .. 

Wirksworth . 


7 WUl. 4, c. viii. 

3 & 4 Will. 4, c. cxix. 

4 & 5 Viet. c. Ixxv. 

4 & 5 Viet. c. Ixxvi. 

6 & 7 Will. 4, c. cxxiii. 

7 WiU. 4, c. vii. 

7 Will. 4, c. ix. 

4 & 5 Viet. c. Ixxix. 

4 & 5 Viet. c. Ixxxiv. 

4 & 5 VTct. c. Ixxxv. 

3 Viet, c. XXV. 

2 & 3 Viet. c. cv. 

1 Viet. c. xxxvi. 

6 Will. 4, c. xiii. 

2 & 3 Viet. c. c. 

7 Wm. 4, c. Ixii. 

2 & 3 Viet. c. xc. 

2 & S' Viet. c. Ixxxvii. 

4 & 5 Viet 0 . Ixxxii. 

4 & 5 Viet. c. Ixxxi. 

3 Viet. c. Ixviii. 

4 & 5 Viet. c. Ixxx. 

9 & 3 Viet c. xd. 

6 & 7 Will. 4, c. cxxxvii. 
4 & 5 Viet, c, Ixxviii. 

2 & 3 Viet. c. di. 
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SCHEDULE (C.) 


Tomi. 

Officer the Court. 

Persons to whom the 
next Appointment is 
to belong. 

Ashton-tinder-Lyne 

Clerk oS tiio Court to 
be holden at Aah* 
ton. 

Lord of the Manor 
of Ashton-tmder- 
Lyne. 

Birmingham . 

High Bailiff of the 
Court to be holdeU: 
at Birmingham. 

Lord of the Manor 
of Birmingham. 

Cirenoester. 

Clerk of the Court to 
bo holden at Gircn> 
cest-T. 

Lord of the Manor 
and Seven Hun¬ 
dreds of Ciren¬ 
cester. 

Kidderminsta 

Clerk of the Court to 
bo holden at Rid> 

Lord of the Manor 
of the Borough 

• 

denuinster. 

of Kidderminster. 

Stonrbridgc . 

Clerk of the Court to 
bo holden at Stour¬ 
bridge. 

Lord of the Manor 
of Old Swinford 
or Amblecoat, to 
whom, on the day 
before the pass¬ 
ing of this Act, 
the nest tnro 
belongs to ap¬ 
point the Clerk 
or Beadle of the 
Court of Be¬ 
quests for the 
Parish of Old 
Swinford. 

iSt. Albans. 

High Bailiff of the 
Court to be holden 
at Watford. 

Lord of the Hun¬ 
dred of Casbio. 

Sheffield... 

Judge of the Court to 
be holden at Shef¬ 
field. 

Clerk of the Court to 
be holden at Shef- 
> field. 

Lord of the Manor 
of Sheffield. 

Lord of the bbnor 
of Ecclesall. 

Stockport . 

Clerk of the Court to 
be holden at Stock- 
port. 

I<ord of the Manor 
and Barony of 
Stockport. 
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SCHEDULE (D). 


AMOUNT OF DEMAND. 


JUDGE’S FEES. 


^ -3 4 § S S 2 Exceeding £10. 

Bo Bo to , _ 

I III |s| |.5| I I || 

i I I a I I I £g 


■2 s Iti 

Isl Is 

5 s pa 



». d. 
3 0 

15 0 

20 O 

3 0 


1 

6 

2 

0 

2 

0 

2 

0 


3 6 


Every summons . 0 3 

Every hearing without a 

jury. 10 1 

Every hearing or trial \Nith 

a jury . 2 0 3 

Every order or judgment 
or appIIcatioQ for an 
order ... 0 3 

CLERK’S FEES. 

Entering every plaint and 
issuing the summons 

thei’con. 0 3 

Evmy Bubpeena, when re¬ 
quired .. 0 3 

Every hearing, trial, or non¬ 
suit witlmuL a jury ...... 0 4 

Adjoumment of any cause . 0 3 

Entering and giving notice 

of special defence.. 0 3 

Swearing every ^vitness for 
plaint or defendant ... 0 2 

Entering and drawing up 
every judgment and order, 

and copy thereof. 0 3 

Payment of mon^ in or out 
of Court, whether or not 
by instalments at dif¬ 
ferent times, including 
notice thereof, and taking 
receipt. 0 2 


N.B.—Where the plunriff recovers less than his claim, so as to reduce the 
scale of costs, the plaintiff to pay the di&rence. 


t 0 

3 0 
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amount of demand. 



Pajiug rntmej into Conrt, 
afid entering same in 
books, and notice thereof, 
or of sum in full satis¬ 
faction having been paid 
into Coiirt, each instal¬ 
ment or payment. 

Payment of money out of 
Court, and taking receipt, 

exclusive of stamp . 

Every search in the books . 0 2 
Issuing every warrant, at- 

tac^ent, or execution . 0 6 
Supersedeas of execution, 
or certificate of pay¬ 
ment, or withdrawal of 

cause . 0 3 

Warrant of commitment fin* 
an assault or misbeho- 

^our in Court... 1 0 

Entering and giving notice 
of jury being required ... 

Issuing summons for jury . 

Swearing juiy.' 

Every hearing, trial, or non¬ 
suit with a juiy . 

Trdring recognizance or se¬ 
curity for costs. — 

Inquiring into sufiicicncy 
of sureties proposed, and 
taking bond on removal 
of plaint, or grant of 
new ti'ial, or other occa¬ 
sion .... 2 6 

Taxing costs . — 


i S 

60 O M 
t3 S p ' 

m 

S 9 


tAO te 

'i'e 9 
S * S 

a s 


I5l 



0 2 

0 4 

0 6 

1 0 

0 6 

0 6 

1 0 

1 0 

0 9 

1 0 

0 9 

1 0 

0 8 

0 10 

1 6 

2 0 

2 6 

2 6 




1 0 



Exceeding £10. 

Founded 

on 

Contract. 

It: 

rSfi 

fM O 

s. d. 

s, d. 

0 8 

» 

1 0 

1 0 

1 6 

1 0 

1 0 

2 6 

3 0 

I 6 

2 0 

1 0 

1 0 

2 0 

2 6 

2 0 

2 6 

1 6 

1 6 

5 0 

T 6 

2 6 

3 0 

2 6 

2 6 

2 0 

3 0 

















AMOUST OP DEMAND. 






t3 

X 

a 


HIGH BAILIFF’S FBESj 

Calling cverf cause. 

Affidavit of sendee of sum-| 
mons out of tho jurisdic¬ 
tion . 

Serving every summons^ 
order, or subpoena within 
ono mile of Court-house J 
If above one mile, themj 
extra Tor every otbcij 

mile. 

Execution of every warrant, 
precept, or attachment 
against the goods or body 
within one mile of the 

Court-house.. 

If above one mile, then! 
extra for every otherj 

mile... 

If two officers be necessary 
in tho judgment of the 
Court, then extra, within! 
one mile of the Court¬ 
house . 

If above one mile, then 
extra for every otherj 

mile. 

Keeping possession of goodsj 
till salo, per day, not ex¬ 
ceeding five days. 

Carrying every delinquent] 
to prison, including all 
expenses and assistants, 

per mile . 

Issuing warrant to Clerk 
another Court .. 


$. d. 
0 2 


0 2 


0 3 


0 2 


1 6 


0 3 


1 0 


0 3 


] 0 


1 

1 


0 

0 


•> 

o 


.1 


tCQ 

o a 


bo 
a 

o 
o 


s 


M 


i. d. 
0 3 


0 3 


0 4 


0 2 


2 6 


0 3 


I 6 

0 3 

I 6 

I 0 
1 6 


TExceeding 40«. 

and not 
exceeding £5. 

Exceeding £d. 
and not 

exceeding £10. , 

Exceeding £10. 

Founded 

on 

Contract. 

. Founded 
on Tort. 

8. d. 

8. d. 

s. d. 

8. d. 

0 4 

U 6 

• 

1 0 

1 6 

0 6 

1 0 

1 G 

2 U 

0 6 

0 10 

1 0 

1 G 

0 3 

0 4 

0 4 

— 

3 6 

4 0 

5 0 

7 0 

0 4 

0 6 

0 6 

0 6 

2 0 

2 0 

2 6 

3 0 

0 4 

0 6 

0 6 

0 6 

2 0 

2 0 

2 6 

3 0 

1 0 

1 0 

1 0 

1 0 

2 0 

3 6 

3 0 

3 6 


N.B.—The several fees payable on proceedings in replevin to be regulated on 
the sanie scale by the amount distrained for, und on proceedings for the 
recovery of tenements by the yearly rent or value of tlie tenement sought 
to be recovered. 
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An Act to amend the Act for tfw more easy Rewvery of Small 
Debts and Demands in England^ and to abolish certain 
Inferior Courts of iZeoord.—[lii Au^mt^ 1849.] 

VVHEBEAS by an Act passed in the tenth year of Her present 

Majesty, intituled “ An Act for the nun'e easy Recovery of Small 9 & 10 Viet. 

0* 05. 

Debts and Demands in England,” potter is given to the Judge in 

the cases tbcrdn mentioned to order that a party summonod in 

respect of an unsatisfied judgment or order, or a defendant in 

any suit, may be committed to tbo common gaol or house of 

con-ection of tho county, district, or place in which such party 

or defendant is resident, or to any prison which should bo pro* 

vided as the prison of tho Court, for any period not exceeding 

forty days: and whereas it is inexpedient that persons should 

be committed under tho said Act to houses of correction: be it 

therefore enacted by the Queen’s most excellent Majesty, by 

and with tho advice and consent of the Lords spiritual and 

temporal, and Commons, in this present Parliament assembled, 

and by the authori^ of the same, that from and after the 

thirty-first day of August one thousand eight hundred and 

forty-nine so much of the sud Act as authorizes any Judge to 

order any such party or defendant to be committed as herdn- 

before mentioned shall bo repealed; and it shall bo lawful for To what pri- 

any Judge who would have been authorized under the said Act JJJy 

to order any party or defendant to be comnuttod as aforesaid for mitted under 

any such period as afor^aid, to order such party or defendant foi frauds, 

to be committed for the like period to tho common gaol wherein ^ 

the debt(»u under judgment and in exeention of the Superior 

Courts of justice may be confined for the county, city, borough, 

or place in which such party or defendant is resident, or to any 

other gaol or debtors prison for the same county, dty, borough, 

or place which shall by any declaration of one of Her blajesty's 
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piincipal Secretaries of State be allowed as a place of imprison¬ 
ment for persons comnutted tmder tbe said Act, so long as sncli 
declaration shall remain in force and nnrevoked, or to any 
prison which has been or shall be prorided as in the said Act 
mentioned as the prison of the Oonrt by tlie Judge of which 
such order may be made; and all the provisions of the said Act 
applicable to and conseqnent upon the order for commitment 
undCiT the power hereinbefore repealed, and to tlie prisons to 
which porsoRS might be committed under such order, shall 
ap|dy to-Aud be construed with reference to apy order made 
under the power hereinbefore contained, and the prisons to 
which persons may be committed under such order. 


To what pri¬ 
sons persons 
may be com¬ 
mitted under 
the said 
Act for 
contempt. 


2. And whereas by the said Act of the tenth year of Her 
Majesty it was enacted, that if miy person should wilfully 
insult the Judge, or any Juror, or any Bailiff, Clerk, or ofBcer 
of the Court for the time being, during his sitting or attendance 
in Court, or in going to or returning from the Court, or should 
wilfully interrupt the proceedings of the Court, or othcr^vise 
misbehave in Court, tho Judge should be empowered, if he 
should think fit, by a warrant nnder his hand, and sealed with 
the seal of the Court, to commit (my such offender to any 
prison to which he had power to copmit offenders under the 
said Act for any time not exceeding'seven days, or to impose 
upon any such offender a fine not exceeding five pounds for 
every such ofience, and in default of payment thereof to com- 
mit the offender to any such prison as aforesaid for any time 
not excee^ngseven days, unless the sud fine were sooner paid; 
be it enacted, that from and after the thirty-first day of August 
one thousand eight hundred and forty-nino so much of the 
last-recited enactment as authorizes the Judge to commit any 
such offender to any such prison as therein mentioned shall be 
repealed, and in any case in which any Judge would under such 
enactment have been authorized to commit any such offender to 
any such prison as therein mentioned for such period as therein 
mentioned, such Judge i^all be empowered, if he think fit, by 
warrant, as therein mentioned, to commit sndi offender for the 
like period to any common gaol wherein the debtors nnder 
judgment and in execution of the Superior Courts (ff justice 
may bo confined, for any county, city, borough, or place wholly 
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or in paH witliin any district of such Judge, or to any other 
gaol or debtors prison for any such county, city, borough, or 
place TThich shah by declaration ns aforesaid be allo^ved us a 
place of imprisonment for persons committed under the said 
Act, so long as such dcclai'ation shall remain in force and un- 
I'cvokcd, or to any prison which has been or may be provided 
as ill the said Act mentioned, as the prison of the Court by the 
Judge of which such offender shall be committed. 


3. Proviiled always, and be it enacted, that where; by reason 
of any common gaol wherein debtors under judgment and in 
execution of the Superior Courts of justice may be confined 
being situated at an iuconreniont distance, or of the crowded 
state of any such gaol, or otherwise, it shall appear to one of 
Her Majesty’s principal Secretaries of State expedient so to do, 
it shall be lawful for such Secretary of State, by ordisr under 
Ins band, to authorize to be used for the poiposcs of commit¬ 
ments under the siud Act of the tenth year of Her Majesty any 
house of correction or common gaol in which sucli debtors as 
aforesaid may not be confined (to be mentioned in such order), 
aud to make orders for altering the regulations of such housi* 


Where 
debtors 
prison iJ« 
situated ut 
an incon> 
vexiicnt dis- 
tance or 
crowded, 
Secretary of 
State may 
autliorixc 
couimitment 
to hnnae of 
correction. 


of correction or gaol as last aforesaid, so far as respects the 
Ireatiueiii of pci-sous to be committed under this Act, in order 


that such {lersons may be treated os nearly ns may be in like 
inanner as if they had been committed to a gaol in which such 
^ debtom as nforcsmd may be coufined, notwithstanding the 


regulations in force in such house of correction or gaol to 
which such persons may be committed} and every such order 
lua^ from time to time bo revoked or varied by such Secretary 


of State as occasion may require. 


4. Provided also, and bo it enacted, that whei'e, under the Gaols mam , 
jwovisions hereinbefore contained, persons might be committed ^ 

to miy gaol or prison not now used for the purposes of the said litorti^ 
Act which by i-eason of the tenure of any liberty or franchise, 
or otherwise, is maintained at the wivato charges of the lord of , 

such liberty or franchise, or of any other pnvate person, such consent, 
gaol or.prison sh^l not be used for the purpe^es of commit¬ 
ments und^r the said Act nntil such lord or person as aforesaid 
shall have given his consent in writing to such gaol or prison 
being so used. 
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5. And whereas the said Act of the tenth jear of Her 
Majesty it was enacted, that it should bo lawful for any 
Court holden under that Act, with the approval of one of Her 
Majesty's principal Secretaries of State, to use as a prison for 
the purposes of that Act bsij prison then belonging to any 
Court holden under any of the Acts cited in the schedules (A.) 
and (B.) to that Act, in all cases where it should appear to the 
said Secretary of State tliat the common gaol or house of cor¬ 
rection of the county, district, or place in which the Court was 
established was inconveniently sitoated, or was* not applicable 
for the use of the said Courts; and whenever any such prison 
should be so allowed to be used it should be deemed one of the 


common gaols of the county for which it should be used, as if 
it had been provided after presentment of the insufiicicncy of 
one common gaol for such county under the provisions of an 
6 & 6 Viet. passed in the sixth year of the reign of Her Majesty, 
c. 98. intituled “ An Act to amend the Laws concerning Prisons:" and 
whereas a prison used under the said recited enactment for a 
division of a county may be deemed a gaol for the county at 


A prison large: be it declared and enacted, that where a prison allowed 
to be used with the approval of such Secretary of State shall 
be so used for any riding, parts, or division of a county having 
riding, ports, a distinct commission of the peace, or a distinct rate in 
of nature of a county rate applicable to the m-ointenance of a 

to t)o deemed prisou for such riding, parts, or division (and not for the 
gaol for sacb county at large), such prison shall be deemed one of the 
pwtof or common gaols for the riding, parts, or division for which it is 
division. so used (and not for the counj^ at large), as if it had been 
provided after presentment of the insufficiency of one common 
gaol for such riding, parts, or'divlsion under the said Act of the 
sixth year of Her Majesty. 


Power to 
Secretary of 
State, with 
cemsent of 
tbeTremury, 
to alter fees 
payable on 
proceedings 
in County 
Courts. 


6. And be it enacted, that it shall be lawful for one of Her 
Majesty's principal Secretaries of State, with the consent of the 
Commissioners of Her M^esty’s Treasury, from time to time to 
regulate or vary, lessen or inoreaito, the fees or sums in the 
name of fees now payable, or which from time to time may bo 
payable, on the several proceedings in the Courts holden under 
the said Act of the tenth year of Her Majesty to the Judges, 
Clerhs, and High Bailffis of such Courts, and such foes or same 
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may be so regulated from time to time bj way of per-centoge 
on tke amount of tlie demand; and such Secretaiy of State, 
with such consent as aforesaid, may from time to time appoint, 
instead of all or any of the fees or sums in the name of fees 
now parable or which may from time to time bo payable as 
afoi*csaid, other foes or sums by way of per-centago or other* 
wise, and to be payable on such proceedings under such last* 
mentioned Act as such Secretaxy of State wiUi such consent as 
aforesaid may direct 

7. And be it enacted, that so much of the said Act of the 
tenth year of Her Majesty as directs that the Clerk of every 
Court holden uuder the said Act shall pay over to the Treasurer 
of the Court, quarterly or oftener in every year, by order of the 
Court, the moneys remaining in his hands over and above his 
o^m fees, and such balance as ho shall bo allowed by order of 
the Court to retain for the cuiTent espenditure of tho Court, 
shall be repealed; and the Clerk of every Court holden under 
the said Act shall pay over to the Treasurer of tho Comt, 
quarterly or oftener in eveiy year, as he way be directed by tho 
Commissioners of Her Majesty's Treasur}', the moneys remain¬ 
ing in his hands over and above his own fees, and such balance 
as he shall be allowed by order of the said Commisaiouers to 
retain for the current G^>enditare of the Court. 


V 


So mucU of 
recited Act 
9 & 10 Viet, 
c. 96, as di* 
recta Clerk 
to pay OTur 
monoys to 
Treasurer 
repealed. 

Clerk to pay 
over hia 
balance as 
the iSeasury 
may direct 


8. And be it enacted, that so much of the said Act of.^the 
tenth year of Her Majesty as hnacts that the Clerk ol* every 
Court, uuder the directions of the Commissioners of Hor 
Majesty's Treasury, and subject tasucb regnlations as they may 
require to be enforced, shall make all necessary contracts or 
othennse provide for repairing and furnishing, and for cleaning 
lighting, and wanning, the coort-house and offices of such 
Court, and for supplying the said Court and offices with law 
and office books and stationery, and for defraying all other 
necessary expenses not otherwise provided for incident to the 
holding of the sud Court, and as provides that no payment for 
any charge shall be allowed in the Clerk's accounts until 
allowed under the hpd of tho Judge, shall be repealed; and it 
shall be lawfftl for the Commissioners of Her Majesty’s Treasury 
to provide for the severM purposes and for defraying the 
several expenses aforesud in sn^ manner, and by the agency 


So much oi 
9 it 10 Viet 
c. 95, as 
enacts that 
Clerks shall 
make all ne* 
cessRry con¬ 
tracts, 
repealed. 


Treasury to 
provide fbr 
the several 
purposes, 
azLd defray 
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f 

tho ta- * fxfficers of the Chart, or otherwise, as to them shall 

pcDHOA seem fit.. 


Providing 
for payment 
of tho ex>' 
penses !n- 
cufitd under 
10 ^ U Viet, 
d. 102; and 
for applying 
the surplas 
of General 
Fund of any 
Court to ' 
excuses of 
any other 
Courts wlxci'e 
such fund 
is deficient. 


9. And be it enacted, that it shall be lawful for the Oom< 
mission^ of Her Majesty’s Treasury, if tliey shall think fit, to 
direct thoit the whole or part of the expenses incurred or to be 
ineurred in the performance of the duties re<iaired by the Act 
passed in the eleventh year of Her Majesty's reign, intituled 
“ An Act to abolish the Court of Keview in Bankruptcy, und to 
make alterations in the jurisdiction in the Courts of Bankruptcy 
and Court for Belief of Insolvent Debtors, to be performed by the 
'ofiScers of the Courts established by tbe.8aid Act of the tenth 
year of Her Majesty shall be paid out of “ the general fund” of 
such respective Courts, and that the surplus for the time being 
' of the general fund of each such Court, after defraying the 

expenses of such respective Court, shall bo applicable, under tho 
directions of the said Commissioners of the Treasury, to the 
payment of the expenses of any other of the said Courts of 
which the general fund may be insufficient for that purpose. 

Judge may 10. And be it enacted, that it shall be lawful for the Judge 
'■hx ^iUft a to act of any Court holden under the said Act of tho tenth year of 
os brokers, pjgp Majesty, by any writing under his hand, to authorize any 

of the Bailiffs appointed by the High Bailiff under the said Act 

% 

to act as brokers ot appiuisers for the purpose of selling or 
valuing any goods, chattels, or effects .taken in execution nnder 
the said Act; and the Bmllffs so authorized by the Judge 
may, without other licence in this bcluilf, do and perform all 
the duties and shall be entitled to the poundage which swont 
brokem or appraiser may now do and perform and are en- 
titled to under* the said Act. 


So much of 
& 10 Vlct. 
X. 96, as 
, ro(;uire8 
notice of 
HerMnJesty's 
intention to 
make Order 
In CooncU 
repealed. 

Lord Chan* 
c^lor may 
BUthome 
five Judges 


11. And be it enacted, that so much of the said Act of the 
tenth year of Her Majesty as requires that notice of the inten¬ 
tion of Her Majesty to take into consideration the propriety of 
making any Order in Council for tlie purposes of the said Act 
shali be published in tiie London Gcaette (me calendar month 
at least before any such order shall be made, shall be repealed. 

12. And be It enacted, that it shall be lawful for the Lord 
Chancellor to appoint and authorize five of the Judges of the 
Courts holden under the stud Act of the tenth year of Her 
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Majesty to frame such general rules and orders as to them shall 
seem expedient for and concoming the practice and pi^^^sedings 

^ X 

of the Courts holdcn under the said Act, and for the cx^tifei 
of the process of such Courts, and in relation to any of the 
provisions of the said Act as to whioh there may have' arisen 
doubts or liavo boon conflicting decisions in the sdd Cohrls; and 
all such rules and orders as aforesaid as shall bo certifled to 
the Lord Chancellor, under the hands of the Jud^s so ap¬ 
pointed or antborized, or any thr^ ^ them, shall be submitted 
by the Lord Chancellor to tliree or more of the. Judges of the 
Superior Courts of Common Law at Westminster,, of whom the 
Chief Justice of the Court of Qucen*s Bench or Common Pleas 
or the Chief Baron of llie Court of Exchequer shall bo onej 
and such Judges of the Superior Courts may approve or dis¬ 
allow, or alter or amend, such rules and orders, or any of thernj 
imd such of the rules os shall be so approved by such Judges of 
the Superior Courts shall fortliwith after the approval tliereof be 
laid before both Houses of Parliament, if Parliament be then 
sitting, or if Parliament be not sitting, then witliin five days 
after the next meeting thereof; and no such rule or order shall 
have elTect iiulil six weeks after tbo same shall have been so 
laid before both Houses of Parliament; and any rule or order so 
approved sliall from and after the expimtion of such time as 
last aforesaid of live same force and effect as if the same had 
been enactetl by authority of Parliament. 

13. And whereas it is expedient to abolish the Court of the 
Mai'shalsca of Household of the Kings of England, and the 
Court of our Lady the Queen of the Palace of the Queen at 
Westminster, and Her Majesty’s Court of Record for the Honour 
of Pevoril and additional limits of tlie same: be it enacted, 
that fi’om and after the passing of this Act no action or suit 
shall be commenced in any of the said Courts. 

14. And be il enacted, that from mid after the thirty-first 
day of December one thousand eight hundred and foily-nine all 
the power, authority, and jurisdiction of the said Court of the 
Marshalsca, and of the said Court of tiie Palace of the Queen 
at Westminster, and of the said Court for the Honour of Peveril 
and additional limits of the same, and of the Judges of the 
said Courts respectively, shall cease and determine, and that all 

d 
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friTc<ltothe actions and snits then depending in the said Courts re> 
Comnon spectiveljr shall be transferred, with all the proceedings thereon, 
Pleas or the to Her Majesty’s Court of Common Pleas at Westminster, if the 

Condos the <leht or damages sought to be recovered in ench actions or suits 
case may 


require. 


respectirdy shall exceed the sum of twenty pounds, and to the 
County Court for the district in which the respective defendants 
shall then reside, if the debt or damages sought to be recovered 
in such actions or suits respectively sbal) not exceed the sum of 
twenty pounds; and such actions and suits so transferred shall 
bo dealt with and decided according to the practice of those 
Courts respectively, or of the Court whence the same shall be 
transferred, according to the discretion of the Court to which 
the same shall be transfeired, which Court shall, for the pur¬ 
pose of such actions or suits only, bo deemed and taken to have 
all the power and jurisdiction to all intents and purposes pos¬ 
sessed before the passing of this Act by the Court whence such 
action or suit shall be transferred. 


Jud^entsof 
abolisbcd 
Courts ob¬ 
tained on or 
before 31 st 
Dec. 1349 
may bo 
enforced as 
heretofore. 


15. Provided always, and be it cnoct-ed, that all judgments 
obtained in any of the Courts hereby abolished on or before the 
tliirty-hrst day of December one thousand eight Imndred and 
forty-nine shall, notwithstanding the passing of this Act, be as 
valid and effectual, and as capable of being enforced by llie 
process of the Court in which such Judgments shall respectively 
have been obtained, as if this Act had not been passed. 


Records of 16. And bo it enacted, that the records, muniments, and 
eSurts to be writings of the several Courts abolished by this Act shall, as 
placed under soon as conveniently may be after the thirty-first day of De- 
siLter onho cembcr one thousand eight hundred and foi-ty-nine, be placed 
under the chaigo and superintendence of the Master of the 
c. 94. Itolls for tlie time being, to be deposited and kept in such place 

or places as the said Master of the Rolls shall direct; and 
such records, muniments, and \rrltings shall thenceforth be 
deemed to be in the custody of the Master of tiie Rolls under 


the authorily’ of an Act piisscd in the second year of Her 
Majesty, intituled “ An Act for keeping safely the Public Re¬ 
cords;” and, until such records, muniments, and writings shall 
be 60 placed under the charge and superintendence of the said 
Master of the Rolls as aforesmd, the same dial! be respectively 
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kept by the same persons and in the paime places as before the 
passing of this Act. 

17. And be it enacted that every person who is legally en- Compensa- 
titled to any franchise or office in any of the Courts abolished by of 
this Act shall be.entitled to make a claim for compensation to 

the Commissioners of Her Majesty’s Treasury within siz 
calendar months after the passing of this Act, and it shall be 
lawful for the said Commissioners, in such manner as they shall 
think fit, to inquire what was the nature of the office, and what 
was the tenure thereof, and what were the lawful fees and 
emoluments in respect of which such compensation should be al¬ 
lowed ; but any increase of such fees or emoluments which shall 
have happened after the passing of the said Act of the tenth 
year of Her Majesty shall not be taken into account in estimat¬ 
ing the amount of such compensation; and the Commissioners 
in each case shall award such gross or yearly sum, and for such 
time as they shall think just, to be awarded, upon consideration 
of the special circumstances of each case; and all such com¬ 
pensations shall bo paid out of the consolidated fond of the 
Uuiteil Kingdom of Great Britain and Ireland: provided 
always, that if any person bolding any office in any of the said 
Courts shall be appointed after the passing of this Act to any 
public office or employment, tlie payment of tho compensation 
awarded to him under this Act, so long as he shall continue to 
receive the salary or emoluments of snch office or employment, 
shall bo sus])Cnded, if the amount of snch salary or emoluments 
be giTiater than the amonut of such compensation, or, if not, 
shall be diminished by the amount of such salary or emolu¬ 
ments. 

18. And be it enacted, that no privilege shall be allowed to Attorneys 

any attorney, solicitor, or other person, to exempt him from the not ScTnilt” 
provisions of this Act or the said Act for the more easy re- hjo™ 
covery of small debts and demands in England. Act. 


19 And he it enacted, that this Act may be amended or Act may 
repealed by any Act to be passed in this session of Parliament. ’ 
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Jn Act for the imre easy Recowry of Stmdl Ikd>ts and 
Demands loitkin the City qf London and the lAbei'ties thereof 
— \2ndJalyj 1?47.] 

WHEllEAS by an Act of Parliament passed in the Session of 

Parliament held in the fiftli and sixth years of the reign of His 

Majesty ICing William the Fonrth, intitided “ An Act for & & (; w. 4 , 

amending and consolidating the Acts of Parliament for the 

Bccovery of Small Debts in the City of London and the Liberties 

thereof, and for enabling the Goods of tho Debtors to be taken 

in execution,” the various Acts then in force for establishing 

and regulating the Court of -Requests in the City of London for 

tlie recovery of small debts within tlie said city and the 

liberties thereof, and thereby sevoj’ally recited, wore repealed; 

and by the said Act ccrtzdn persons therein named or refen'ed 

to were nominated and appointed Commissioners of tho said 

Court of Requests, to sit as usual in tlie said Court for the 

period and in the rotation therein mentioned; and by the said 

Act powers were granted for the establishment of the said 

Court, and for carrying on the business thereof: and whereas 

the City of London is a county of itself: and whereas the 

Sheriffs’ Court of the City of London is a Court of ancient 

jurisdiction, having cognizance of all pleas of personal actions 

to any amount: and whereas it is expedient that tlie manner 

of proceeding in tho said Court for Hie recovery of small debts 

and demands should be altered and regulated, and that the 

Court of Requests established under the said recited Act of 

Parliament should be abolished: may it therefore please your 

Majesty that it may bo enacted; and be it enacted by the 

Queen’s most excellent Majesty, by and with the advice and 

consent of the Lords spiritual and temporal, and Commons, in 
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this present Parliament assembled, and bj the authority of the 
same, that all pleas of personal actions, where the debt or 
damage claimed is not more than twenty pounds, whether on 
balance of account or otherwise, which shall hereafter be com¬ 
menced or tried in the Sheriffs’ Court, shall be holden in tho 
said Court without writ, and shall be beard and determined in 
a summary way, and according to the provisions of this Act: 
provided always, that the said Court shall not, under the pro¬ 
visions of this Act, have cognizance of any acUon of ejectmwt, 
or in which, although the debt or damage claimed may not 
exceed twenty pounds, the title to any corporeal or incorporeal 
hereditaments, or to any toll, fair, market, or franchise, shall be 
in question, or in which t^'C validity of any devise, bequest, or 
limitation under any will or settlement may be disputed, or in 
any action for any libel or slander, or for criminal conversation 
or tor seduction, or for breach of piumise of marriage. 

2. Provided always, and be it enacted, that all pleas of 
personal actions, and all other proceedings in the Sheriffs’ 
Gom't, except the tiiol, under the provisions of this Act, of 
pleas of personal actions where tlie debt or damage claimed is 
not more than twenty pounds, or, not being more than t^Ycnty 
pounds, is excepted from the provisions of this Act, shall and 
may bo commenced and carried on in the said Court as if this 
Act hod not been passed; and all proceedings in personal 
actions where the debt or damage claimed is not more than 
twenty pounds, which may have been actually commenced in 
the Sheriffs’ Court before the commencement of this Act, and 
which might have been commenced in the said Court under the 
provisions of this Act, shall be continued, executed, and en¬ 
forced against oil persons liable thereto in the same manner as 
if th^ had been commenced therein under the provisions of 
this Act; and all other proceedings in the said Court, not being 
proceedings in personal actions where the debt or damage 
claimed is not more thau twenfy pounds, and which could not 
have been ccanmeuced in the said Court under' the provisions 
of this Act, shall be continued, executed, and enforced against 
all persons liable thereto in tbe same manner in all respects as 
they might have been continued, executed, and enforced in case 
this Act had not passed. 
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3. And be it enacted, that the said Court shall, as well for Court to be 
the purposes of this Act as for all other purposes, be held at 
the GuildliaU withiu the City of London, or at such other place 
within ihe said dty as the Mayor, Aldermen, nnd Commons of 
the said city in common conncU assembled shall from time to 
time by any order direct or appoint. 


4. And bo it enacted, th.at it shall be Jan-ful for the Dilayor, Mayor, Ac. 
Aldermen, and Commons from tiino to time to apitoint the place 
and day or days for holding the Sheriffs’ Coart for the purposes phice lor 
of this Act; and the order for the fit^t bolding of the said 0001 * 1 .^ 
Court for the purposes of this Act shall be published in two 
London daily morning newspapers, and shall be stuck up at tho 
principal door or entrance of the said Guildhall, and shall be 
continued so stuck up for the period of one month at the 
least before the day apppinted for tho first holding the sold 
court. 


5. And bo it enacted, that from and afrer tlie comniGncement After com- 
of this Act, the said existing Court of Requests for the recovery 
of Small Debts in the said city and the liberties thereof shall be 
abolished; and the said recited Act of Parliament of the Session licquests to 
hold in the fifth and sixth years of the reign of His Majesty ^ i^bcillslied 
King William the Fourth shall be and tho samo is hoi-eby 
repealed. 


6. Provided always, and be it enacted, that all proceedings All pro- 
in the said Court of Requests, or otherwise in execution of the uoinmSced 
said recited Act, commenced before tlie commencement of this 
Act, sliall be as valid to all intents nnd purposes as if this Act ofReqatthtN 
had not been passed, and may be continued, executed, and 
enforced in the Sheriffs’ Court, under the provisions of this Act, Sheriffs* 
against all persons liable thereto, in the same manner in all this Act. 
respects as if they had been commenced in the said Court under 
tlie provisions of this Act 


7. And be it enacted, that the Judge of the Sheriffs’ Court Judge uf 
shall preside at the trial in the said Court of all actions and ])retddr la 
proceedings commenced or directed to be carried on therein 
under the provisions of this Act. 
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8. And be it enacted, that in case of illness or nnaToidablc 
absence, not occasioned by his other official duties, the cause 
whereof shall bo entered on the minutes of the Court, it shall 
be lawful for the <rudge of the Sheriffs’ Court, or, in case of the 
inability of the Judge to make such appointment, for tho said 
Mayor, Aldermen, and Commons, to appoint some other person, 
who shall have practised as a barristcr-at-law for at least seven 
years, to act as the deputy of such Judge daring such illness or 
unavoidable absence; and it shall also bo lawful for the Judge, 
with the approval of the said Mayor, Aldermen, and Commons, 
to appoint a deputy, who shall have practised as a barrister for 
at least three years, to act for him for any time or times not 
exceeding in the whole two calendar months in any consecutive 
period of twelve calendar months; and every deputy so ap¬ 
pointed, during tlie time for which he sliall be so appointed, 
shall have dl tlio powers and privileges and perform all the 
duties of tlie Judge of the said Court 


Chamberlain 9. And bo it enacted, that the Chamberlain fco* the time 
su^ oOihe- ^ London shall, for the purposes of this Act, bo 

riffs* Court, and be considered as the Treasurer of tho Sheriffs* Court. 


Clerks, &c. 
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office to per¬ 
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10. And be it enacted, that tho soveral Clerks, and other 
officers and servants for the time being employed in the office 
of tbp Chamberlain of tho said city shall from time to time 
perform such duties in reference to the Court and the office of 
Treasurer thereof, hereby imposed on the said Chamberlain, as 
the Chamborl^ for the time being in his character of Trea¬ 
surer of tke Court shall require; and every Clerk, officer, and 
servant of the Chamberlain, so employed in performing any of 
the duties of the Treasurer of the Court, shall receive and be 
paid by tbe said Mayor, Aldeimen, and Commons, out of the 
general fimd of the Court, such extra salary or allowance as 
a remuneration for their services as the said Mayor, Aldermen, 
and Commons shall from tano to time think sufficient and 
proper. 


Power to 11* And be it enacted, that every Chief Clerk of tho Court, 

SYppoint ^ hereafter appointed, shall be an Attorney of one of Her 

Chief Clerk, Maje&ty*s Superior Courts of Common Law, who shall have 
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practised as an attorney for at least five years; and such Clerk who shall be 

shall be appointed by the said Mayor, Aldermen, and Commons; 

and in case of inability or misbehaviour of the Clerk for the time to time 

time being of the Court, it shall be lawful for the said Bfayor 

Aldermen, and Commons to remove such Clerk, and to appoint 

some other person, qualified as aforesaid, to be Clerk of the 

Court; and, until otherwise directed by the said Mayor, Alder- Clerk to be 

men, and Commons, every such Clerk shall bo paid by foes, as 

hereinafter provided; and in ctisc any Assistant Clerk or Clerks Appointment 

shdl be necessary for carrying on the business of the Court, 

such Assistant Clerk or Clerks shall, during such time as the necessary. 

Chief Clerk shall bo paid by foes, be provided and paid by the 

Chief Olork of the Court, but if the Cliiof Clerk shall at jiny 

time be paid by a salary and not by fees, then the Assistant 

Clerk or Clerks shall be appointed by the said Mayor, Aldermen, 

and Commons, and shall be paid out of the general fund of the 

Court such yearly salary for their services as the said Mayor, 

Aldermen, and Commons shall from time to time Hunk proper. 


12. And be it enacted, tliat it shall be lawful for the Chief 
Clerk of the Court, with the tti)proval of the Judge, , or, in c-aso 
of the inability of the Chief Clerk to make such appointment, 
for the Judge, from time to time to appoint u deputy, qualified 
to be appointed Chief Clork of the Court, to act for the Chief 
Clerk of the Court at any time when bo shall be prevented by 


Chief CJerkK, 
with 

apniwal of 
Judge. ina 3 ' 
ap^Hjint a 
deputy in 
ease of 
illnoHs, &c. 


illness or nnavoidablo absence from acting in such ofiice, and 
to remove such deputy at his pleasure; and such depuly, while 


acting under sueli appointment, shall have Iho like ])owers and 


privileges, and be subj<'Ct to the like profusions, duties, and 
penalties fur misbehaviour, as if he were the Chief Clerk of the 


Court for the time being. 


13. And be it enacted, that the Clerk of tbe Court, with Duties of 
such assistant Clerk or Clerks a.s aforesaid, in case any such 
shall be employed, shall issue all summonses, warrants, precepts, 
and writs of execution, and register all orders and judgments of 
the Court, and keep an account of all jnuceedings of tlie Court, 
and shall take charge of and keep an account of all Court fees 
and fines payable or paid into Court, and of all moneys paid 
into and out of Court, and shall cuter an account of all such 

d 3 
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fees, fines, and moneys in a book belonging to the Court, to be 
kept by him for that purpose, and shall from time to time, at 
such times as shall be directed by order of the Court, submit his 

accounts to be audited or settled by the Treasurer. 

♦ 

14. And be it enacted, that it shall not be lawful for the 
Clerk of the Court, or the partner of any such Clerk, or any 
pei'Son in the service or employment of any such Clerk or his 
partner, to act as I'reasarcr or as a Bailiff of the Court, or for 
the Treasurer, hia partner or Clerk, or any pei^n in the 
service or employment of such Treasurer or his partiier, to act 
as Clerk or as a Bailiff, or for any Bailiff, his partner or Clerk, 
or any person in the service or employment of any Bailiff or his 
partner, to act as Clerk or Treasurer of the Court. 

15. And be it enacted, that no Clerk, Treasui'cr, Bailiff, or 
other officer of tlie Coui*t shall, either by himself or his partner, 
be directly or indirectly engaged as attorney or agent for any 
party in any proceeding In the Court. 

16. And be it enacted, that any pei*son who, being the Clerk 
of the Court, or the partner of such Clerk, or a person in tlio 
service or employment of any such Clerk or of his partner, 
sliall accept the office of Treasurer or of a Bailiff of the Court, 
or who, being the Treasurer of the Court, or the partner of any 
such Treasurer, or a person in the service or employment of 
any such Treasurer or of his partner, shall accept the office of 
Clerk or of a Bailiff in the execution of this Act, or who, being 
one of the Bailiffs of such Court, or the pmiiier of any such 
Bailiff, or a person in the service or employment of any such 
Bailiff or of his partner, shall accept the office of Clerk or 
Treasurer in the execution of this Act, and also every Clerk, 
Treasurer, Bailiff, or other officer of the Court who shall be by 
himself or his partner, or in any way, directly or indirectly, 
ccmcerned ns attorney or agent for any party in any proceeding 
in the Court, shall for every such offence forfeit and pay the 
sum of fifty pounds to any person who shall sue for the same 
in any of Her Majesty’s Superior Courts of Record, by action 
of debt or on the case, and shall also be liable to bo dismissed 
by the Mayor, Aldermen, and Commons, who are hereby autho> 
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Hzcd and cmpowarcd to dismiss sncli Clerk, Treasurer, Bailiff, 
or other officer accordingly. 

17. And be it enacted, that there shall be one or more power to 

Bailiff or Bailiffs of the Court; and such Bailiff or Bailiffs 

’ to uppolut 

shall be appointed by the said Mayor, Aldennon, and Commons; Builitrs of the 
and, in case of the inability or misbehaTiour of any such Bailiff 
or Bailiffs, it shall be lawful tlie said Mayor, Aldermen, and 
Goinraons, or tbe Judge of the Court, by an order of Court 
to remove such Bailiffs or aaiy of such Bailiff; and one of tho 
Bailiffs of the Court, if there shall be more tban one, shall be 
called the Chief Bailiff of tiie Court 

18. And be it enacted, that the said Bailiffs or one of them Duties of Uio 
shall attend every sitting of the Court for such time as shall be l^*^**!^®* 
required by the Judge, unless when their absence shall be 

allowed for reasonable canso by tlie Judge, and shall by them¬ 
selves serve all tho summonses and orders, and execute all the 
warrants, precepts, and writs, issued out of the Court under the 
provisions of this Act; and the said Bailiffs shall, in the execu¬ 
tion of their duties, conform to all such general rules as shall be 
from time to time made for regulating the proceedings of the 
Court as hereinafter provided, and subject thereunto to the 
order and direction of the Judge; aud the said Bailiffs shall be 
entitled to receive oU fees and sums of money allowed by tliis 
Act ill the name of fees payable to the Bailiff, ootof which they 
shall provide for the execution of tho duties for which such fees 
arc allowed, aod for the payment of tho Bailiffs according to 
such scale of remuneration as shall bo from time to time ap¬ 
proved by tile Judge; and every such Bailiff shall be responsible 
for all the acts and defaults of himsolf, in like manner as tho 
Sheriff of any county in England is responsible for tho acts and 
defaults of liimself and his officers. 

19. Provided always, and be it enacted, that tho {xirsons OlflcorNiKir* 
holding tho offices or performing the duties of Clerk, Assistant Juti”"under 
Clerk, Beadle, or Seijeant in tiie said Coart of Bequests under 

tlie said recited Act, at the time of the passing of this Act, and pointed 
who shall continue respectively to hold the same offices, or to 
perform the same duties at the time when the said Act shall 



Ixzziv 


APPENDIX. 


be repealed nnder the proylsions of this Act, whether or not 
qualified as hereinbefore provided, may, if the said Mayor, 
Aldermen, and Commons shall think fit, bo appointed to be 
Clerks and Bailiffs of the Sheriffs’ Court for the purposes of 
{liis Act, and, if ^ dppointed, shall continne to execute their 
several offices, subject to the power of removal provided in 
this Act 


Treasurers, 
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20.' And bo it enacted, that the Treasurer, Clerk, and Bailiff 
of the Court who may receive' any moneys in the execution of 
his duty shall give such security for such sum, and in such 
manner and form as the Mayor, Aldeimen, and Commons from 
timo to time sliall order, for tho duo performance of their several 
offices, and for the due accounting for and payment of all 
moneys received by them under this Act, or which they may 
become liable to pay for any misbehaviour in their office. 


Fees to be 
taken ac¬ 
cording tf) 
Schedule A. 
to this Act, 
and tables 
to be exhi¬ 
bited in con¬ 
spicuous 
places. 


21-. And be it enacted, that on every proceeding in the 
Court under the provisions of this Act there shall be payable to 
the Judge, Clerk, and BoilifEs of the Court such fees as are set 
down in the Schedule marked (A.) to tliis Act annexed, or 
which shall be set down in any schedule of fees reduced or 
altered under the power hereinafter oonfcuned for tkat purpose, 
and none other; and a tabic of such fees shall be put up iu 
some conspicuous place in the place where the Court shall be 
held, and in the Clerk's office; and the fees on every proceeding 
sliall bo jioid in tho first instance by tlio plaintiff or party cm 
wh(»e behalf such proceeding is to be had on or before such 
proceeding, and in default of payment thereof shall be enforced 
by order of the Judge by such ways and means as any debt or 
damage ordered to be paid by the Court con be recovered; and 
the fees upon execution shall be paid into Court at the time of 
the issue of the warrant of execution, and shall be paid by the 
Clerk of the Court to the Bailiff upon the return of the warrant 
of execution, and not before: provided always, that it shall be 
lawful for the Mayor, Aldermen, and Commons to lessen the 
amount of the fees to be taken in tho Court under tho provt- 
sioDs of this Act, in such manner as to them shall seem fit, and 
again to Increase such fees, so that the scale of fees given in the 
schedule to this Act be uot in any case surpassed; and in case 



10 & 11 ViCT. CAP. bcxi. 


Ixxxv 


the fees allowed to be taken by the Jndge, Clerk, or Bailiite of 
the Court shall appear to the sud Mayor, Aldermen, and Com¬ 
mons to be more than sndicient, it shall be lawful for tbo Mayor, 
Aldermen, and Commons to order that a -certain pMt of their 
fees only shall bo paid to them respectively, as tho greatest 
salaries to be by them respectively received; and in stich ciise, 
and so long as such direction shall be in force, the amount of 
the residue of tlie fees sliaU be accounted for and paid to the 
Treasui’er of tho Court for the purposes of this Act, and shall 
form part of the general fond of the Court. 


22. And be it enacted, that every person who shall havo 
been entitled to any ulBco or to any fees or salary for his ser¬ 
vices in the execution of the said recited Act undoi* w'hicli the 
existing Court of Bequests in the said city is holdcn shall be 
entitled to make a claim for compensation to tho Mayor, Aider- 
men, and Commons within six calendar months after the com¬ 
mencement of this Act; and it shall be lawful for the Mayor, 
Aldermen, and Commons, in snch manner as tlioy shall think 
proper, to in([uiro what was the tenure of any such ofllce, and 
what were the lawful fees and emoluments in respect of which 
such compensatiou should be allowed; and the Mayor, Aldermen, 
and Commons in each case shall award such gross or yearly sum, 
and for such time as they shall think just to be awarded upon 
consideration of tho special circumstaitco of each caso; and all 
snch compensations shall be paid out of tlie general fimd of tlio 
Court, to be formed under the pi-ovisions of this'Act; provided 
always, that if any person holding any oSice iu the said Court 
of Bequests shall be appointed after the passing of this Act to 
any office or situation in the Sheriffs’ Court, the payment of the 
compensation awarded to him under tills Act, so long as he 
shall continue to receive the salary or emoluments of such offico 
or employment, shall be su^udod if the amount of such salary 
(xc emoluments is greater than the amount of such compensation, 
or, if not, shall be diminished by the amount of such saloiy or 
emoluments. 


CompensA- 
tton for per- 
HOIIP WlKWC 
ri^'hts or 
emoluments 
will be 
diminished. 


23. And be it enacted, that it shall be lawfiil for the Mayor, 
Aldermen, and Commons to order that the Judge, Clerk, Bailiffs, paid by 
and officers of the Court, or any of Ihcan, shall bo paid by 
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salaries instead of fees, or in any manner other than is provided 
If Court by this Act; and if the Mayor, Aldermen, uid Commons shall 
compenaa*-^^ moko such ordmr, or if any Act shall be passed whereby it shall 
tion allowed be provided that the Court shidl bo otherwise constituted than 
certain cases, is provided by this Act, no such Clerk or Baihff, nor any Judge, 
Treasurer, or other c^cer of the Court, shall be entitled to any 
compensation on account of ceasing to hold his office or to 
receive the fees allowed by this Act, or on account of his 
emoluments being affected by such alteration, unless he shall 
have acted as Clerk, Bailiff, or otlrw officer of the smd Court of 
liequests before the passing of this Act, in which case he shall 
be entitled to compensation for the loss 'of his fees or emolu- 
moiitii, in like manner and subject to tlie same regulations as 
he would have been entitled to, under the provisions herein 
contained, in case he had been dejuived of any fees or emolu¬ 
ments by reason of the passing of this Act; and in such case 
all sums payable in the nmne of fees to such officers of the 
Court as shall be pud by salaries shall be pud from time to 
time to the Treasurer of the Court, who shall pay the said 
several salaries out of the proceeds of such fees, and the surplus 
shall form part of the general fund of the Court; and whenever 
the net amount of the fees shall not be sufficient to pay the 
said several salaries, the deficiency shall be made good and 
paid out of the corporate ftmds of the said city, or snch of them 
as the said Mayor, Aldermen, and Commons shall think proper 
and direct 


Clerk of 24. And bo it enacted, that the Clerk of the Court firom 

deliver to the time, as often as he shall be required so to do by the 

Trcosurei* an Treasurer or Judge of the Court, and in such form as the 
fees and fines Treasurer or Judge shall require, shall deliver to the Troasorer 
a full account in writing of the fees received in the Court under 
the authority of this Act, and a like account of all fines imposed 
by the Court under the provisions of this Act, and of the ex¬ 
penses of levying the some, and shall pay over to the Treasurer, 
quarterly or oftener in every year, by order of the Court, the 
moneys remaining in his hands over and above his own f(pes and 
such balance as he shall bo allowed, by order of the Court, to 
retain for the current expenditure of the Courts 
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25, And bo it enacted, that the TreaBaror of the Court shall Treasurer 

from time to time, (^^narterlj or oftcner, as shall bo directed by of 

order of the Court, audit and settle the accounts of the Clerk Clerk, and 

' • iTccoivo 

and other officers of the Court, and shall receive the balance of bulonces 

the various moneys which such Clerk and otlier officers shall ^**™,a^** 

have received under this Act, and shall pay over to the Judge 

of tlie Court the amount of his fees, and make all such other 

payments as it shall be requisite to make thereout in accordance 

with the picvisions of this Act, and shall from time to time 

carry the balance remaining in bis hands, or so much thoi'eof as 

he shall be directed to carry, to such account as the Mayor, 

Aldermen, and Commons shall direct. 


26. And be it enacted, that the Treasurer of tlie Court shall, Trcnsurei of 
once in every year, and ofteuer if required, on such day as 
Mayor, Aldermen, and Commons from time to time shall appoint, 
renderto the Mayor, Aldermen, and Commons a true account in 
writing of all moneys received and of all moneys disbursed by required, 
him on account of the Court during the period comprised in 


such account, in such form, and with such particulars of receipt 
and disbursement, or otherwise, as the Mayor, Aldermen, and 


Commons shall from time to time require. 


27. And be it enacted, thattlie Mayor, Aldermen, and Com- Mayor, &c. 
mons shall from time to time make such iiiles as to them bball 
seem meet fot securing the balances and other sums of money ®bftU 
in the hands of any officer of the Court, and for tho due ac> 
counting for mid application of all such balances and other sums 
of money. 


28. And be it enacted, that the Clerk of the Court shall, Clerk to send 
(Mice in every year, and oftener if required, on such days as 
shall be appointed by the Mayor, Ald^nnen and Commons, make 
out and send to the Mayor, Aldermen, and Commons an account to Trcuurcr. 
of all sums paid over by biiu to the Treasurer of the Court, 
including all nnclaimed balances carried to tbe account of the 
general fund as hereinafter provided ^ and every such account, 
duly vonched by receipts given under the hand of the Treasnrer, 
shall be a voucher to chmge the Treasurer in his account before 
the Mayor, Aldermen, and Commons. 
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29. And be it enacted, that it shall bo lawfhl fox' the Mayor. 
Aldermen, and Commons, if they shall think proper so to do, to 
bnild, pnnifhase, or otherwise provide manages and lands 'nith 
all necessaiy appurtenances fit for holding tho Sheriffs* Court 
therein, as well for tho purposes of this Act as for the other 
purposes of the said Court, and for the offices necessary for 
carrying on the business of the said Court; or, instead of pro¬ 
viding separate buildings, may contract inUi any person, being 
tlio owner of or having the control and management of any 
building, for tho use and occupation thereof, or pf so much 
thereof as may bo needed for tho purposes of the said Court, 
and subject to such annual rent, and to ‘such conditions as to 
the repmrs, alterations, or improvements of such building, as 
may be agreed upon; and all lands, messuages, mxd other rool 
and personal estates and effects belonging to tho said Court 
shall vest in the Mayor and Commonalty and Citizens of the 
City of London, in trust for the ptuposes of the said Court. 


Any jETfiol !n 30. And be it enacted, that it shall be laAvful for tho Court 

IiOnd<m may ^ ^ prison for the purposes of tho Court any prison 

be used as a within the City of London and the liberties thereof now or 
prison for 

thcpiu'posos hereafter to be used os a prison for debtors, which the said 
of this Act. Aldermen, and Commons may from time to time approve 

of, and such prison shall for the purposes of this Act be deemed 
a common gaol of the City of London. 


8 & 9 Viet. 31. And be it enacted, that the provisions of the Lands 
purchase of Clauses Consolidation Act, 1845, shall apply to the purchase of 
lands by the Mayor, Aldermen, and Commons for the purposes 
of the SberiSs’ Court, except so much thereof as relates to the 
purchase and taking of lands otherwise than by agreement: 
and in constming the said Act the l^layor, Aldermen, and Com¬ 
mons shall be deemed the promoters of tho undertaking for 
which such lands are required. 


32. And bo it enacted, that for tlic purpose of defraying the 
to borrow o:q>enses of building, purchasing, or providing any messuages 
S*c”pnrpo8e8 purposes afoi-esaid, it shall be lawful for the 

of tms Act. Mayor, Aldermen, and Commons to borrow and take up at 
interest so much money as they shall find to be necessary, and 
to enter into and execute such securities as may be required; 
and the securities so entered into sh^l be binding on them, and 
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on the Treasorer of the Court and his successors iu the office 
of^ Treasurer, for securing repayment of the moneys borrowed, 
with interest for the same, out of the general fund hereinafter 
mentioned; and the Treasurer shall enter in a book belonging 
to the Court, to be kept by him for that purpose, the names of 
tho several persons by whom any money shall be advanced for 
the purpose aforesaid in the order in which the same shall be 
advanced; and the mon^a so b<a*towed shall be pmd off in the 
same order. 

33. And be it enacted, that for raising a fund for providing 
a building fit for bolding the Sheriffs’ Court thci'cin, and offices, raised for 
and for paying off any moneys which may bo borrowed as 
aforesaid, and tho interest due iu respect thereof, the Clerk of rowed, 
the Court, while it shall be neccssai 7 to rmsu such fond, shall 
demand and receive from the plaintiff in any suit brought in 
the Court under the provisions of this Act the smn of sixpence 
when iho debt or damage claimed shall exceed twenty sbilhugs 
and shall not exceed forty sliillings, and for every claim exceed¬ 
ing forty shillings one twentieth pai't thoreof, neglecting any 
sum less than sixpence in estimating snch twentieth part, or 
such other sum, In either case not exceeding the rates herein¬ 
before mentioned, as the Mayor, Aldermen, and Commons from 
time to timo shall order, which sum, if not paid in the first 
instance by the plaintiff upon suit bronght in tho Court, may 
bo deducted from tho snm recovered for the plaintiff, and shall 
be considered as costs in tho cause; and the Clerk of the Court 
shall keep an account of all moneys so paid to him, and shall 
pay over the amount from time to time to the Treasurer of tho 
Court; and the amount thereof shall accumulate to form a 
fund, to be called “ The General Fond of the Sheriffs* Court of 
the City of London,’* and shall be applied in the first place 
toward paying the interest of tho several sums so borrowed, 
and in the second place toward paying the rent and other 
expenses necessarily inenrred in holding the Court, and in 
the thii'd place toward paying off Uie several principal sums 
borrowed in tl^ order in wliich they were borrowed, and 
in the fourth place toward defraying the other expenses herein 
charged on the said general fond, in sucli manner as the Mayor, 
Aldermen, and Commons shall direct; and tho surplus which 
shall from time to time accumulate, after providing for all the 
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said expenses, shall be paid OTer to the credit of the Mayor and 
CommoDalty and Citizens of the City of London, subject never¬ 
theless to any diarge which may arise from any future 
deficiency in the same fund. 

34. And bo it enacted, that from and after the commence¬ 
ment of this Act all moneys and securities for money, and other 
property and cfiects of any kind whatsoever, in the hands of 
the Commissioners, Clerks, Treasurers, Trustees, or other 
ofticors of the Court of Kequests hereby abolished, shall be 
paid, transferred, and delivered to the Treasurer, under the 
provisions of this Act, of the Court, or (o such person as he 
shall appoint to receive the same, and shall bo applied in dis- 
charghig all claims and demands to which the same were liable 
in the hands of such Commissioners, Clerks, Treasurers, 
Trustees, or other oiheers; and the residue thereof shall be 
applied to the same purposes to which the general fund is 
applicable. 

35. And be it enacted, that if a separate Courthouse shall 
bo built, purchased, or hired for the purposes of tlie Sheriffs’ 
Court, the Clei'k of the Court shall have the care of such 
Court-house and offices of the Court, and shall appoint, and 
have power to dismiss, the necessary servants for taking charge 
of such Court-house and offices, at such salaries as shall bo 
from time to time authorized by the Judge, with tlie consent of 
the Mayor, Aldermen, and Commons; and the Clerk of the 
Court, under the direction of the Mayor, Aldermen, and Com¬ 
mons, and subject to such regulations as they may requii^ to 
be enforced, shall in every case make all necessary contracts, or 
otlxcrwi&e provide, for repairing and furnishing, and for cleaning, 
lighting, and warming the Conrt-hoi^ for the time being and 
offices, and for supplying the said Court and offices with law 
and office books and stationery, and for defraying all other 
necessary expenses, not otherwise provided for, incident to tliu 
bolding of the Court; and the charge of tlie Court-house and 
offices, and expaisus thereby incurred, shall b^pud out of the 
general fond of the Court; pi'ovided always, that the Treasurer 
or Clerk of the Court, or the partner of such Treasurer or 
Clerk, or any person in tlie service or employment of such 
Treasurer or Clerk, shall not be directly or indirectly concerned 
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or intcr^ted in anj such contract, or in supplying any article 
for the use of the Court and offices; provided also, that no 
payment of any such charge shall bo allowed in the Clerk’s 
accounts until allowed under the hand of the Judge. 


36. And be it enacted, that the Judge of the Sherilis’ Court 
shall attend and hold the said Court for the purposes of this 
Act at the place where the Mayor, Aldermen, and Commons sliull 
have ordered that the said Court shall be holden, at such times 
as th^ shall appoint for that purpose, so that a Court shall be 
holden ibr the purposes of this Act once at least in every calendar 
month; and uotico of the days on which the Court will be 
liolden for the purposes of this Act shall be put up in some 
ccHispicuous place in ilic Court and in the office of the Clerk of 
tliG Court, and no other notice thereof shall be neeilod; and 
whenever any day so appointed fur holding the Court shall be 
altered, notice of such intended alte**ation, and of tlic tune when 
it will take cffiect, shall be pi’t up in some conspicuous place in 
the Court and in the Clerk’s office. 


Judge to 
hold the 
Court where 
Ma7ori &u. 
sliuU direct. 


Notices for 
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37. And be it enacted, that a seal shall bo made fur the process of 
Sheriffs' Court for the purposes of this Act; and all summonses 

'and other process issuing out of the said Court, under the pro- seal, 
visions of this Act, shall be sealed or stamped with the seal of 
the Court; aud every person who shall forge the seal or any 
process of the Court, or who shall serve or enforce any sucli 
foi'ged process knowing the same to be forged, or deliver (u‘ 
cause to bo delivered to any person any i)aper falsely purporting 
to be a copy of any summons or other process of the said 
Conn knowing the same to be fiUse, or who shall act or 
profess to act under any false colour or pretence oi' the process 
of the said Court, shall be guilty of felony. 

38. And be it enacted, that none of the provisions and Acts 7 & 8 

enactments of an Act passed in tiie eighth year of the reign of * 9 ®' 

Her present Maiesty, intituled “ An Act to amend the Laws of Viet. c. 127. 

^ «... , . not to extend 

Insolvency, Bankruptcy, and kreenUon,'^ or or an Act passed in to this Act. 

the ninth year of the reign of Her said Majesty, intituled “An 

Act for the better securing the Payment of Small Debts,” shall 

extend or relate to or affect the jurisdiction and pnw ticc of the 

Sheriffs’ Court in any action or proceeding to be commenced or 

carried on therein under the powers and iirovisions of this Act. 
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39. And be it enacted, that on Uie application of any person 
desiroDB to bring a suit in the Court, the Clerk of the Court 
shall enter in a book, to be kept for this purpose in his office, a 
plaint in writing staling the names and the last kno^vn places 
of abode of liie parties, and the substance of the action intended 
to be brought, every one of which plaints shall be numbered in 
every year according to the order in which it shall be entered; 
and thercu^Mu a summons, stating tho substanco of the action, 
and bearing the number of the plaint on the margin thereof, 
shall be issued under the seal of the Court, according to such 
form, and be served on the defendant so many days before the 
day on which the Court shall be holden at which the cause is 
to be tried, as shall bo directed by the rules made for regulatmg 
the practice of tho Court, as hereinafter provided; and delivery 
of such summons to the defendant, or in such other manner as 
shall be specified in tho Itules of Practice, shall be doomed good 
service; and no misnomer or inaccumte description of any 
person or place in any such plaint or summons shall vitiate the 
same, so that the person or place be theinin described so as to 
be commonly known. 

40. And be it enacted, that such summons may issue, pro¬ 
vided the defendant or one of the defendants shall dwell or 
carry on his business within the City of London or the liberties 
tliereof at tho time of tho action brought, or provided the 
defendant or ono of the defendants shall have dwelt or carried 
on his business therein at some time within six c.alendar months 
next before the time of the action brought, or if the cause of 
action mrose therein. 

41. And be it enacted, that all precincts and extra-parochial 
places within the City of London or the liberties thereof, or 
adjoining thereto, shall, for the piirposoa of this Act, be deemed 
to be parts of the City of London and the liberties thereof. 

42. And be it enacted, that any summons or other process 
which under this Act shall be required to bo servod out of the 
City of London or the liberties thereof may be served by the 
Bmliff of any Court holden in any part of England, under an 
Act passed in the ninth and tenth years of the reign of Her 
present Majesty, intituled “ An Act for the more easy Kecovery 
of Small Debts and Demands in England^’' andsuch service shall 
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be as valid as if tiie same had been made noder the provisions 
of this Act by llie Bailiff of the Sherifls* Court within the City 
of London or the liberties thereof. 


43. And be it enacted, that any snimnons or other process as to service 
which auder the before-mentioned Act for the more easy “f 
Becor^ of Small Debts and Demands in England and Wales Courts In the 
shall be required to be served out of the district of the Court 
from which tho same shaU have issued may be served witliin 
the City of London or the liberties thereof by the Bailiff of the 
Sheriffs' Court; and such service shall be as valid as if the 
same had been mode by tho Bruliff of tho Court out of which 
such summons or otlior pi*occss shall havo issued within the 
'orisdiction of tiie Court for which ho acts. 


Sect. 44. Same as sect. 62 of 9 & 10 '\^ct. c. 95, p. xxx. 
Sexit. 45. 75. sect. 63, p. xzx. 

Sect.4G. 76. sect. 64, p. xsx. 

Sect. 47. 76.seci. 65,p. xzx. 

Sect. 48. 76.scct 66, p.xxxi. 

Sect. 49. yi.sDct. 67, p.xxxi. 

Sect 50. 76. sect. 68, p.xxxi. 

Sect. 51. 76. sccL 69, p. xxxi. 

Sect. 52. lb. sect. 70, p. xxxi. 

Sect. 53. 76. sect. 71,p. xxxiL 
Sect. .54. 76 sect. 72, p. xxxii. 

Sect. 55. 76. sect. 73, p. xxxiii. 

Sect. 56. 76. sect. 74, p. xxxiiL 
Sect. 57. 76. sect. 75,p.x.xxiiL 
Sect. 58. 76. sect. 76, p. xxxiiL 
Sect. 59. 76. sect. 77, p. xxxiv. 


60. And be it enacted, that the Beeprdor for the time being of Forms of 

the said city, the Common Seijeant for the time being of the 

said city, and tlio Judge for tho time being of the Sheriffs’ framed by 

, t • , i? tlieKccorder, 
Court, shall have power and they are hereby required from 

time to time to make and issue all the general rules for regu¬ 
lating the practice and proceedings of the Court, and also to 
framo'forms for every proceeding in tho Court for which they 
shall think it necessary that a form be provided, and also for 
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keeping all books, entries, and accounts to be kept by tlio Clerk 
of the Court, and from time to time to alter any such rules or 
forms, and the rules so made and the forms so framed shall be 
observed and used in the Court; and in any case not expressly 
provided for herein or by the said rules, the general principles 
of practice in the Superior Courts of Common Law may be 
adopted and applied, at the discretion of the Judge, to ac* 
tions and proceedings in the Court under the provisions of 
this Act. 

t 

61. Pittvided always, and be it enacted, that no such general 
rules and foiins shall be in force until the same shall have been 
approved by the I^ord Chief Justice of tlie Court of Queen’s 
Bench, the Lord Chief Justice of the 0001 ! of Common Fleas 

' V » 

and tlie Lord Chief Baron of the Court of Exchequer, or one 
of them. 

Sect. 62. Same as sect 79 of 9 & 10 Viet c. 96, p. xxxv. 

Sect. 63. Ib. sect 80, p. xxxv. 

Sect 64. Ib sect 81, p. xxxv. 

Sect 65. Ib, sect 82, p. xxxvi. 

Sect. 66. Ib. sect. 83, p. xxxvL 

Sect 67. Ib. sect 84, p. xxxvi. 

Sect. €8. Ib. sect. 85, p. xxxvi. 

Sect. 69. Ib. sect 86, p. xxxvii. 

Sect 70. /6. sect.87,p.xxxvii. 

Sect 71. 76. sect 88, p. xxxvii. 

Sect 72. Ib. sect 89, p. xxxvii. 

Sect 73. /6.Bect.90, p. xxxviii. 

74. And be it enacted, tliat no plaint entered in the Court 
under the provisions of this Act, or by-this Act directed to be 
continued tliei'ciny shall in any case be removed or removable 
from the Court by writ of levttur querela, or any other writ or 
process, into the Court of onr Lady the Queen holden before 
the Lord Mayor and Aldermen in the chamber of Ibe Gnildhall 
of the City of London, or into the Court of Hustings in the City 
of I.«oudon, nor be liable to be reheard or examined by the Lord 
Mayor of the City of London by markment or other customary 
process. 
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75. And be it enacted, that no person shall bo entitled to Who may 
appear for any other party to any proceeding in the Court Jny^^in 
unless he be an Attorney of one of Her Majesty's Snpwior the Court. 
Courts of Record) or a Barrister-at-Law, instructed by such 
Attorney on behalf of the party, or, by leare of the Judge, any 
other person allowed by the Judge to appear instead of soch 
party; but no Barrister, Attorney, or other person, except by 
leave of tlie Judge, shall be entitled to be heard to argue any 
question, as counsd for any other person, in any proceeding in 
the Court; and no person, not being an Attorney admitted to 
one of Her Majesty's Superior Courts of Record shall be entitled 
to have or recover any sum of money for appearing or acting 
on belialf of any other person in the Court; and the Judge shall 
have power, and ho is hereby leqnired, from time to time, to 
settle and regnlate the fees to he taken by barristers-at-law 
and attorneys practising in the Court, and in what cases the 
expense of employing barristers and attorneys shall bo allowed 
on taxation of costs. 

Sect. ?6. Same as sect. 92 of 9 &.10 Viet, c. 95, p. xxxviii. 

Sect. 77. /J. sect. 93, p. xxxU. 

Sect. 78. Jb, sect. 94, p. xxxix. 

Sect. 79. Ib. sect. 95, p. xxxix. 

Sect. 80. rb. sect. 96, p. xxxix. 

Sect. 81. seot.97,p.xl. 

Sect. 82. Ib. sect. 98, p. xl. 

Sect 83. Ib. sect 99, p. xlL 

Sect. 84. Ib. sect 100, p. xlii. 

Sect 85. 7^. sect. 101, p. xlii. 

Sect. 86. Ib. sect 102, p. xlii. 

Sect 87. Ib. sect. 103, p. xliii. 

Sect 88. Ib. sect 104, p. xliii. 

89. And be it enacted, that in all cases where a warrant How execu- 
of execution shall have issued against the goods and chattels of county 
any party, or an order for his commitment shall have been made 
under the before-mentioned Act for the more easy recovery of tbo Junsdio- 
small debts and demands in England, and such party or his 
goods and (diattels shall be or believed to be within the City of 
London or the liberties thereof, it shall be lawful for the High 



M^exeeution 

stayed liy' 
Hrltoferrpr. 


xcvi, afpsnbix. * 

Buliff of the Count): Court from which each warrant execn* 
tion shall hare issnod, or bj which such order of commitment 
'shall have been ihade, to send snch warrant or order to the 
Chief -BailifT of tho Sberiflb’ Court, with a warrant theremito 
annexed under the hand oi the High -Bailiff ai^ the seal of 
the Gonnty Court from which the ori^!^ warrant or order 
issued requiring ex^tion of the same, and the Clerk of the 
sheriffs* Court shall seal or stamp the same with the seal of 
'tibe ’Conrt holden undw the provisions of this Act, and shall 
issue the same to the CJiief B ailiff df the Court;* and thereupon 
such Chief Bailiff shak be authorized and required to act in all 
respects as if the original warrant of excention or order of com¬ 
mitment had been directed to him by the Court bolden under 
the authority of this Act, and shall, Witliin such time as shall 
be specified in the Buies of Practice, return to the High Bailiff 
of the County Court ffom which the same originally issued 
what he sliall have done in tho execution of such process, and 
in case a levy shall have been made shall, within such time as 
•shall- be specified in tho Rules of' Practice, pay OTcr all moneys 
received In pursuance of tho warrant to the High Bailiff of the 
Court from which the same'shall have originally Issued, retain¬ 
ing the fees for executlou of tho process; and where any older 
of commitment shall have boon made, and thC person appre¬ 
hended, mentioned in such order, shall be 'within tho City of 
London or the liberties thereof, he shall, be forthwith conveyed, 
in tho custody of the Bailiff or oificer apprehending him, to 
some gaol, houso of correction, or oilier prison within the City 
of LqndoiT or the liberties thereof, and kept therein for the time 
mentioned in the warrant of commitment, unless soonm* dis¬ 
charged under tho proyisions of tho before-moutioned Act for 
the recovery of small debts and demands in England. 

Sect. 90. Same hs sect 105 of 9 & 10 Vict. c. 95, p.xliv. 

Sect. 91.' 15. sect. l06, p. xliv. 

Scot 92. Xb. sect 107, p. xlv. 

93. And be it enacted, that no judgment or execution shall 
be stayed, delayed, or reversed upon or by any writ of oiror or 
supersedeas thereon to be sued for the reversii^ of any judg¬ 
ment ^ven in the Court 
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Sect. 94. Same as sect, 109 of 9 & 10 Viet. c. 93, p.xlYi. 
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95. And be it enacted, that ally pei^n tmpnsoned under Debtor to be 

thi-s Act who shall have paid oi* satisfied the debt or demand, or 

tlic instalments thereof payable, and^costs, remaining due at the P^y*.. 

. p , - . , , mcntofdrbt 

time of the order of imprisonment being made, togetlior wltli nnd costs, 
the costs of obtaining ^nch order, and all snbsequcnt costs, shall 
be discharged ont of custody, upon the certificate of such pay^ 
ment or satisfaction, signed by the Clork (rf the Court, by leave 
of the Judge of llio Court, 

Sect. 96. Same as sect. Ill of 9 & 10 Met. c. 95, p. xlvi. 

Sect. 97. /i. sect. 112, p. xlvii. 

Sect. 98. Jb. Kcct. 113, p. xlvli. 

Sect.99. 7&.scct.ll4,p.xhlii. 

Sect. 100. 76. sect. 115, p. xlviii. 

Sect. 101. /5. sect. 110, p. xlviii. 

Sect. 102. 75. sect. 117, p. xlix. 

Sect. 103. 75, sect. 118, p. xlix. 

104. And be it enacted, “Uiat all actions of replevin in cases Actions of 
of distress for rent in arrear or damage jeasant m-iy be brought p 

in the Court without writ, and shall not be removable into any i® the Court '' 
other Coiirt, unless the i*cnt or damage in respect of wliicb tlie ^ 
distress shall have been taken shall he more than twenty pounds, 
or unless the title to any corporeal or incorporeal hei*editaincnt 
or leasehold preinise.s, or to any toll, market, fair, or other 
franchise, or to the whole w any part of th.c distress, shall be 
in question in any snob action. 

Sect, 10.5. Same as sect. 121 of 9 & 10 Viet. c. 95, p. 1, 

Sect. 106. 75. sect. 122, p. li. 

Sect. 107. 75. sect. 123, p. lii. 

Sect. 108. 75. sect. 124, p. liL - . 

Sect. 109. 75. sect. 125, p. lii. - * ’ -♦ 

Sect. 110. 76. sect. 126, p. liii. 

Sect. 111. 76. sect. 127, p. liii, 'j' 

112. And l>e it enacted, that all actions and proceedings Concarreut 
which before the passing of this Act might have been brought 
in any of Her Majesty’s Superior Courts of Record, wljere ti3e Courts. 
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pUintiff dwells more than twenty miles from the defendant, or 
where any officer of the Ck)^ holdon under the provisions of 
this Act shall be a party, except in respect of any claim to 
any goods and chattels taken in ezeention of the process of the 
Court, or the proceeds or value thereof, may be brought imd 
determined in any such Superior Court, at the election of tlie 
party suing or proceeding, is if this Act-kad not been passed. 

Sect. 113. Same as sect. 129 of 9 & 10 Viet. c. 95, p. liv. 

Sect. 114. Ib. sect i30,p.liv. 

Sect. 115. Ib. sect, 131, p. Hr. 

Sect. 116. Ib. sect. 132, p. Iv. ' 

Sect. 117. /&. sect. 133,p.lT. 

Sect. 118. Ib. sect 134, p. Iv. 

Sect 119. Ib. sect 13.5, p. Ivi. 

Sect 120. Ib sect 136, p. IvL 
Sect 121. Jb. sect. 137, p. Iri. 

Sect 122. Ib. sect 138, p. Ivi. 

Sect. 123. /%. sect 139, p.lvil. 

124. And be it enacted, that nothing in this Act contained 
shall be construed to alter or affinirt the Court of Hustings in 
the said City of London, or the Court of our Lady the (lucen 
holden before the Lord Mayor and Aldermen in the Chaml>er of 
the Guildhall of tJ^e City of London, or to take away, lessen, 
or diminish the powers and urisdictiotis of the said Courts or 
either of them. 

fnterpreta- 125. And be it enacted, that in construing this Act the word 
i.ou of Act. u jjQ understood to mean a body politic, coj'porate, 

or collegiate, as well as individual; and every word importing 
. tlie singular numbw shall, where necessary to give full effect tu 
the enactments herein contained, be undevstood'to mean several 
persons or things as well as one person or tiling*, and every 
w'urd importing the masculine gender shall, where iiecessaiy, 
be understood to mean a female as well as a-male; and the 
words “ Mayor, Aldermen, and Commons,” shall be understood to 
mean the Mayor, Aldermen, and Commons in common council 
av'Sembled: and the words the Court” shall be understood to 
mean the Sheriffs' Court holden under the provisions and for 


Act nut to 
ttflbct Court 
of Hustings 
or Lord 
Hayor’s ^ 
Court. 
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tho porposOB of this Act; and the term ^Landlord” shall bo 
understood to mean the person entitled to the immediate rever¬ 
sion of the luids, or, if the property be holden m joint tenancy, 
coparcenary, or tenancy in common, shall be understood to mean 
any one of the persons entitled to such reversion; and tlie word 
“ Clerk” shall be nnderstood to mean “ Chief Clerk” or “ Regis¬ 
trar;” and the words **^Attomoy-at-tiaw ” diall be understood 
to include a Solicitor in any Court of Equity; and tho word 
Agent” shall bo understood to mean any person usually em¬ 
ployed by tho landlord in the letting of lands, or in the collec¬ 
tion of the rents thereof, or specially authorized to act in any 
particular matter by wnting under the hand of such landlord; 
and the word “ BailifT' shall be luider&tood to include CMof 
Bailiff; unless in any of these cases tliere be soTnetlilng in tho 
context inconsistent with such meaning. 

126. And be it enacted, that the costs, charges, and expenses Expenses oi 
attending or incident to the applying fen*, obtaining, andpessing 
this Act shall be paid and defi'ayed by, from, and out of the 
moneys which have from time to time been paid into the Chamber 
of Loudon on account of the business transacted m tho said 
Court of Requests hereby abolished, or which shall be paid to 
the Treasure* of the Court to be holden under this Act. 

127* And be it enacted, that this Act shall commence and Cummcnce- 
take effect on the twenty-ninth day uf September next after the 
passing hcrooi". 

128 And be it enacted, that this Act shall be a Public Act, Public Aut. 
and shall bejndicially taken notice of as such. 


Schedule (A) same as Schedule (D) of 9 & 10 Yict. c. 95, 
ante, pp. Ixiji—Ixv, 
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RULES OF PRACTICE AND FORMS 


FOU THE 

COUNTY COURTS IN ENGLAND. 


W/iBUBAS by an Act made :uiil passed in the session of Parliament helil 
in the ninth and tenth years of the reign of Her present Majesty, Intilnlcd 
An Act for tlie more easy Ttecovory of Small Debts and Demands in 
Kngland,” it is amongst other things enacted, that five of t!»o Judges of 
the Superior Courts of Common Law at Westminster, inclnding the Lord 
Chief Justice of the Court of Queen's Bench, the Lord Chief Justice of 
the Court of Common Picas, and the Lord Cliief Baron of the Court of 
Exchei^ner, or one of the said Chiefs, at the least, shall have power to 
make and issue all the general rules for regulating the practice and pro¬ 
ceedings of the County Courts holden under the said Act; and also to 
frame forms for every proceeding in the said Courts for which they shall 
think it necessary that a form be provided; and also for keeping all l)ooks, 
entries, and accounts, to be kept by the Clerks of tbe said Courts, and 
from time to time to alter any such rule or fu-m, and that the rules so 
made, and the forms so framed, shall be observed and used in all the Cnnrts 
holden under tiic said Act. 

In pursuance of such power, therefore, it is hereby ordered that the 
following be the 

RULES OF PRACTICE AND FORMS FOR THE COUNTY COURTS IN 

ENOCiAND. 

1. Every plaint must be entered upon application at the oflice of the 
Clerk, pursuant to the form in the plaint book in the schedule to these 
rules annexed. 

2. On entering the plaint, the plaintiff shall, if the sum souglit to be 
recovei^ shall exceed 5/., deliver at the otficc of the Clerk as many copies 
of a statement of the particulars of his demand or cause of action as tliere 
are defendants, with an additional copy to file: provided always, that in all 
cases, the Jndge, in his discretion, and on such terms as be may think fit, 
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maj adjourn the catue at the bearing, for the deliyeiy of a etatement of 
particolurs, or further particulars. 

3. At the lime of entering the pl^t, the Clerk of the Court shall give 
to the plaintiff a note according to the form in the said schedule; and no 
money shall be paid out of Court to the plaintiff unless on production of 
such note, or by order of the Judge. 

4. The summons to appear to a plaint shall be issued according to tlu 
forms in tho schedule, and shall be dated as of the day on which the plaint 
was entered. 

5. The Clerk shall annex to each summons to be served, one of the 
copiesof tho statement of the particulars of the plaintiffs demand fur¬ 
nished to him pursuant to rule 2, sealed with the seal of the Court. 

6. Every such summons must be served ten clear days before the 
holding of the Court at which it shall be returnable. 

7. The service of any summons to appear to a plaint most be either 
personal, or by delivering the same to some person at the place of abode or 
tho place of busing of tho defendant 

8. Where a defendant shall be living or serving on board of any ship or 
vessel, or be residing or quartered in any barracks, and serving Her 
Majesty as a sddier or marine, it shall be sufficient service to deliver tho 
summons to tho senior officer on board, or to the peiuon who may at the 
time have charge of such ship or vessel, or to the adjutant of the corps, 
or any officer or sergeant of the company to which such soldier or marine 
shall belong or be attached. 

9. Where a defendant shall be working in any mine or other works 
carried on under ground, and Uie bailiff shall not bo able to serve him 
with a summons, as hereinbefore directed, it shall be sufficient service to 
deliver tho summons to the engine-man, banks-man, or other persem in 
charge of such mine or works. 

10. Where any defendant shall, by keeping his house or place of abode 
closed, or by violence or threats prevent any Bailiff from serving the sum¬ 
mons as hereinbefore diluted, and such summons shall have been affixed 
on the door of such house or place of abode, or otherwise served as nearly 
as may be according to tho mode hereinbefore directed, such service shall 
be deemed good service. 

11. Provided that in cases where a summons to appear to a plaint 
shall not have been served persraudly, and the defendant shall not appear 
at the return day, it must be proved to the satisfaction of the Judge, that 
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the service of such summons has come to the knowled^ of the defendant 
ten ciear days before the said return day. 

12. Where any such summons has not been served as hereinbefore 
directed^ the Judge may, in his discretion, in order to save the Statute of 
Limitations, direct another summons, or snccesffive summonses to he issued, 
bearing the same date and number as the first summons. 

13. The Bailiff who servos a summons to appear to a plaint shall 
endorse on a copy uf such summons the time and manner of the service 
thereof, and shall produce such copy, so endorsed, at the Court at which 
such summons shall be returnable, and such copy shall be filed by the 
Clerk of the Court. 

14. The abov'e rules, except rule 11, as to the mode of service of Bum> 
monscs to appear to a plaint, shall apply to the service of all summonses, 
judgments, orders, notices, and process, whatsoever, issuing under the 
authority of the said Act, except where otherwise directed by the said 
Act, or any rule made under the authority thereof. 

15. Where the defendant pays money into Court, the same must be paid 
into Court five clear days before the return of the summous. 

16. If the plaintiff elect to accept in full satisfaction of the debt or 
damages claimed, such part thereof as shall, have been paid into Court by 
the defendant, and shall give a written notice to that effect to the Clerk of 
the Court and a like notice to the defendant by serving the same on sncli 
defendant personally or leaving it at his place of abode or basiness, three 
deal' (lays before the return of the summons, the action shall be dis¬ 
continued, and the plaintiff sliall not be liable to any furtl^ costs. But 
in default of giving such notice, the suit will proceed :* and if the plaintiff 
do not appear at the bearing, he shall be liable to pay to the defendant 
such costs as he may incur in apj)earing to tij the cause, or such other 
sum of money as the Judge may order. 

17. Where a defendant desires to set off any debt or demand alleged to 
be due to him by the plaintiff, he give notice thereof in writing to 
the Clerk of the Court, and deliver to such Clerk two copies of a statement 
of the particulars of such set-off five clear days before the return of the 
summons. 

18. The Clerk of the Court shall give to the pluntiff a notice of such 
sot-od*, according to the form in the schedule, in manner directed by the 
Act, tc^ether with one of the copies of such particulars of set-off, sealed 
with the seal of the Court: provided always, that where such notice shall 
not have been given, the Judge, in his discretion and on such terms as lie 
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shall think fit, may adjoarn tho hearing of the cause, to enable the 
defendant to give such notice such nombor of days before the day to which 
the hejirmg may be adjourned, as the -Tndge shall think proper. 

19. Where a defendant intends to rely on the special defence of infancy, 
coverture, the Statute of Limitations, or his discharge under any statute 
relating to bankrupts, or any Act for the relief of insolvent debtors, he 
shall give notice thereof in writing to the Clerk of the 00011, five clear 
days before the day on which the summons is returnable: provided always, 
that where such notice shall not have been given, the Judge, in his dis¬ 
cretion, and on sneh terms as he shall think fit, may ^joum the hearing 
of the cause, to enable tlie defendant to give such notice such nnmber of 
days before the day to which the hearing may bo adjourned, as the Judge 
may think proper. 

20. Every notice of a demand of a Jury, where the debt or demand 
claimed shall exceed five pounds, must be made in writing to tho Clerk of 
the Court, two dear days before the return of the summons. 

21. No applicatioc for a new trial, or to ^t adde any proceedings, shall be 
made subsequently to the Court at which such trial or other proceeding 
shall have been had unless the party making such application shall have 
given a written notice thereof to the Clerk of the Court at his office, and 
to the other poriy, by serving the same pei'sonally on such party, or leaving 
tlie same at his usual place of abode or business, seven clear days before 
the time of bolding the Court at which sudi application shall be made. 

22. Whore any money is paid into Court under atiy execution or order of 
the Court, if the Clerk receivo notice from any party of his intention to 
apply to the Court to set aside the execution or order under which such 
money is paid into Court, the Clerk shall retain the same, until after such 
Application has been determined, or until the Judge shall otherwise order. 

23. Wlicn any order is made for the payment of any debt, damages, 
costs, or other stun of money by instalments, such instahnents shall be 
payable at the office the Clerk of the Court, at such periods as the 
t^ourt shall order; and if no order bo made, then the first shall become due 
at the expiration of one calendar month from the day of making the order, 
and every successive instalment at like periods of a calendar month from 
the day of the previons instalment becoming doe. 

24. Where any cattle, goods, or chattels, taken as a distress for rent in 
arrear, or damage feasant, shall have been replevied by the Sheriff, the par^ 
at whose instance snch replevin ^all have been made, shall enter his plaint 
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ill tlie Court held under the authority of tliia Act, for the district witliin 
which such distress may have been made. 

25. On entering a plaint in replevin, the plaintiif most specify and 
describe in a statement of particulars, Ihc cattle, or the several goods and 
chattels taken under the distress and of the taking of which he oomplains. 

26. All actions of replevin in cases of distress for rent in arrear, or 
damage feasant, shall be tried in a summ.ary way as other actions in the 
Courts held under the authority of this Act, and the judgment tlicrcin, in 
ordinary cases, whether for piaintilT or defendant, shall be according to the 
forms in the schedule, or to the like effect. 

27. Execution on a judgment is not to issue by or against any person 
not a party to such suit, without a plaint and summons upon the judgment, 
the proceedings In which shall be the same as in ordinary cases. 

28. Whore ujudgmunC has boi'ii given for or against a person decotised, 
his executors or administrators may In the same manner sue or be sued 
npou the judgment. 

29. The ordinary judgment against executors or administrators shall be, 
to pay the debt or damages and costs to be levied out of the goods of ti)c 
deceased in their hands, and as to the costs, if thcro are no such goods, 
then to bo levied out of their own goods. 

30. Where the defence is, that executors or aclramistrators have fully 
odministeiHsl, if it be adjudged by the Court that they have assets not 
administered, then a hke judgment shall go as in the above case, but only 
as to the goods of the deceased, to the amount proved to be in tlieir hnnd.s. 
and of assets quando accidenntf as to the residue: the judgment as to 
costs shall be, that they be levied de bonis testatot'is s/, et jti mn, de 
bonis propt'iis. 

31. If the sole detbnee by executors or administrators be, that they liav<‘ 
fully administered, and the judgment of tho Court is for the defendants, it 
shall be, that the amount found to be due be paid and levied out of tho 
assets of the deceased quando acciderint, and the costs shall be in the dis¬ 
cretion of the Judge. 

32. Where judgment has been given against executors and adminis¬ 
trators, tliat the amount be levied upon assets of tlie dtM^eased quando 
acciderint, the plmntiff may at any time proceed by plaint against tliem, 
suggesting that assets have come to tlieir hands, and the Couru shall 
proceed and give jadgment thereon, if for the plaintiff, as in rule 29, and 
if for the defendants, they shall he entitled to their costs. 

e 3 
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33. Where judgment has been giyen that the debt (or damagee) and 
costs be levied de bonia testatorUf and the plalnUff complains that the 
defendants have been gnnt 7 of a devastovUi inasmach as no goods of the 
deceased are forthcoming to satisfy the execution issued, then a sununons 
may be taken out in tho form given in the scbednle, or to the like efibet, 
and therenpou, as in ordinary cas^^ the Court shall proceed to the bearing 
and judgment; and if judgment be given against such executors or 
administrators, then it shall bo that tltey pay tho debt, or damages and 
costs, to be levied de bonis testatoris si, et si non, de bonis propriis. 

34. Where, in an action against executors or administrators, the defence 
is that they are not executors or administratprs, or it is founded on some 
matter or thing arising since the death of the testator, or intestate, ex. gr. 
a release to the defendants, if tho judgment of the Court be against them, 
it shall be, that the debt, or damages, and costs, bo levied and paid de honis 
testatoris si, ^•c, ei si non, de honis proprm. 

35. Tho Judgo shall in each case order what number of witnesses shall 
be allowed on taxariou of costs, the allowance for whose attendance shall be 
according to the scale in the schedule, unless otherwise ordei*ed, but in no 
caso to oxcecd such scale. 

36. All costs shall be taxed by riie Clerk of the Court. 

37. No warrant of execution or commitment shall be executed after the 
espinitiou of two calendar months from the date thereof. 

38. Every summons for a party to appear to be examined upon oath, 
pursuant to the 98th section of tlie said Act, shall be served not less than 
three clear days before the day on which the party is required to appear to 
such summons: provide*! always, that service of such summons at any 
time before the time appointed for the appearance of such party, may be 
deemed by the Judge to be good service, if it shall be proved to his 
satisfaction, tiiat such party was about to remove out of the jurisdiction of 
the Court. ^ 

39. Where any claim shall be made to or in respect of any goods or 
chattels taken in execution under the process of any Court holden under 
the authority of the said Act, or in respect of the proceeds or value tliereof, 
by any landlord for rent, or by any person not being the party against 
whom such process has issued, and summonses have been issued cm the 
application of the officer charged with the execution!^ such process, such 
summonses shall be served in such time and manner as hereinbefore 
directed for a summons to appear to a plaint, and the claimant shall be 
deemed the plaintiff, and the execution creditor the defendant; and the 
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claimant shall, five clear days before the daj on which the summonses arc 
returnable, deliver to the said olHcer, or leave at the office of the Clerk of 
the Court, a particular of any goods or chattels alleged to be the property 
of the claimant, and the grounds of his claim, or in case of a claim for 
rent, of the aroonnt thereof, and for what period the same is claimed to be 
due. 

40. The Clerk of every Court shall keep the several books, and in the 
form in the schedule. 

41. Every entry iu snch books shall have a number prefixed, correspond¬ 
ing with the number of the plaint to which It refers. 

42. The Clerk of every Court shall have an office at each place where 
the Oouit of which he is Clerk is held. 

43. All matters or things required to be done by the Clerk of the 
Court may be done by the Clerk of tlio Court, or by tUo Assistant Clerk 
or Clerks provided by him. 

44. Tlie office of the Clerk shall be open doily, and the office hours 
shall be from ten o'clock in the morning until four in the afternoon. 

45. At every Court, or at such other times as tlie Judge sliall requii'e, 
tlie High Bailiff shall deliver a statement or return, pursuant to the form 
in the schedule, of what shall have been done since his last return under 
every process of execution or commitment, which he shall have been 
required to execute. 

4fi. Eight days before the day of tlie bolding of the Court, the High 
Bailiff shall deliver to the Clerk of the Court a list of all sunmionses to 
apiiear which shall have been served, and the Clerk shall fortliwith stick 
up such list in his office. 

47. Every Higli Bailiff required to execute any warrant of execution or 

commitment issuing out of any other Court, shall make a return to such 
last-mentioned Court forthwith on the execution thereof; he stiall 

not have executed such warrant, he shall return the same ^'tfae expiratiem 
of two calendar months fi*om the date thereof. 

48. Every Bailiff levying or receiving any money by virtnc of any 
process issuing out of the Court of which ho is Bailiff, shall, within three 
days after the receipt thereof, pay over the same to the Clerk of such 
Court. 

49. If any High Bmliff shall have levied or received any money under 
any process issmng out of any other Court, he shall, within three days 
from the receipt thereof, pay over such money, retaining the fees for 
execution thereof, to the High Bailiff of such last-mentioned Court. 
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50. No Buch summons, notice, order, or other process shall l?e served ou 
Sunday, Christmas-day, or Good Friday; bat such dajrB shall be counted in 
the computation of the time required by tiiese rules, unless any of such 
days shall be the last day of such time, in which case it shall be excluded 
from such computation. 

51. In case of proceedings not provided for by the forms in the schedule, 
the Glerh of the Court shall issue the necessary process, using, where 
practicable, the forms prescribed in the schedule as guides in training the 
same. 

52. Wherever the singular number is used in these rules in reference to 
persons or things, it shall be nnderstood, when necessary to give full effect 
to the rule, to mean several persons or things; and every word importing 
the masculine gender shall in like manner, wbeu necessary, be understood 
to include t^e feminine gender. 

KuBD. pQLliOCK. 

' Wm. W1«HTMA2T. 

C. CUESSWELL. 

W. Eri.e. 

E. V. WlIXlAMS. 
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^Summons to appear to Plaints 

No. of Plaint, 

In the County Court of at 

(Seal.) A. n., Plaintiff, 

against 

G. D., Deffndunt. 

You are hereby sommoned to appear at a County Court to be lioldon 
at on the day of at the hour of in the 

forenoon, to answer the above-named plaintiff' in an action on contract [or 
in an action fw' tort], for [hero state the substance of the cause of action] 

Z 8. d. 

Debt or claim. 

Cost of summons and service .... 

Paying money into and out of Court, entering) 
satisfaction, &c. ..... 5 


£ 

\the particulars of which are hereto annexed^ where the cause of action 
exceeds 51.]; and take notice, that in case yon shall liavo been personally 
served with this summons, an application may be made immediately after 
a judgment has been obtained a^nst you, to commit you to prison, under 
the provisions of the statute in that behalf made and provided, in which 
case the Judge of the said Court will proceed to hear and determine such 
application, and make such order thereupon as he shall tliink fit, whether 
you shall be then present or not. 

Given under the seal of the said Court, this day of 18 . 

Clerk of the Court. 

To the above-named defendant. 


N.B.—See notice at back of this sammons. 
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Notice* 

N.B.—If 70 a admit the whole or any part of the plaintiif'a demand) by 
paying into the office of the Clerk of the Court at the amount so 

admitted, together with the costs, five clear da^ before the day of appear¬ 
ance, yon will avoid any farther costs, unless, in case of part payment, the 
plaintifi' at the hearing shall prove a demand against you exceeding the 
sum 80 pmd into Court. 

If you have any defence to the demand, by way of set-off, or on account 
of your being an infant, or married woman, or by reason of the Statute of 
Limitations, or of your discharge by bankruptcy, or under any act for the 
relief of insolvent debtors, the same cannot be admit^ unless you give 
notice thereof in writing, and if a set-off, of the particulars of such set-off, 
to the Clerk of tlie Court, at the above-named office, five clear days before 
the day of bearing. 

If the debt or claim exceed five pounds, you may have the cause tried by 
a jury, on giving notice thereof in writing at the said office of the Clerk 
two clear days at least before the day of trial, and on payment of the fees 
for summoning, and payable to such jury. 

Notices of defence cannot bo served unless the fees for entering and 
serving the samo be paid at the time the notices are given. 

You may have a summons to compel the attendance of any wituess, and 
the production of any books or documents, on applying at the office of the 
Clerk of the Court. 

Bring this summons with yon when you come to the Court or to the 
office of the Clerk. Office hours from 10 to 4, 


2 .—Summons to a Tenant holding ovtsi\ * 

No. 

In the County Court of at 

(Seal,) A. B., Plaintiff, 

against 

0. D., Defendant, 

You ai-e hereby summoned to appear at a County Court to be holden 
at on the day of at the hour of ' in the 

forenoon, to answer to the above-named plaintiff, wherefore you neglect or 
refuse to quit mid deliver up io him possession of a certab [messuage tcith 
appurtenances or part qf a houses as the case may be] situate at 
And take notice, if you do not appear at the said Court, and show cause 
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why you do not qnit and deliver np possession as aforesaid, you may, by 
order of the Court, be turned oat of the possesion held by you. 

Given under the seal of the Court, this day of 18 

Clerk of the Court. 

To the above-named defendant. 


3 .—Summons on Devastavk. 

No. 

In the County Court of at 

(Seal.) A. B., Plaintiff, 

against 

C. D., Executor of E. F., deceased, Defendant. 

You hereby summoned to appear at a County Court to be holdcn 
at on the day of at the hour of in the 

forenoon, to answer tho alx>ve-named plaintiff in au action of contract, for 
that you, the defendant, have withheld, wasted, and put to your own use, 
divers goods and chattels which were the prop^y of £. F., deceased, at 
the time of his death, and whidi camo to the bands of you, tlio defendant, 
as executor of the said £. F., to be administered, whereby the judgment 
recovered against you by the said plaintiff at this Court [or at ihe Comty 
Covrl held at w the county of ] on the day of 

[u8 tlie case may bej remains uasatisffed. 

And take noticc>~-[Conclnde and add notice as in Form 1.] 


4 .—Plaintiffs Note on entering Plaint. 

No.* 

County Court%f at 

•£ : : fees paid. 

The above cansc [or causes^ will be tried at on at 

o'clock in the forenoon, 

To A. B., 

The above-named plaintiff. 

Office at 

Hours of attendance from 10 to 4. 

Take notice, you must bring this note with you when you come to the 


(bigned) 

Clerk of the Court. 


* Note.— ^VheTe a plaintiff enters several plaints, one note will be sufQcicnt by 
specifying the numbers of the plaints. 
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Court, or to tlie office of the Clerk, for an 7 purpoee, aiid iu case of loss of 
it, yon most imroodiately givo notice thereof at my office. 

Vou may have a sammoos to compel the attendance of any witnesses, 
or for the production of any books or documents you may require, on early 
application at tlio office of the Clerk, and on payment of the expenses thereof. 


5 .—Affidavit of service of Surm/ons wX of ilie IHstrioti or in case of 

WMvdddble absence of Bailiff. 

No. 

In the County Court of . at 

Between A. B., Plaintiff, 
and 

C. D., Defendant. 

E. P. of one of tlic Bailiffs of the County Court of 

[or of the said Court], makotb oath and saith, that he did, on the 
day of duly serve the said with a summons, [or other 

process]^ a true copy whereof is hereunto annexed, marked at 

witliln the jurisdiction of the said County Court of by 

delivering the same personally to the said C. D. [Tf the service was not 
personal, state how served.] £. 7. 

Sworn before me, &c., the day of 

[Indorse the summons or other process, “ this paper marked is 

the paper referred to in the annexed affidavit.”] 


6.—Aoisce of Payment of the whole Claim. 

No. 

In the County Court of at 

(Seal.) Bet^'een A. B., Plaintiff, 

and 

C. D., Defendant. 

I do hereby give you notice, that the above*named defendant has paid 
into Court the sum of being the full amount of your demand in 

this action, together with the costs inenrred by you therein. 

Given under the seal of the Court this day of 18 

Clerk of the Court. 


To 


the above-named pl^tiff. 
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7 .—Payment af part of <4e Claim into Court, 

No. 

Ill tho County Court of at 

(Seal.) Between A. B., 

and 

C. i)., Doiendant. 

Take notice, that the sum of £ has been paid into Court by 

tlic above-named defendant, together with the snm of £ for the 

costs incurred by you up to the time of such payment; and in case you 
shall accept tho same in full satisfaction of your deiiiaud, you must j;ive a 
written notice to that effect to the Clerk of the Court, and a like notice to 
the said defendant, by serving the same on him personally, or by leaving it 
at his place of abodo or business, three clear days before tbe day of trial, 
otherwise you will be liable to pay to tbe smd defendant such costs as he 
may incur in tins action after payment into Court-, as aforesaid. 

Given under tlio seal of the Court this day of 18 

Clerk of the Court. 

To tho above-named plaintiff. 


8 .—Notice of Set-off, 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. O,, Defendant. 

The above-named defendant has given notice that he will, at the bearing 
of this cause, claim a set-off against any debt or demand to be proved 
against him by you, and the particulars of such sot-off arc annc.sed hereto 
Given nnder the seal <ff the Court this day of 18 . 

Clerk of the said Court. 

To the above-named plaintiff. 

[Annex to this notice the particulars of set-off as furnished by the 
defendant, sealed with the seal of the Court.] 
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9 .—Notice of other Defences, 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Take notice, that npon tlte hearing cff this cause the defendant intends 
to give in evidence and rely upon the following ground of defence, in answer 
to the action. 

Dated this day of 18 . 

Clerk of the said Conrt. 

To A. B., the above-named plaintiff. 

1. That ho, the defendant, was an infant within the age of twenty-one 
years when the supposed claim arose [or the supposed contract or agree¬ 
ment was mede], 

2. That she, tlie defendant, was, at the time when the supposed claim 

arose [or of making the supposed contract or agreement,] the wife 
of of 

3. That the claim for which ho, the defendant, has been summoned, is 
barred by the Statute of Limitations. 

4. That the defendant is a certificated bankrupt, and obtained his cer¬ 
tificate before the commencement of this suit. 

5. That the defendant was duly discharged under an Act for tlie relief of 

insolvent debtors, on the day of at a court held at 


10 .—Summons fo Jurors, 

No. 

In the County Court of at 

(Seal.) 

You are hereby summoned to appear and serve as a juror in this Court, 
at on the day of at the honr of 

upon the tnal of the several cases to be then and there tried by j dries, and 
in default of attendance you will be liable to a penalty of 5l. by the statute 
of 9 & 10 Viet. c. 96. 

Given under the seal of the Court this day of 18 

Clerk of the smd Court. 


To 


of 
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No, 


11.—(7ferik*« Notice of Jury. 


In the County Court of 
(Seal.) 


at 


Between A. B., Plmtiff, 
and 


Take notice, 
above-named 

To 


C. D., Defendant. 

that the above-named cause will be tried by a jury, the 
having demanded a jury therein. 

Clerk of the Court. 


the above-named 


12 .—Swnumns to Witness. 

No. 

In the County Court of at 

(Seal.) Between A. B., ITaiutiff, 

and 

C. D., Defendant. 

You ai'e hereby required to attend at \tfie Cowi-h&use^ at on 

the day of at the hour of to give 

evidence in the above cause on behalf of the above-named \and 

ihm and there to have and produce (state any particular documents re¬ 
quired) and all other hooks, papers, wrUings, and other documents reading 
to the said acUon, vihich may he in your custody, possession, or poujer]. 
In default of your attendance, yon will be liable to a penalty of 10?. under 
the atatutf of 9 & 10 Vact. c. 95. 

Given under the seal of the Conrt tliis day of 18 . 

Clerk of the said Court. 

To of 


13.— Order for Payment of Penalty by a Witness. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Whereas it has been made to appear to the Court tliat £. K., of 
was duly summoned to be and appear as a witness in this action, at a 
Cemnty Court at on the day of [on<f 

<dsn to produce^ as the case may be], and tliat payment [or a tender of 



• CXVl 


APPENDIX. 


payment\ of his reasonable expenses was duly made to him the said £. F.: 
And whereas tlic said £. F. did not appear, dec., on, &c., in obedience to 
the said summons ^or having appeared in pursuance of the said aummons, 
did toilfally I'efuse to be sworn and to give evidence in the said action (or 
to produce such, : 

Now the said Court doth hereby order that the said £. F. shall pay a 
fine of £ for such neglect [or r^usal] to the Clerk of this Court, 

on or before the day of [or ; and that the 

sum of £ part of the said fine, shall be paid by the said Clerk to 

the in this action, being the party ii^ured by such n^lect [or 

refiisaV^ of the said E. F. 

Given under the seal of tho Court this day of 18 . 

By the Court, 

Clerk. 


W.'^Orderfor Costs to Defendant where Plaintiff' does not appear. 

No. 

In the County Court of at 

(Seal.) Between A. B., Flaintiff, 

and 

O. D., Defendant. 

Upon hearing the dufendant in this action, and it appearing to the Court 
here that the plaintiff therein has not appeared at this Coart on tho 
day of (being the day appointed for the trial thereof) to prosecute 

the samo agmnst the defendant, it is awarded and ordered by the Judge of 
the said Court that the sum of £ shall be paid by the plaintiff 

to the defendant forthwith [or on or before the day of ], 

by way of costs and satisfaction for his trouble and attendance in that behalf. 

Given under the seal of the Court tins day of 18 

By the Court, 

Clerk. 


15.— Order to adjourn Proceedings. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff. 

aud 

C. D., Defendant. 

It is ordered, that the trial of this action be adjourned until 
upon [here state the terms and conditions of the adjournment, if any]. 
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Given under the seal of the Conrt this day of 18 

By the Court, 

Clerk. 


16.—Order to suspend Order or Judgment. 

No. 

Iu.the County Court of at 

(Seal.) Between A. B., Pliuntifl', 

and 

C. D., Defendant. 

It is ordered, that an order of this Com*t bearing date [or the 

jt^ment herein, or execution herein issued against the goods or person of 
the d^endant\ be suspended until [uponpayment of costs hy 3 

Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk. 


17.— Order to rescind a former Ord^r. 

No. 

In the County Court of at 

(Seal.) Between A. B., riaintiff. 

and 

C. D., Defendant. 

It is ordered tliat a certain order of this Court in this action, bearing 
date the day of be rescinded. 

Given under the seal of the Court this day of 18 

By the Court, 

Clerk. 


No. 


18.—Orcier to stay Proceedings. 


In the County Court of at 

(Seal.) Betweeen A. B.. Plaintifl’, 

^d 

C. D., defendant. 

■It is ordered, that all further proceediugs in this action be stayed. 
Given under the seal of the Court this day of 18 

By the Court, 


Clerk. 
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19.—Orcter/or a New Trial. 

No. 

Iq the County Court of at 

(Seal.) Between A, B., Plaintiff, 

and 

C. D., Defendant. 

It ia ordered, that the judg^nent in tins case, and all Bubsequeol pro¬ 
ceedings thereon be set aside, and a new trial had between the parties 
(m [set ont the terms or conditions, if an^, on which the order is 

made]. 

Given under the seal of the Court thib day of 18. 

By the Court, 

Clerk. 


20 .—Swumons to Plaintiff on InUrpkader, 

No. 

In the Count)' Court of at 

(Seal.) Between A. B., Plaintid, 

and 

0. !)., Defendant. 

Whereas of hath made a claim to certain goods and 

chattels [or money^ or /w’ certain rent due^ cf’C.], which have been 
seized and tidccn in execution under and by virtue of process issuing out 
of this Court, in this action; you are tlierefore hereby summoned and 
rciiuirod to bo and appear before the Judge of the said Court, at 
on at the hour-'of in the forenoon, when the said clulm 

will be adjudicated upon, and such order made thereupon as to the Judge shall 
seem fit. 

Given under the seal of the Court this day of . 8 . 

Clerk of the said Court. 

To > the above-named plaintiff. 

iVbte.—The claimant is called upon to |nve the particulars of bis claim, 
which you may inspect on application at the office of tho Clerk of the Court 
four days before the day of liearing. 
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2].— InUriii&xdet' Summons to Claimant, 

Xo. 

Jti tliC County Court of nfc 

(Seal.) Between A. B., Plaiutift*, 

and 

C. D.f Defendant. 

You are hereby summoned and required to appear at a Court to be holden 
on next, at, &c., at the hour, &c., touching a claim made by you 

to certain goods and chattels [or mofieya, ^-c., or for certain rent dtte on 
], seized aud taken in execution under process issued out of this 
Court, in this action; and in default of your then establishing such claim, 
the said goods and chattds will be sold [or tke said mon^s, paid oim''] 

according to the exigency of tho said process; and take notice, that you are 
hereby required, tiTc days before tho said day of to 

deliver to the ofiiccr in charge of the said process, or to leave nt my uiBcc 
at a particular of the goods or chattels so claimed by you, and of 

the grounds of your claim [or of the amotmt of 7'ent claimed, and for what 
periofl line']. 

Given under the seal of the Court this day of 18 

Clerk of the said Court. 

To of 


22.-^ Order on an Interpleader Summons. 

No. 

In the Connty Court of at 

(Seal.) Between A. B., Plaintiff; 

and 

C. D., Defendant. 

It is hereby ordered, touching the claim of £. F. to certain goods' and 
chattels [or moneys, ^.] seized and taken in execution in this action, 
which said E. F. has been duly suimnoned to support his claim at this 
Court, that the said goods and (diattels [or moneys, or part, thereof, to 
unt„ specifying them] are the property of the said £. F. [or of the said 
defendant, as the case may be]; and it is further ordered, tJiat the ctbts of 
this proceeding, amounting to be paid by the said to the 

Clerk of tlie Court, at his office in for the use of the said 

on or before the day of 
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18 


Giron under the seal of the Court tliis day of 

By Court, 

OiEce boars f4)m 10 till 4. 


Clerk. 


23 .—Jwlyment against Defendant for Payment of D^l or Damages.'* 
No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

'C. D., Defendant. 

Upon hearini; this cause at a Court holdcn at on the 

(lay oi' it is ndjuiiged, that the said plaintiff do recover against the 

said defendant the sum of £ for his debt [or damages hy him sus- 

taineiX\y together with tho costs of suit, amountlngto the sum of £ 

And it is ordered that the said defendwt do pay the same to the Clerk of 
tlie Court at bis office in on or before the day of 

Given under the seal of tBe Cowt this * day of , 18 . 

By tlie Court, 

Clerk. 

Attendance at the office from 10 till 4 o’clock. 


24 .—Judgnient against Defendant when the Debt or Damages are made 

payedile by Instalments. 


No. 


In the County Court of 
(Seal.) 


at 


Betw'cen A, B., Plaintiff, 
and 

C. D., Defendant, 


Upon the hearing of this cause at a Court holden at on the 

day of it is adjudged, that the said plaintiff do recover 

against the said defendant the sum of £ for his debt [or damages 

by him snstained"] in a certain action, together with the costa^^of suit 
amounting to the sum of £ by instalments, the first 

instalment to be paid upon the day of . Such payments to 

be made at tho office of the Cl|p^of this Court, at 

£ ^ 

* This form may be umhI ui lepleviu uheie judgment Is given fui theplidiitiff. 
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GWen tmder the seal of tbs Court tMs daj of 16 

Bj* the Court, 


Clerk. 


hours from 10 till 4. 


In the Countj Court of 
(Seal.) 

At a Court liold^ at 


l^t.^-sTudgment agoinH Plaintiff Jar CosU and Satisjaction to X>Jendant 

and for his Costs of Stdt 
No. 

at 

Between A. B., PlainthT, 
and 

C. D., Defendant, 

on the day of it was 

adjudged, that judgment should pass against the said plaintiff, and tliat 
the said pluntiff should pay the sum of X to the said defendant, 

by way of coats and satisfaction for his trouble and attendance in that 
behalf, and the further sum of £ for his costs and charges by the 

sud defendant about his suit in that behalf expended, amounting together 
to the sum of .£ on or before the day of . It is 

therefore ordered, that the said plaintiff do pay the same to the Clerk of the 
Court, at his office at on or before the day 

Given under tiie seal of the Court this day of 18 

By tho Court, 

Clerk. 


Office hours from 10 till 4. 


26 .—Execution against the Goods <JDefendant. 

No. 

In the County Court of - “ at * 

(Seal.) Between A. B., Plaintiff. 

and 

C. D., Defendant. 

Whereas ai-i^ounty Court duly Holden at on the day 

of at ' ^ within the jurisdiction of the Court, before 
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the Jadge of the sud Court, the said plaintiff, bj the considera' 
tion and judgment of the said Court, recovered a^inst the said defendant 
the sum of £ for a catain debt before that time due and owing to 

the said plaintiff [or for certain damagci by him sustained, and by the said 
Court moarded to he paid to him the said plaintiff^ together with the costs 
of suit, bj the said plaintiff in that behalf expended: and whereas the said 
defendant, by an order of the said Court, bearing date Uie day and year 
aforesud, was ordered to pay the said debt [or dasnages'^ together with the 
said costs, amounting together to the sum of £ [state the times 

for payment]: and whereas ^e said sum of £ [or ^ sum of 

£ being part of the said sum of £ ' as the case may be], 

has not been paid to the smd plaintiff, pursuant to the said order: these 
are therefore to require and order you forthwith to make and levy by distress 
and sale of the goods and chattels of the said defendant, wheresoerer they 
may be foond within the district of this Court (excepting the wearing 
apparel and bedding of the 8<ud defendant or his family, and the tools and 
implements of his trade, if any, to the value of five poxmds), the said sum 
of £ and also the costs of this exeentiem; and also to seize and 

take any money or bank-notes (whether of the Bank of England or of any 
other bank), and any cheques, bills of exchange, promissory notes, bonds, 
specialties, or seenrities for money, of the said defendant, whidi may be 
there found, or such pan or so much thereof as may be sufficient for the 
satisfying of this execution and the costs of making and executing the 
same. « 

Given under the seal of the Court this day of 18 

By the Court. 


[In cases of cross-judgments the execution must be stated to be for the 
balance ] 


Clerk of the said Court. 


To High Bailiff of the said Court, 

and other the Bailiffs thereof. 

Debt. £ 

Costs 

Execution. 
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Notice .—The goods and chattels are not to be sold until after the end of 
five dajsnext following the daj on which they may have been taken, unless 
tiiey be of a perishable nature, or at the request of the said defendant. 


27 .—Execution against ^ Goods of a Testator. 

No. 

In the County Court of at 

(Seal.) Between A. B., Phuntiff, 

and 

C. D., Executor of E. F., deceased, Defendant. 

Whereas at a Court duly holden at within the jurisdiction 

of the said Court, on the day of before 

the Judge of the stid Court, the said plaintifij by tlio consideration and 
judgment of the said Court, recovered against the stid defendant, as 
executor [car administrator'l of E. F. deceased, the sum of £ for a 

certain debt before that time due and owing to the said plaintiff by the said 
E. F. in his lifetime, together with the sum of £ for his costs of 

suit, by the said plaintiff' in that behalf expended: and whereas the said 
defendant, by an order of the said Court, bearing date the day and year 
aforesaid, was ordered to pay the stid debt [or damages] together with the 
said coste, amounting together to the sum of £ [state the time 

for payment]: and whereas the said sum of £ has not been paid 

to the stid pltintiff, pursuant to the said order: these are therefore to 
require and order you forthwith to make and levy by distress and sole of 
the goods and chattels which were the pr(q>erty of the said £. F. in his 
lifetime, in the hands of the said defendant to be administered, wheresoever 
they may be found within the district of this Court, the said sum of 
£ together with the costs of this execution; and also to seize and 

take any money or bank-notes (whether of the Bank of England or of any 
other bank), and any cheques, bills of exchange, promissory notes, bunds, 
spedalties, or securities for money, which were the |»rqperty of the said £. F. 
in his lifetime, which may there be found, at such part or so much thereof 
as may be sufficient for the satisfying of this execution and the costs of 
making and executing the same, if the «ud defendant hath so much thereof 
in lus hands to be administered: and if he hath not so much thereof in liis 
hands to be administered, then that you make and levy of the proper good^ 
and chattels, money, or bank notes (whether of the Bank of England or any 
other bank), and ^y cheques, bills of exchange, promissory notes, bonds, 

f2 
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specialties or securities for mone^, of tbe said defendant, the sum of 
£ for the costs and charges first above mentioned, and the costs 

of this execution, and of levying the same. 

Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk of the said Court. 

To High Bailiff of the stud Court, 

and the other Bailiffs thereof 

Debt. £ 

Costs. 

Execution. 


iVo^^.—The goods and chattels are not to be sold until after the end 
of five days next following the day on which they may have been taken, 
unless they be of a perishable nature, or at the request of the said defendant* 


28 .—Judgment against an Eacecutw* on a Devastavit. 

No. 

In the County Court of at 

(Seal.) Between Plaintiff, 

and 

C. D., Executor of E. F., deceased, Defendant. 

Upon tho hearing of this cause, at a Court holden at on 

the day of it is adjudged that the said defendant, being 

the executor of E. F., deceased, hath made away, wasted, and pot to his 
own use, divers goods and chattels, [or monegs, <fc. as the case may be], 
which were tho property of K. F., deceased, at the time of bis death, and 
which came to the hands of the sdd defendant as executor as aforesaid, to 
be administered, whereby a certain judgment recovered by the said plaintiff 
against the stud defendant as executor as aforesaid, at a Court held on 
the day of remains unsatisfied, and that the said de¬ 
fendant do pay the sum of £ recovered by the aaid judgment, 

together with the sum of £ the costs of this suit, to the Clerk of 

tho Court, at his ofiice, on or before, &c. [as the case may be] j and it is 
further adjudged, that if the said defendant make default in payment thereof* 
an execution shall issue to make and levy the said several sums of £ 
and £ of the goods and chattels of the sud E. K., if the said 
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defendant ha^ so much thereof in his bands to he admuustered, and if he 
hath not BO much thereof in his hands to be administered, then to be made 
and levied of the proper goods and diattels the said defendant 
Given under the sea] of the Court this day of 18 

By the Court. 

Note ,—The execution upon this order may be drawn from this form. 


29.— JudffmerU/or D^ertdant «» 
No. 


In the County Court of at 

(Seal.) Between A, B., Plaintilf, 

and 

C. D.| Defendant. 

Upon hearing this action of replevin at a Court holden at on 

the day of it is adjudged that the said plaintiff do return 

to the said defendant the cattle [or tfie goods or chattels, as the case may 
be, stating the particulars thereof] forthwith [or as the case may 

be]; and that the said defendant do recover ag^nst the said plaintiff the 
costs o£ suit, amonnting to the sum of £ ; and it is fuilher 

ordered, that the said defendant do pa}> the same to the Clerk of the Court 
at his office at on or before the day of 

Given under the seal of the Court this day of 18 . 


By the Court, 
Office houre from 10 till 4. 


Clerk. 


30 .—Jadgnimtfor Recovery of Tenement, 

No. ^ 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Upon the heming of this cause at a Court holden at ou 

the day of it is adjudged, that the said plaintiff do 

recover against the said defendant, poaseasion of a certain house [or land or 


Judgment for the plaintiff in Form No. 23. 

fa 
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part of a certain home] at together witli the costs of suit, 

amounting to the sum of £ and it is ordered that the said de¬ 

fendant do forthwith quit and delirer up p(»session of the said house [or 
^.] to the sud plaintiff; and that a warrant do forthwith issue, to mforce 
this adjudication, and to require and authorize the Bailiff of the said Court 
to give possession of the said bouse [or, to the sud plaintiff, within 
days from the date of such warrant; and it is further ordered, 
that the smd defendant do pay the said sum of £ • for the said 

plaintiffs costs, to the Clerk of this Court, at his office in on or 

before the day of 

Given under the seal of the Court this ' day of 18. 

By the Court, 

Clerk. 


Office hours from 10 till 4. 


Note .—The warrmit for the execution of this order may bo 

this form. 


drawn from 


31 .—Execution against the Goods of Plaintif. 

Ko. 

In tlic County Court of at 

(Seal.) Between A, B., Plaintiff, 

and 

C. D., Defendant. 

WheixuiS at a County Court duly holden at * within the jurisdic¬ 
tion of the smd Court, on the day of before the 

Judge of the said Court, the said |daintiff appeared [or did not appear] to 
prosecute his plmnt against the said defendant in an action of debt [or to 
recover damages] for [set out the substance of the jdaiut]; and whereas 
the smd plaintiff, at the hearing of the said plain^ did not make proof of 
his debt [or demand] to the satisfaction of the said Court, and thereupon 
it was oixlered and adjudged by the smd Court that judgment should be 
entered for the said defendant, and that the said plaintiff should pay to the 
said defendant the sum of £ by way of costs and satisfaction for bis 

trouble and attendance in that behalf, and the further sum of £ 
foi' his costs and charges by the said defendant about the said suit in that 
behalf expended, oipounting together to the sum of £ on or before 

tbo day of : and whereas the said sum of £ 

has not been paid to the said defondant, pursUaut -to the said judgment and 
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order: these ore therefore to require and order yxm forthwith to make and 
ierj by distress and side of the goods and chattels of the said pl^tifij 
wheresoever they may be fotmd within the district of this Oonrt (excepting 
the wearing apparel and bedding of the said plaintiff or his family, and the 
tools and implements of bis trade, if any, to the value of five pounds), the 
said sum of ^ and also the costs of this execution; and also to 

seise and take any mon^ or bank notes (whether of the Bank of England 
or of any other bank), and any cheques, bills of exchange, promisecry notes, 
bonds, specialties, or securities for money, of the said plaintiff, which may 
there be found, or such part or so much thereof as may be sufficient for the 
satisfying of this execution, and the costs of making and execnting the same. 

Given under the seal of the Coort this day of 18 

By the Court, 

Clerk of the said Court. 

To High Baliff of the said Court, 

and the other Bailiffs thei-eof. 

Costs. £ I 

Execution. 


Notice .—The goods and chattels m'e not to be sold until after the end of 
five days next following the day on which they may have been taken, unless 
they be of a perishable nature, or at the request of the said defendant. 


32 .—SummoTia to Defendant after Judgmmi. 

No. 

In the County Court of at 

. (Seal) Between A. B., Plaintiff, . 

and 

C. D., Defendant. 

Whereas at a County Court held at, &c., on, &c., the above-named 
fdaintiff obbuned a j ndgment [or orderj aguhst you for payment of 
for , which smd judgment [or orffer] still remains unsatisfied, you 
are therefore hereby summoned to appear at Uie County Court to be holdeu 
at, &c., on, &c., at the hour, & 0 ., to be then and there examined by the 
Judge of the s^ Court, touching your estate and effects, and the manner 
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and circumstances under which 70 a contracted the said debt [or incw'r^ 
ike damages at UabiUtg"] which was the subject of the action in which the • 
said judgment was obtained against you, and as to the means and ezpectap 
tion 70 a then had, and as to the property and means yon stiH have 
of discharging the said debt [or damages or ^ ^ 

pQSai yon may have made of any property. And take notice, that if yon 
do not appear in ooedience to this summons, yon may, by order of this 
Court, be committed to the common gaol [or other prison of tbe Court]. 

Given under the seal of the Court this day of IQ . 

By the Court, 

Clerk. 

Amount of judgment or order . £ 

Costs of this summons 


33.— VFrtJTorrf qf Commiifwnt in DeJmU of Appearance. 

No. 

In the County Court of at 

Between A. B., Plaintiff, 
and 

. C. D., Defendant. 

To the High and the other Bailiff of the said Court, and all 

Constables and Peace OfScers within the jurisdiction of the said Court, 
and to the Governor or Keeper of 
Whereas at a Goxmty Court duly hoklen at on the 

day of in the year of our Lord 18 , the above-named plaintifii by 

the judgment of tlie said Court, in a certain suit wherein the said Court 
had jurisdiction, I’ecovered against the abovo-namod defendant the sum 
of £ for bis debt [or damages^ as the cose may be], together with 

the sum of £ the costs of the said suit, and thereupon it was then 
and there ordered by the Kiid Court, that the said defendant should pay to 
the said pluntiff the said sums of £ and £ m recovere <1 

agmnst the said defendant as aformaid, on or before the day of, 

&C. [as the case may be]: and whereas the s^ defendant not having paid 
the smd sums of ^ and .£ pursuant to the said ordej', 

upon the aj^Hoation of the said plainrifT, a summons was duly issued from 
and out of the said Court against the said defendant, by which said sum* 
mons the said defendant was requu'ed to appear at the Coun^ Court 



SCHEDULE OF FORMS. OXXIX 

4 

of at on the day of, &c., to answer such qae6> 

tions as might he put to him touching [set out as in the sntnmons]: and 
whereas it was duly proved upon oath at the sud last-mentioned Court, 
that the said defendant was persoii^ly served with the said summons: and 
whereas the smd defendant did not attend as required by such summons 
or allege any sufficient excuse for not so attending, and thereupon it was 
ordered by the Judge of the said Court, that the said defendant should be 
committed for the term of days to the in the 

according to the form of the statute in that case mode and provided, or 
until he should be discharged by due course of law: these are therefore to 
require you, the said High Bailiff, Bailiffs, and others, to take the said 
defendant and to deliver him to the governor, &c. [or jbeej>er, ^. 3 ; and you 
the said governor [or keeper^ are hereby required to receive the 
said defendant, and him safely to keep in the for the term of 

days, from the arrest under this warrant, or until he shall be 
sooner discharged by due course of law. For which this shall be your 
sufficient warrant. 

Given nnder the seal of the Court this day of 18 

Clerk of the said Court. 


34.— WmTont of Cmmnitmenl afU^ Examination, 

No. 

In the County Court of at 

Between A, B., Plaintiff, 
and 

C. D., Defendant. 

To the High Bailiff and the other Bailiffs of the said Court, and all 
Constables and Peace Officers within the jurisdiction of the said Court, 
and to the Governor or Keeper of 

Whereas at a County Court duly holden at on the 

day of in the year of our Lord 18 , the above-named plaintiff, by 

the judgment of the said Court, in a certain suit wherein the said Court 
had jurisdiction, recovered against ^e above-named defendant the sum of 
£ for his debt [or demaget, as the case may be], together with 

the sum of £ the costs of the said suit; and thereupon it was 

then and there ordered by the said Court, that tlie said defendant should 
pay to the said plaintiff the sums of £ and £ so re¬ 

covered against the said defendant as aforesaid, on or b^re the 
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day ot\ dec. [as the case may be]: and whereas the sidd defendant not 
havijig paid the said sums of £ and £ pursuant to the 

said order, upon the application of the sud plaintiff, a summons was duly 
issued from and out of the said Court agunst the said defendant, by which 
scud stunmons the said defendant was required to appear at tlio said County 
Court of at on the day of, &c., to answer each 

questions as migJit be put to him touching [set out ns in the summons]: 
and whereas the defendant having duly appeared at the said Court, pursuant 
to the said summons, was examined touching, &c. [as in the summons]: 
and whereas it appeared upon such examination to the satisfaction of the 
Judge of the said Court, that [here insert the p^cular ground of commit* 
ment], and thereupon it was ordered by the said Judge, that the said 
defendant should be committed for the term of days to the 

in the according to the form of the statute in that case made and 

provided, or until he sliould be discharged by due course of law: these are 
therefore to require you, the said High Bailiff, Bailiffs, and others, to take 
the said defendant, and to deliver him to the governor, &c. [or he^er, ^. 3 ; 
and you the said governor, &c. [or keeper, t/o.] are hereby required to 
receive the said defendant, and him safoly to keep in the for the 

term of days, from the arrest under this warrant, or until he shall 

be sooner discharged by due course of law. For which this shall be your 
sufficient warrant. 

Given under the seal of the Court this day of 18 

(Seal.) Clerk of the said Court. 


85.—H’ommt of Commitment where Defendant appears and is examined 

at the time (f hearing. 

No. 

In the County Court of at 

Between A. B., Plaintiff, 
and 

C. !)«• Defendant. 

To 4he High Bailiff and the otlier Bailiff of the said Conrt, and all 
Constables and Peace Officers wildiin the. Jurisdiction of the siud Court, 
and to the Governor or Keeper of the Gaol at 
Whereas at a Court now holdeu at on this day of 

in the year of our Lord 18 , the above-named plaintffif, by the judgment 

of the smd Court, in a certain suit wheredn Uie said Court had juriadictiou, 
recovered against the above-named defendant the sum of £ for his 
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debt [or damagee']^ together witli the ram of £ the costs of the 

said suit; and thereopon it was then and there ordered bj the said Court, 
that the said defendant should forthwith paj to the said plaintiff the said 
sums of £ and £ so recovered against the said defendant: 

and whereas, the said defendant having per 8 onall 7 appeared to tlio sidd 
snmmons, and being present in Court, was, upon the application of the said 
plaintiff, then and there examined touching [set out as in the snmmonsj: 
and whereas it appeared upon such exaznination, to the satisfaction of the 
Judge of the said Court, that [here insert the porticalar gronnd of cost* 
mitment]: and thereupon the smd Judge of the said Court, by a certidn 
order bearing date the day of did order and adjudge the 

said defendant to be committed for the term of days to the 

in the or until ho should be discharged by due course of law: 

these are therefore to requii’e you the said High Buliff, Bailifis, and others, 
to take the said defendant, and to deliver him to the governor, &c. [or 
keeperf and you the said governor [or ibe^er, are hereby re¬ 

quired to receive the said defendant, and him safely to keep in the 
&c. for tlie term of days, from the arrest under this warrant, or 

until lie shall be sooner discharged by due course of law. For which this 
shall be your sufficient warrant- 

Given under the seal of the Court this day of 18 

(Seal.) Clerk of the said Court 


36 .—CerUfeatefor the Ditcharge of a Defendant from Cuetodg. 

No. 

In the County Court of at 

(Seal.) Between A. B.. I'lamtiff, 

and 

C. D., Defendant. 

1 do hereby certify that the above-named defendant, who was committ^ 
to your custody under and by virtue of a certain warrant of commitment 
under my hand and the seal of the said Court, and bearing date Gie 
day of for the space of days, has, since the issuing of the 

said warrant of commitment, to wit, on the day of 

current [or last past'\ paid and satisfied the debt [or damages^ otikeim- 
stedmenU of the said ddft or damages]i for the non-payment whereof he 
was BO committed as aforesaid, together with all fees, costs, and charges due 
and payable by him in respect thereof; and that the said defendant may in 
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respect of sudi warrant of commitment be forthwith discharged from and 
out of jour custody. 

By leave of the Judge of the said Gourtf 

Clerk of the said Court at 

> ( 

Givenunderthesealof the said Court this day of 18 

To the Governor or Keeper of the gaol at 


» 

37 .—AllMoancti to Witnesses 

Gentlemen, mcrchmits, bankers, and professional men . 
Tradesmen, auctioneers, accountants, clerks, and veomen 
Journeymen, labourers, and the like . . . . 

Travelling expenses per mile, one way. . . . 


s. d, 
. 7 6 

. 5 0 

. 2 0 

. 0 6 


38 .—Hefum t7te High Bailiff p, 123). 

I'rbd. Pollock. 
Wm. Wightman. 
C. Cbbsswbll. 
W. Eble. 

E. V. Williams. 



INSTRUCTIONS 


ISSUED BY THE DOEDS COKMISBIONBBS OV BEB MAJESTY'S 
TBEA8UBY TO TUB TBBASU&E&S OF COUNTY OOUBTS, 
UNDBB TUB ACT OP THE 9 & 10 VIOT. C. 96. 


1. The Treasurer will require tbo Clerk of everj Court to transmit to 
him immediately after the tenninatxon of each month, an account show¬ 
ing the amoimt of fees received under ^e authority cf the Act, during 
the month, distinguishing the Judge’s fees, the Clerk’s fees, the High 
Bailiff’s fees, and the General Fund fees, together with an acconnt of all 
fines levied during the month, and the expenses of levying the same. 
And likewise an account of the Suitors’ money, and the balance remaining 
in the hands of the Clerk at the termiuation of the said month; such ac> 
counts to be made out according to the Form marked A. And the Clerk 

every Court is, at the same time, to pay over to the Treasurer the 
amount of the Judge's fees, and of the General Fond fees, and also such 
portion of the Sultom’ Fund then in his hands as the Treasurer shall 
require. 

2. The Treasurer will audit the accounts of the Clerk quarterly, namdy, 
immediately after the 31st March, the 30th June, the 30th September, 
and the 31st December, in each year, or oftener in the large court towns, 
if lie shall deem it necessary. And at the teiiulnation of such audit tlie 
Treasurer shall receive from the Clerk the balance of the Suitors' money, 
and all other moneys remaining in his hands, except his (the Clerk’s) own 
fees. And the Treasurer will not remove the hooks of the Clerk from the 

court town, so as to create any delay or inconvenience to the business of 

* 

the Court. 

3. The Treasurer, in auditing the Clerk’s accounts, will duly examine 
the various books kept by the Clerk, so as to satisfy himself of the cor¬ 
rectness of the accounts comparing the entries in the several books to 
such an extent as he may consider necessary for that purpose. 
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4. The TreasQrer will, immediately after the quarterly audit, pay over 
to the Judge the full amount of his fees; or, if the Judge should require 
it, the Treasurer may, fix>m time to time hetween the quarterly audits, 
pay to him a portion of his fees, and the balance at the temunatlon of 
each audit. The Treasurer will also pay over to the High Bailiff, in 
the same manner, such fees as may be due to the latter upon warrants of 
execution duly returned and completed. 

5. And to enable the Treasurer U> examine the accounts with greater 
facility, he will require the Clerk at each court town to pursue the fdlow- 
ing course, in his several books, namely :— 

Execution Booh .—^Eacli page to be separate]}' added up, and a summary 
of the same made at the end of each month, showing the amount of 
the Clerk’s fees, and BailifiTa foes. 

Cash Booh .—The debit and credit side of each page to bo added up, 
and carried forward from page to page to the end of each month, 
showing the amount of Suitors’ cash pmd in and paid out, together 
with the amount of fees for paying in and out, for searches, and for 
certiHcates. 

Fee Booh .—Each page to be added up, showing the number of plaints, 
the total of the Judge’s fees, of the Clerk's fees, of the Bailiffs fees, 
and of tho General Fund fees, and likewise the total of the whole of 
the fees. The totals of each of the fees must not be carried on from 
page to page, but a summary of such totals must be made at the 
termination of each Court, on a vacant space in the book next follow- 
iiig the last entries. 

6. The Treasurer will, at the time of the audit, allow in the Clerk’s 
.iccounts, out of the General Fund account, all such disbursements as slinll 
have been made or incurred for servants, repurs of court and ofHces, books, 
stationery, and all other necessary expenses, provided the same shall have 
been sanctioned in the manner required by the 55th section of the Act, 
and proper vouchers are produced. 

7. I'he Treasurer will obtain from the Clerk, once in every year, and 
the Clerk is hereby roquii'ed to furnish the same, a balance sheet of the 
Clerk’s ledger, made out according to the Form marked B; and the Trea¬ 
surer will afterwards check the balance sheet in sudi way as he may deem 
necessary, so as to satisfy liimsdf that the receipts have been duly entered 
and accounted for in tho cash book, and posted in the ledger; but this duty 
need not be performed by the Treasurer at any specified period of the year, 
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or simultaneouslj in all the courts, but maj be done at any convenient 
time, so that the duty is performed at least once in every year. 

8. The Treasurer will, from time to time, pay the moneys coming to his 
hands into such bank for seumity as he may think most desirable, taking 
care to keep the account of the same entirely separate and distinct from 
his private, or any other account, at such bankers. 

9. The Treasurer will, within six weeks after the completion of 
each quarterly audit of the Clerk's accounts, transmit to Mr. Kichard 
Hankins, at the Treasury Chambers, Whitehall, a general abstract of the 
accounts of each Court, showing the total amount of the fees received 
anl appropriated during the quarter for the Judge, the Clerk, and 
the High Bailiff, and the amount of the General Fund account, and Suitors’ 
Fund account, and Fines, so that the unappropriated balance rcmainiDg in 
the hands of iho Treasurer at the termination of each quarter uiay he 
ascertained in order that the Lords Commissioners of Her Majesty's Trea¬ 
sury may, if they shall think proper, direct any part of such unappro¬ 
priated balance to be paid over to tihe credit of the Consolidated Fund; and 
the said general abstract is to be mode out according to the Form 
marked 0 . 

10. .The attention of the Treasurer is particularly directed to the Slst. 
53rd, and 54th sections of the Act of Parliament, and he will govern liim- 
self in conformity to the provisions thereof; taking care to obtain the 
authority and sanction of the Lords Commissioners of Her Majesty's 
Treasury, or of Her Majesty’s principal Secretary of State for the Home 
Doparinient, in all cases whore he is required so to do, or where he may 
think it necessary to consult their Lordships or the Secretary of State 
before he takes any measures for complying with the directions of the 
Legislature. 

11. The Treasurer will take care not to incur any considerable ex¬ 
penses for providing or renting Court-houses and offices under the 48th 
section of the Act (further than he has already done under the recent in¬ 
structions of the Lords Commissioner ofHer Majesty’s Treasury), without 
the approval of Her Majesty's Secretary of State for the Home Department, 
or their Lordships. 

12. Wliencver tbo Treasurer requires any general information for his 
guidance, he will communicate with Mr. Hankins at the Treasury, wliu 
will afford every assistance in his power upon any matter brought under 
his notice. But on all subjects of importance connected \rith the duties 
of the Treasurer involving any considerable outlay of money, or other 

9 2 
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financial operations^ the Treasurer should communicate diroctlj with the 
Lords Cozmmssionen of the Treasury. 

13. The notice of the Treasuror is portiDolarly directed to the provisions 
of the 28th, 29th, and 30th sections of the Act, to which he should im¬ 
plicitly attend. 

14. Should any of the Clerks neglect or refuse to comply with the 
directions bf the Treasurer in regard to any of these instructions, it will be 
the duty of the Treasurer immediately to report the sam'e to the Lords 
Commissioners of Her Majesty's Treasury. 

15. The Treasurer will take care that in any .communications which he 
^y have to make either to the Lords Commissioners of Her Majesty’s 
Treasury, or to Her Majesty's Secretary of State for the Home Department, 
to write separate and distinct letters upon every different subject; and he 
will enter all such communications and any other official correspondeace in 
a letter-book to be kept for that purpose, with proper Index. 

16. The Treasurer is to keep a cosh book, in which every recript and 
expenditure is to be entered daily, and as each transaction occor.<«, in order 
that at any moment the actual cash balance in band may be ascertained; 
and also a ledger, showing the state of the accounts of each Court town, 
according to the forms D. £. 

] 7. The Treasurer, in making nil payments and disbnrsements, should 
require receipts; and where the sum amounts'to and upwards, such 
receipt should be written on properly stamped paper; except in the 
payment of the Judge’s fees and Suitors’ money paid to the Clerks, for 
which the written acknowledgment of the Judge and Clerk respectively on 
unstamped paper will be a sufficieDt voucher; and in cases where tlie 
party is unable to write, his mark will require a competent witness. 

18. In cases where the payment is not made to the party apparently en¬ 
titled, a power of attorney or otiier legal document authorizing the payment 
in question should be famished. 

19. It will be seen by reference to the 43rd section of the Act, that the 
Treasurer of every County Court is to render once a year, or oftener if 
required, to the Commissioners for Auditing the Public Accounto of Great 
Britain, a true account in writing of all moneys received and uf all moneys 
disbursed by. him on account of every Court of which he is Treasurer, in 
such form and with such particulars of receipt and disbursement as the 
Audit Board shall from time to time require. 

The Lords Commissioners of Her Majes^s Treasury deem it requisite 
that each Treasurer shall render his account to the Audit Board half- 
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yearly: naiDely, from the 1st January to the SOtb June, both days inclu¬ 
sive; and from the 1st July to the 31st Deccmb^, both days iuclusive, 
such accounts to be rendered within, two palet^daf months after the expira¬ 
tion of each half-year: the first acwunt, however, is to he r^erod on or 
before the 30th September, 1847, to include the period from the commence¬ 
ment of tho business of each Court to the 30th June, 1847. 

20. The Treasurer will accordingly transmit to the Commissioners of 
Audit within two calendar months after the termination of each half-year, 
as before mentioned, an account current in the Form hiarked F. 

21. The account current is to be supported by abstracts of receipts and 
payments, tlie abstracts being copies of the debit and credit side of tho cash 
book (according to the Forms marked G and H), and the said abstracts 
arc to be supported by pi'oper authorities, vouchers, and bills of particulars, 
which documents arc to be transmitted in original to the Audit Ofiice. 

22. The documents (if any) delivered in support of tlie sums received 
and brought to account shoi^d be endorsed by letters of the alphabet com¬ 
mencing with the letter A, and corresponding with the entry in the abstracts 
—and tlie vouchers for payment should be numbered consecutively com¬ 
mencing with No. 1. 

23. The accounts in pursuance of the 9th section of tliC 46 Geo. 3, 
c. 141, should be declared to, either before a Baron of tho Court of 
Excliequer, a Commissioner for taking Affidavits in the Court of Exche¬ 
quer, or before one of the Commissioners of Audit; the deduction to be 
according to the Form appended to the account current marked F. 

Treasury Chatnbers, June, 1847. 









INDEX 

TO THE 

COUNTY COURTS EXTENSION ACT. 


ACTIONS: 

specified in 9&10 Ylct. s. 58, not to come Trithin this jurisdiction, czl. 

costs of in superior courts, not rccorerable, cslix, 

costs of in superior courts, recoverable if judge certifies os to cause, cl. 

judge may oraer paymout of costs, cU. 

when removed by certiorari judge may order costs, cl. 

parties to, tna;^ appeal to superior cou^ cU. 

not within jurisdiction, may be tried by consent of parties, cliil. 

lor trial of title, cliii. 

memorandum that cause is out of jurisdiotion, cliii. 
local actions out of jurisdiction, cliii. 

not to be brought against bailiff, until demand made for court 
warrant, civ. 

in action against bailiff clerk to be made defendant, civ. 
against clerk and bailiff jointly, to bo void, clv. 
costs in, i^ainst clerks, clv. 
clerk may plead geneinl issue, clvi. 

ADMISSION: 
of debt, cxlv. 

AFFIDAVITS: 

before whom may bo taken, clriii. 

APPEAL: 

parties may appeal to superior courts, cli. 

two puisne jud^^cs to sit as court of, cli. 

noticu of, within ten days, cli. 

security for costs ot^ cli. 

defendant to ffive security fur judgment, cli. 

security for judgment not req^airod if amount paid, cUi. 

court may oraer new tiial or judgment, clii. 

court may make order respecting costs, clii. 

orders of court of, to be final, clii. 

to be in form of case agreed by both parties, clii. 

judge to settle case of, cUL 

appeliant to transmit case of, to Master's office^ clii. 

judgment, order, or cause not removable by, clii. 

APPELLANT: 
see Appeal. 

ASSISTANT CLERKS: 
to reside in district of the court, crii. 
removal of, cxlii. 
order as to attendance of, cxlii. 
may receive confession of debt, cxlv. 
to send notice of confession of debt to plaintiff, cxlv. 
parties mav ^eo as to debt in presence of, and judgment accord* 
ingly, cxlvii. 
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ATTORNETS: 
tees to be t^iken by, cxliii. 

expense of employing, not nllovcil on taxation except by order of 
judge, cxliii. 

judges to determine in what coses expenses shall be paid, exUv. 
may receive confession of <3cbt, cxlv. 

debt may be agreed upon in presence of, and judgment accordingly, 
cxlvii. 

not entitled to costs in superior courts on actious within county 
courts jurisdiction, cxlix. 

BAILIFFS: 

repeal of stat. 9 & 10 Viet. c. 9o as to removal of, cxli. 

removal of, cxlii. 

oi'dor as to attendance of, cxlii. 

fees payable in actions of 10/. to be pavablc in actions of 20/. cxlii. 
fees on execution to be paid to, by clerk, on return of warrant, cxliii. 
may be paid by salaries, cxliv. 

action may not be brought against, without previous demand of 
wan-ant, civ. 

in action against, dork to be made defendant, civ. 
action against bailiff and clerk jointly to be void, civ. 

BARRISTERS.AT. LAW : 
fees to bo taken by, cxliii. 

cxjicnsc of employing, not allowed on taxation except by order oi 
judge, cxliii. 

judges to determine in what cases expenses shall be paid, exUv. 

BUILDING, PUBLIC: 
sec Town 

CASE : 

appeal to be in form of, agreed by both parties, cUi. 

judge to settle, for appeal, dii. 

appellant to transmit to Master’s office, clii. 

CAU&E: 

not to be removed by certiorari or otherwise, clii. 
second suing for same cause to entail treble costs, cliv. 

CERTIORARI: 

when cause removed by, judge may order payment of costs, cl. 
judgment, order, or cause, not removable by, clii. 
writ issued by judge may bo set aside by coiui:, clviii. 

CnANCELLOR, LORD: 
see Lonu Chancblloh. 

Cn.VNCELLOR OF DUCHT OF LANCASTER : 
see Lancastea. 

CLERK: 

to reside in district of the court, cxli. 

repeal of 9 & 10 Viet. c. 9«3, as to removal of, cxli. 

removal of, cxlii. 

order ns to attendance during sittii^ of court, cxlii. 
fees jmYablc in actions of 10/., to be paid in actions of 20/.« cxlii. 
to pay lees on execution to bailiff on return of warrant, cxliii. 
may bo paid by salaries, cxliv. 
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CLERK—; 
to receive confession of debt, cxlv. 
to scud notice of confession of debt to plainiiiF, cxlv. 
debt may bo ageeed on in presence of, and judgment accordingly, cxlvii. 
to approve security in appeals, cli. 

to receive memorandum that action is out of jmisdiction, cliii. 
to be defendant in action against bailiff, civ. 

^tion against clerk and bailiff, jointly, to Iw void, civ. 
in action against, may plead general issue, olvi. 

CONCURRENT JURISDICTION : 
see JuiiisDicrrioN. 

CONSTRUCTION: 

this act and 9 & 10 Viet. c. 95, and 12 & 13 Viet. c. 101, to bo con- 
sti'uod as one act, cxli. 

CONTRACT . 

judgmeuts for sums not exceeding 50^. in superior courts, do not 
entitle plaintiff to costs, cxlix. 

COSTS: 

to bo taken by bnnistci's and attorneys, cxliu. 
fee to baii'istoT or attorney not allowed on taxation, except by order 
of judge, cxliii. 

judges to determine in what cases shall bo allowed to barristers and 
attorneys, cxliv. 

for non-attendance of plaintiff, cxlviii. 
of actions in superior courts not recoverable, cxliv. 
officers of superior courts not entitled to, cxliv. 
in superior courts recoverable if judge certifies, c). 
judge may order, when juriadiction is concurrent, or when cause 
removed by certiorari, cL 
court of appeal may make order respecting, clii. 
in action against clerk, civ. 
taxation of, in action against clerk, civ. 

COUNTY COURTS ACTS, 9 & 10 Vicx. c. 96, and 12 & 13 Vict. 
c. 101: 

jurisdiction extended, cxl. 

actions specified in sect. 5B, not to come within this jurisdiction, cxl. 
powers, n^es, of^ &c. to extend to all debts, &c. sued for under 
this act, cxl. 

with tlim act to be construed as one, cxli. 

so much as relates to the removal of clerks or high bail ilTs rep^cd, cxli. 
tenure of offices mentioned in schedule A. not affected, cxlii. 
fees set down in schedule D. os payable on actions of 10^., to bo paid 
in actions of 201., cxlii. 
payment of judges, &c. by foes repealed, cxliv. 
landlord’s stotement in writing as to nature of holding, n^pcalcd, clvi. 
enactments rclaf^g to claims of landlords for arrears after cxccutiou 
to remain, civil. 

COURT; 

jurisdiction of, extended to 50/., cxl. 

clerks to reside within district of, cxli.. 

deputy judge of "Westminster may practise within district of, rxli. 
orocr for attendance of derk and bailiff at sitting of, cxlii. 
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COURT— (^itxnued ): 

tenure of offices mentioned in schedule A. not affected, esiii. 
fees payable to officers in actions of to be paid in actions of 
20?., cxlii. 

fees payable to salaiied officci’s to he paid to treasurer, cxliii. 
officers may be paid by salmics, cxliv. 
costs in superior courts not rocovcrablcj cxlix. 
costs in superior courts recoverable if judge certihos, cl. 
costs in superior courts when jurisdiction is concuri'ont, or ease has 
been removed by ceriiorariy may bo ordered by judge, el. 
parties may appeal to superior com^, cli. 
tn'o puisne judges to sit as court of appeal, cli. 
court of appeal may order now trial or judgment, clii, 
order of conrt of appeal to be final, elii. 

judgment, order, or cause not to be removed by certioraH or other¬ 
wise, cUi. 

jurisdiction of, by consent of paitics, dill. 

locd actions to bo tried in juiisdiction where property is situate, cliii. 
judge of superior courts may issue writs of prolidiition, clviii. 
may set asiac mle, order, or writ issued by judge, clviii. 
affi^vits to bo used in, clviii. 

may bo held in Town Hall, Sea. without payment, clix. 

sitting of, not to interfei'C with public business, clix. 

courts erected, leased, or engaged for, &a. not to bo affected, clix. 

COURT HOUSE . 

SCO Town Hall. 

1)EET : 

admission of, cxlv. 

proof of, not required, cxlri. 

amount of, may be agreed between parties, and judgment accord¬ 
ingly, cxlvii- 

f >nrty suing second time to pay ti'cblc costs, cliv. 
audlords to be paid before execution creditor, clvii. 

DEFENDAhTT: 

may agree with plaintiff os to debt, and judgment accordingly, cxlvii. 
entitle to costs for non-appoui'ance of plaintiff at hearing, cxlviii. 
to give security for amount of judgment before appeal, cli. 
clerk to be defendant in actions against bailiff, civ. 

DEPUTY JUDGE: 
not to practise in district, cxli. 
of Westminster may practise in his district, cxli. 

DISTRICT: 

deputy judge not to practise in. cxli. 
clei'lu to reside in, c:di. 

ERROR, WRIT OF . 

judgment, order, or cause, not removable by, clii. 

EVIDENCE; 

pai’tics dissatisfied witli, may appeal to superior courts, cli. 
EXCEPTIONS: 

actions specified in 9 & 10 Viet. s. 58, notto come within this juris- 
diction, exl. 

deputy judge of Westminster court may pra'tisc within his district, cxli. 
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EXECUTION: 

fees on, to be paid into court at time of issne of warrant, oxliii. 
fees on, to be paid by clerk to bailiff on return of waiTont, cxliii. 
rccovei 7 of rent after, clvi. 
execution creditor not to bo satisfied, clvi. 
before landl<»rd*s arrears are paid, clvi. 
landlord’s statement of claim for rent after, civil, 
enactments of 9 & 10 Yict. c. 95, as relates to claim of landlords for 
aiTcars, after execution, to remain, civil. 

EXTENSION OF JUllISDICTlON : 
sec JuuisniOTiON. 

FEES : 

payable to judges, clerks and high bailiffs, under 9 & 10 Yict. c. 95 
m actions of 10/., to bo payable in actions of 20/., cxlii. 
t(» bo paid in first instance »y pkintifl’, cxlii. 
in dctault payment to be enforced by order of the judge, cxlii. 
ou cxccutious, to be paid into court ou issue of waiTant, cxliii. 
on executions, to bo paid by clerk to bailiff on return of warrant, cxliii. 
may be regiilateil by 'I’reasui’v, cxliii. 

pavable to Siilaricd officers of 00111*1 to bo paid to trou'«uii‘V, cxliii. 
to be applied by U'camrer as proiidcd in 9 & 10 Yict. c. 95, cxlul. 
auiount of, to bo takem by barristci^s and attorneys, cxliii. 
officers may be paid by salaries instead of, cxliv. 

FJIANCIITSE* 
trial of, cliii. 

IfEARINCl : 

non-appearance of plaintiff at, entitles defendant to costs, cxlviii. 
lUG 11 EAILIFFS: 
see lUiLirrfi. 

JUDGE; 

fees paid under 10 Yict. c. 95, in actions of 10/., to be paid inactions 
of 20/., cxlii 

in default payment of fees, to enforce same by order, cxlii. 
exjicnsc of employing barrister or aiioriiey allowable on taxation only 
by order of, cxfiii. 

to determine in what eases costs of barrister or attorney shall bo 
paid, cxliii. 

may be pmd by salaiT, exUv. 
to give jiulgnionl without ti'ial, cxlvi. 

to rcquii*e afliiLivit of signature of party to admission of debt, cxlvi. 
may award defeudaut costs for non-attendanco of plaiiiiiii’ at heal ¬ 
ing, cxlviii. 

of superior court, may certify as to cau.se of action, cl. 

on being satisfied as to cause of action, may order payment of costs, cli. 

when jurisclictiou is concurrent, may order costs, cl. 

when cause removed by certiorari^ may order costs, el. 

tw'o puisne judges as com*! of api>cal, cli. 

shall settle case of appeal, clii. r 

judgiueiitor order of, not to bo removed hy cerlivt at t or olJicrwi.se, rln, 
judge of superior coui^ may issue w'rits of pvoliibiliou, cKiii. 
may make rules and onlers for issuing of writs, chiii. 
l ilies and orders made by, to have efl'eet of rules of court, dviii. 
may issue W'rils either in fcriu or vacation, clviii. 
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JUDGE— (continued ): 

rule, order, or writ of, mav be set aside by court, clyiii. 
affidavits maybe sworn boiorc, ciTiii. 

JUDGE (DEPUTY) : 
sec Deputy Judge. 

JUDGMENT: 

may bo ^ven, without requiring proof of debt, cxlvii. 
for plaintiff, where parties agree as to debt, cxlviii. 
by default, in supenur courts, entitles plaintiff to costs,’ cxlix. 
for 501. in actions of contract, and 201. in tort, in superior courts, 
does not entitle plaintiff to costs, cxiix. 
to bo bad for costs in &ii])crior coui'ts if Judge certides, cl. 
to be bad for costs of eases in snx)crior coui'ts, when jurisdiction is 
concurrent, cl. 

defendant to give security for amount of, if appealing, cli. 

security not required in appends, if payment made, clii. 

court of appeal may oi*dcr, or new tiial, clii. 

not to bo removed by certiorari or otherwise, clii. 

second sning, after judgment obtained, to entail treble costs, eliv. 

JURISDICTION: 
extension of, cxl. 

to extend to debts, ^c., not exceeding 50f., and to all actions in 
respect Ihcroof, cxl, 

not to extend lo the actions specified in 9& 10 Viet. c. 95, s. 58, cxl. 
on actions taken out of, costs not rccovembie, cxiix. 
on actions taken out of, costs recoverable, if judge certifies, cl. 
when concuiTcnt, judge may order payment of costs, cl. 
partie.s to action may appeal from, to superior courts, cli. 
extended by consent cu parties, cliii. 

local actions to be tried in jur^iction where property is situate, cliii. 

LANCASTER, CHANCELLOR OP DUCHY OF ^ 
to remove clerk, high bailiff, or assistant clerk, within Iiis duchy, cxiii. 

LANDLORD: 

enactment requiring statement of nature of holding repealed, eh i. 

statement of claim for rent, clvi. 

to be paid before execution creditor, dvi. 

enactments of 9 & 10 Viet. c. 95, relating to claims of landlords after 
execution, to remain, clvii. 

LOUD CHANCELLOR: 

to remove clerk, high bailiff, or assistant clerk, cxli. 

MAGISTRATE: 

affidavits may bo sworn bofoi'c, clviii. 

MASTER’S OFFICE: 
to resen’D cose of appeal, clii. 

MOTION: 

judgment, order, or cause, not removable by, clii. 

NEW TRIAL; 
see Tuial. 

ORDER: 

by judge, to paj- costs, cli. 
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OBBER— (coniimted) : 
of court of appeal rcspcctiug costs, clii. 
of court of appeal to be final, clii. 
not to be rcmovcil by certiorari or otherwise, clii. 
issue<J by judge, to liavc same effect asrulcB of court, clviii. 
made by judge may be set aside by court, clrili. 

OFFICE : 

clerks, high bailiffs, and assistant clerks to bo removed from, oxlli 
tenure of, lield before passing of this act, and mentioned in schedule 
(A), not affected, cxlii. 

OFFICERS OF COURT: 
see Bcvci*ally, Bailifp, Cleuk, and Judge. 

PARTIES 'J O AUriON. 
may appeal to superior courts, cli. 
to agi*ec, oil ease for appeal, clii. 
judge will settle case oi appeal, clii. 
consent to tiial of actions not within jurisdiction, cliii. 
to give mcniuranduin that action is out of jurisdiction, cliii. 
suing second time to pay ti'cblc costs to opponent, cliv. 
in action against bailiff, most first demand warrant, cIt. 

PLAINT: 

need not bo heard if defendant admits debt to clerk or attorney, cxlv. 
settleraeiit of, may be agreed botwoen the paiUcs and judgment ac¬ 
cordingly, cxlvii. 

costs of entenng in superior courts rccoverablo if judge certifies, cl. 
PLAINTIFF : 

to pay fees in firat instnuco, cxlii. 

need not off er proof of debt, cxlvi. 

clerk to give him notice of admission of debt, cxlv. 

may agree with defendant as to debt, and judgment aceoi'dingly, cxlvii • 

non-appearance at healing entitles defendant to costs, cxlviii, 

not entitled to costs of actions in superior courts, cxlix. 

may recover costs of action in supciior courts if judge certifies, cl. 

may have costs by order of judge, cl. 

to have costs in action against clerk, civ. 

PROHIBITION: 

judge of a superior court may issue writs of, cillier in term or 
vacation, clviii. 

writ of, issued by judge may bo set aside by court, clviii. 

REMOVAL: 

of clerks, high-bailiffs and assistant clerks, cxlii. 
of judgment, order, or cause, clii. 

RENT: 

recovery of, after execution, clvi. 

recovery of arrears, landlord's statement of nature of holding, enoet- 
mont repealed, olvi. 
landlord's statement of claim for, clvi. 

in arrear to bo paid to landlord before execution creditor, clvi. 
enactments of 9 & 10 Viet. c. 05 relating to claim of landlord oTier 
execution to remain, clvii. 
not to be paid for use of town hall, Ac. clix. 
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RULES; 

issued by judge to hare effect of rules of court^ clviii. 
made by judge may be sot aside by court, clviu. 

SALARIES : 

officers may be paid by, oxUt. 

SECURITY: 
to be given in appeals, cli. 

in appeals, not rcc^uired for judgment if amount paid, clii. 

SUINO: 

second not allowed in second court, clir. 

treble costs tobe paid by party suing second timein second court, cliv. 

SUPERIOR COURTS ; 
see Courts. 

TAXATION OF COSTS: 
see Costs. 

TITLE; 

actions for trial of, cliii. 

TOUT: 

jud^ent tor sums not exceeding 20/. in superior courts, not to en¬ 
title plaintiff to costs, cxlix. 

TOWN HAl.L: 

may be used without payment, elix. 

sittings of couii; in, not to interfere with other business, clix. 
TREASURER: 

fees payable to salaried officers of cornet, to be paid to, cidiii. 
to apply fees as provided in 0 & 10 Yict. c. 96, cxliii. 

TREASURY; 
may reflate fe^ cxliii. 

may oracr'that judges and other officers be paid by salaiics, exliv. 
TRIAL: 

court of npiical may order now trial or judgment, clii. 
of actions not within jurisdiction, cliii. 
of actions of title, &c., cliii. 

VACATION: 

rules, oixlers or writs of prohibition and ccr^«>JTm','jnay be ibsued 
by judge in, clviii. 

WARRANT: 

demand of, to bo made before action may be brought ngsiinst Uiu 
bailiff, civ. 

WARRANT OP EXECUTION- 
see Exrcutiox. 

WRITS OF CERTIORARI: 

SCO CnUTlUllAUl. 

WRIT OP ERROR: 
see Error. 

WRITS OF PRouinmuN 

M'C PnOHiniTlON. 
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A. 

ABANDONING EXCESS: 
rule as to, 230; most bo statod in plaint, 231. 

ACCOUNTS: 

of clerk to bo audited by treasurer, 52; of treasurer to be audited by 
Audit itoard of the Treasury, 52; when audited to be sent to the 
Treasury, 53; application of balance, 54; clerk to render monthly, 
54; to be audited quarterly, 55; form of autUt of, 55; to be sent l»> 
I’rcrtsury quarterly, 58; fonu of (lust. C.) Si>; cash-book and ledger 
to be kept by treasurer, 60; forms of (Inst D. and E.), 61, 62; 
receipts to bo required, 63; and power of attorney, G3; to bo rendered 
lialf-ycarly to auilit board, 63; half-yearly to be transmitted, C4; form 
of (Inst. F.), 65; to be accompaoi^ with receipts and vouchers, 66; 
form of abstract of receipts (Inst. G.) 66; form of abstract of pay¬ 
ments (Inst H.), 67; documents to be endorsed, 67; to be authenti¬ 
cated by declaration, 6S; form of declaration, 68; before whom to be 
made, 68; of foes and moneys received to be kept by clerk, 102; of 
clerks to bo submitted to treasurer, 184; of fees and fines to be sent 
to treasurer by clerk, 104; of clerk to be audited quarterly by trea¬ 
surer, 104} monthly to be transmitted by clerk, 105; form of montl)ly 
account, 106; to bo audited quarterly, 107; fonn in which clerk is to 
keep bis, 107; clerk's annual balance-sheet, 108; form of, 108; must 
bo sanctioned by judge. 111; penalty on officers refusing or neglecting 
to, 144; particulars on balance of, 373; statement of cause of action 
in, 387; Account stai&i, evidence in assumpsit on, 462. 

ACTIONS: 

against treasurer, ,76; vexatious, protection of clerks against, 113; 
against bailiffs, 136; officers not to bo liable to in recovery of tene¬ 
ments, 142; limitation of, 142; to be brought in county, 142; to be 
commenced within three months, 143; one montVs notice to be given, 
143; not to recover if tender of amends, 143; or money paid into 
court, 143; where to be brought, 184; out of district, 186; where 
defendant dwells, 191,193; where defendant carries on business, 195,- 
where cause of action arose, 195; on bills of exchange, 199, 233; foi 
goods sold, 199; other actions, 201; concurrent jurisdiction of supe¬ 
rior courts, 201; where plaiuliff dwells twenty miles from defendant, 
202, where cause of action did not arise In jurisdiction where defen¬ 
dant dwells, 202; in some material point, 204; where officer is a piwty, 
204; by officers, 205; against officers generally, 205; for proce^ings 
under act, 206; on partnership account, 213; for distributive share 
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ACTIONS— continued: 

in intestacy, 213; for a legacy, 213; of re{^eTui, 214; what may be 
brought in connty court, 216; real, 217; personal, 217; division of, 
218; forms of, 218; damages in, 212; what is cause of, 223; not to 
be divided, 223; abandoning excess, 331; must bo stated in plaint, 
231; croas'demands, 232; statute of limitations, 233; interest cat a 
judgment, 236; judgment in superior courts,237; on actions pending, 
240; pending in old connty court, 242: on partnership accounts, 243; 
on legacies, 243; on property under an intestacy, 243; of replevin, 
243; for recovery of tenemeutr, 243; for w^cs, 247, 249; sham 
summonses, 248; against overseers, 249; for infringement of a reg' 
tered design, 249; for fees court, 250; for double value, 251; v^t 
will not lie in the county court, 251; of ejectment, 252; where title 
is in question, 252; as to clmm of title, 253; what is question of title, 
255; what is not, 2C6; wheu validity of devise, will, &c. is disputed, 
260; other oxcepted actions, 261; for debts, &c. within jurisdiction, 
261; concurrent jurisdiction as to, 263; by minors, 264; for rent and 
double value distinct causes, 263; by co-contractors for contribu¬ 
tion, 266; by executors and administrators, 268; privilege not to 
prevail, 269; except privilege of an attorney, 269; against insolvents, 
273; plea of final order in, 273; who may appear for party, 274; 
remov^ of, to superior cou^, 291, by and against officers, 304; 
classification of, 384. 

ACTS OF PARLIAMENT: 

proof of, 451. 

ADJOURNMENT: 

for the delivery of particulars, 382; power of judge to order, 428; for 
giving notice of a special defence, 429; form of order, 429; cases as 
to, 439, 436. 

ADSnNISTBATlON; 

proof of letters of, 453. 

ADMINISTRATORS: 

actions by and against, 267. 

ADMIRALTY COURTS: 

proof of proceedings in, 452. 

ADMISSIONS: 

what, 449; of whom evidence, 449; admission of debt, 597. 

ADVERTISEMENT: 

of courts in C. C. Cbrou. allowed by-Treasury, 26. 

ADVOCATE: 

wbero attorney appears as, 277: competency of to give evidence, 492. 

AFFIDAVIT: 

in mundamns, 333; in proceedings in county conrt, bef<M« whom 
sworn, 356. 

AGENT: 

definition of the term, 356. 



INDEX. 


AMBASSADORS: 
privilege of) 281. 

ANCIENT WRITINGS: 
proof of, 454. 

APPEAL: 

to snperior courts, 323; tinder 13 & 14 Viet. c. 61; 355. 

APPEAPJiNCE: 
by attorney or coonsel, 275. 

APPOINTMENT: 

jndgeS) 30; in schedule (C.), 33; of deputy jndge, 43; of treaBurer. 
^^48; of clerk, 78; of deputy clerk, 79; form of, 80; of clerks in 
courLs in schedules (A.) and (R.), 81; questions as to, 82; of high 
bailitf, 112; form of, 112; of assistant bailiffs, 116; form of, 116. 

ARBITRATION: 

suits maybe settled by, 287, 523; power of judge to order, 523; how 
far such power extends, 52.3; jK>wcr of attorney to consent to, 521; 
form of order of reference, 524; revocation, .524; proceedings in, 525; 
attondance of witnesses in, 525; swearing of, 525; enlarging time, 
526; the award, 526; execution of award, 526; alteration of award, 
526; publication of award, 526; stamp on, 526; effect of, 526; 
setting ;isido of, 527; enforcing performance, 527. 

ASSAULT: 

on olficers, penalty for, 129, 140. 

ASSAULT AND BATTERY (see Trespass.) 


ASSISTANT BAILIFFS: 

high bailiffs may appoint, 116; form of appointment, 116; judge should 
sanction, 117; dismissal of, 120; duties of, 120; payment of, 125; 
bailiff to be responsible for acts of, 120. 

ASSISTANT CLERKS: 

must reside within district, 90; appointment of, 94; payment of, 94; 
duties of, 94. 

ASSUMPSIT, 384. 

particulars of demand in, 873; statement of cause of action in, 385. 

ATTORNEY: 

provision as to, when appointed judges, 30; judge not to act ns, in the 
court, 31; nor to be town clerk, 31; nor to be partner of an attorney, 
31; clerk not to act as, in the court, 87; bailiff not to act as, in the 
court, 118; officers not to act as, 1.34; penalty for acting as, 135; 
privilege of, to sue in superior court, 2G8; may appear tor parties, 
275,315; counsel to be instructed by, 275; roll of, 276; whether he 
appears as advocate only, 277; feca for ;j2>pc.iriug, 280, 315; defini¬ 
tion of term, 315; foes as between attorney and client, 317; for 
business before hearing, 317. 

ATTORNEYS BILL: 

evidence in action on, 476; statement of cause of, 386. 
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AUDIT: 

of clerk’s accoont by trcoanrer, 52, 55; form of, 55; of Ireasnrer's 
accoant by Audit Board of tbe Treasury, 53. 

AWABD (see Akbitrahow). 

B. 

BAILIFF, HIGH: 

definition of, 115; appointment, 115, 120; form of, 115; may be 
several, 115; each court to havo, 115; assistant bailiifs, 116; form 
ofapiwintmcnt, 116; of courts in schedule (A.) and (11.), 1|7; ofWesU 
iiuii.stcr and Southwark, 117; quelification, 118; disqualification, 118; 
not to be clerk or treasurer, 118, nor to act as attorney of the coj^ 
118,119; penalty fornou-observance, 118,119; to give security, jIJS 
removal of, 120; duties of, 120; to attend sittiiTgsof cimrt, 121; to serve 
summonses and orders, 122; to execute warrants, 122; to rctuin list 
of executions, 122; form of return, 123; to return list of summonses 
serv'cd, 124; form of return, 124; to return executions to foreign 
courts, 124; to pay over moneys received, 124; to pay over moneys 
received on foreign process, 124; payment of, 125; compensation, 125; 
payment of afisistant, 126; rcsjfonbible for acts of assistant, 126; for 
o.scape8 and neglect to levy, 126; penalty for extortion or misconduct, 
127; case of, 128; for taking improper fees, 129; protection of, 129; 
distress not to bo unla^vful for want of form, 130; actions against, 
130; cornputatioa of time in, 131; other provisions as to, 133; foes 
of, see Fees. Duties of, see Pbacticb, Abukst, Execution, 
DnSTKESS, &c. 

BALANCE OF ACCOUNT: 

application of, 54; os to action for, 232. 

BALANCE-SHEET: 

clerks to supply annually, 108; form of, 108. 

RANKRirPTCY: 

protection or order in, not to discharge from imprisonment, 301 ,* proof of 
proceedings in, 453. 

BARRISTER: 

jtulge to be, 30; judges not to act as, in their districts, 36; what con¬ 
stitutes such practice by, 36; may be deputy judges, 43; may appear 
for parties, 274; fees to, see Costs. 

BATH COURT: 

order in council as to, 10; judge of, 81. 

BEQUEST: 

disputing validity of, 260. 

BILLS OF EXCHANGE: 

where cause of action arose iu a plunt on, 199; action on,'233; foim 
of .statement of cause of action on, 385; evidence in actions on, 473. 

BOND; 

evidence in action on, 482. 

BOOKS: 

treasurer to enter moneys borrowed in, 22; of clerk to be examined by 
ti'easurer, 55. 107; what allowed to bo supplied to tbe courts, 57: 
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cash book and ledger to be kept treasnrer, 60; forms of, 61; forms 
of, to be kept bj clerk, 98; miimte book, form of, 99; fee book, form 
of, 103; how to be kept by clerk, 107; ozocntion book, 107; cash 
book, 107; fee book, 108. 

BREACH OP PROMISE OF MARRUGE: 

action for, will not lie, 252. 

BRISTOL COURT: 

order in cosnoil os to, 10; jndgo of, 31; dark of, 81. 

C. 

Cambridge (see unitebsixios). 

CARRIER (see Case). 

CASE: 

for a noisanco, 487; for obstmction of light or air, 487; for distnrbancu 
of common, 487; for distorbance of way, 488; for distorbanco of 
watercourse, 488; for distarbanco of pew, 489; for negligenco, 489; 
against a carrier, 490; for deceit, 490; for malicious arrest, 490; 
for excessive distress, 491; appeal to bo in form of, 586. 

CAUSE OF ACTION: 

what is, 196, 223; where it arose, 198; bills of exchange, 199; goods 
sold, 199; other actions, 201; where it did not arise in the JnrisdiC' 
tion of the county court, may be sued for in tho superior coni*t, 201, 
202; in some material point, 204; where officer a party, 204; de¬ 
mands not to bo divided, 212; general deductions from decided cases, 
229; for rent and doable vadao distinct, 263; list of forms of, 364, 
869; statement of in plaint, 396; statement of ip summons, 385, 388; 
meaning of term, 388; plaintilf confined to the cause of action stated 
in summons, 388; what statement sufficient, 389. 

CERTIORARI: 

what is, 349; removal of plaints from county court, 349; removal of 
actions of replevin, 350; in what cases it may bo had, 351; what 
sufficient cause for removal, 352; in what case it may not be had, 3.52; 
how obtained, 352; where takeu away, .354. 

CHANCELLOR, LORD: 

to appoint judges, 30; or appoint to vacancies, 41; may remove judges, 
41; may appoint deputy judge,. 43; acts of, may done by others’ 
356; may dismiss officers, 90. 

CILVNCERY: 

proof of proceedings is, 451. 

CLAIM: 

for goods taken in ezecudon, 247. 

CLERK: 

to demand fees for general fee fond, 22; to keep as acconnt of fees so 
received, 22; to have charge of court-houses, 24; to appoint and 
dismiss servants, 24; to contract for repuring coT^boiiaes, 25; to 
put up notice of bolding courts, 25; where notice to be given, 25: 

a 3 
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CLERK— coniinued: 

of Sheffield and Ecclcsall, vho shall be, 32; of Middlesex, who shall 
be, 32; accounts of, to be audited by treasurer, 52; to pay him 
balance, 52; to render monthly account, 54; disbursement of, to be 
allowed by treasurer, 56; what to be allowed, 56; annual account to 
be balanc^, 57; n^lect of, to be reported by treasurer, 60; dednition 
of the term, 78; appointment of, 78; who shall be, 78; two may 
be appointed in popnloas places, 78; deputy may be appointed, 79; 
form of appointment by clerk, 80; the like by the Judge, 80; of 
courts in schedules (A.) and (E.), 81, 85; question as to, 82; of 
Bristol Courts, 86; disquaHOcatious of, 86; not to be treasurer, 87; 
or bailiff, 67; nor attorney in the court, 87; can he practise is 
another conrt in the same county? 88; penalty for non-observance, 
89; removal of, 90; payment of, 90; salary, limitation of, 90; 
compensation to, in local courts abolished, 91; limitatiou of, 93; 
to give security, 93; assistant clerks, appointment of, 94; payment 
of, 94; duties of, 94; to provide office, 93; when office to open, 95; 
duti^ of clerk, 95; to issue processes, 96; to fi'ame piocesses, 97; 
to register orders and judgments, 97; to keep account of proceedings, 
98; to keep books in form prescribed, 98; form of minute-book, 99; 
certified copy of register, 101; to tax costs, 102; to receive and 
accomit for fees, 102; fee book, form of, 103; to submit accounts 
to treasurer, 104; audit of accounts of, 104; instructions of Treasury 
to, 104; to transmit monthly account to treasoror, 103; form 
of such accounts, 106; quarterly audit of accounts of, 107; exami¬ 
nation of books of, 107; form of accounts of, 107; to supply annual 
balance-sheet, 108; form of it, 108; disbursements of, to bo allowed, 
109; omission ^or neglect to be reported, 109 j to give and require 
stamped receipt, 109; to require power of attorney, 110; to send 
accounts to commissioners of audit, 110; to take charge of court¬ 
house and offices, 110; to appoint and dismiss servants, 110; to 
famish courts, 111; not to bo interested in contracts, 111; accounts 
of, to be Bunctiooed by judge. 111; duties of generally, 112; penalty 
on, for misconduct, 112; for taking fees other than as allowed, 113; 
protection of against vexatious actions, 113; to issue execution, 293; 
to approve sureties iu removal of replevin, 350. 

CO-CONTRACTORS: 

may be sued alone, 266; contiibntion may be recovered by, 272. 
COMMITTAL: 

power of, for contempt, 140; for fraud, 294; and at hearing, 299; 
warrants of execution, 300. 

COMPENSATION: 

not to be claimed for courts surrendered, 29; to clerks of local courts, 
91; limitation of, 93; to bailiffj 125. 

CONCURRENT JUBlSDlC'l'iON: 

of superior courts, 201, 261; where defendant dwells moro than twenty 
miles from plaintiff, 201,202; where cause of action did not arise in 
the district, 201, 202; where an officer is a party, 201; when it 
exists. 263, 
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CONSENT: 

to pay debt and costa, fonn of, 371. 

CONSOLinATED FUND: 
snrplus fees to be paid to, 23. 

CONTEMPT: 
power to commit for, 140. 

OONTEACT: 

clerk not to be interested in, 111; co-contractor, 265; forms of action 
on, 364; ctm'ucter in which the pltuntiff sues on, 367. 

CONTRlllUTlON: 

action for by co-contractors, 266; may be recovered by a joint con¬ 
tractor, 272. 

CONVEKSATJON, OKIMINAE: 
action for will not lie, 262. 

COliPORATION DEEDS, 454. 

CORPOUEAI. HERE 1)1 TAMENTS; 
what me, 257. 

COSTS: 

to bo taxed by clerk, 102; in actions against oDicers, 143; of proceed¬ 
ings in an un.satis6ed jmlgment, 213; of attorney, how charged, 316; 
of counsci, 316; of bubiiieas before hearing, 317. 

COUNSEL: 

may appear for parties, 274; bnt most be instructed by an attorney, 
274; to ai'gue only by leave of the judge, 276; pre-audience of, 277; 
fee to, ‘t 16. 

COUNITES: 

to be divided into districts, 8; jorlsdiction of Court iu, 180; in adjoin¬ 
ing ones, 181; exceptions, 181. 

COUNTY COURT- 

dehnition of the term, 356. 

COUNTY COURTS, OLD; 

jurisdiction of, 215; reference to, 217; actions pending in, 242. 

COURTS, THE: 

creation of, 2; when to be holden, 8, 25; order in council for estublish- 
meut of, 12; to take effect on 15th March, 1847, 12; where to be 
held, 12, 19, 2.5; style of, 12, 27; metropoHtar courts, 12; period of 
abolition of, 14; pending suite abolished, 14, JurisdicUon of old courts 
preserved, 14; cases as to establishment of, 17; time when fonned, 16; 
court-houses to be provided, 20; rent of, how paid, 22; expenses of, 
how pmd, 22; provision for liabilities of, 24; to be under care of clerk, 
' 24; to be supplied with books and stationery, 25; notices of holding, 
25; notices to be given of alteration of, 26; what is a court in law, 
26; may be holden simultaneously in all districts, 27; seal of, 28; 
lords of many's may surrender, 28; process of, to be under seal, 28; 
forgery of process, 28; acting uuder pretence of process of, 28; 
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COUBTS, Tm--€onHnued: 

surrendered courts to haye authority of other courts, 29; in schedule 
(C.) appointment of officers, 33; d^nition of, 38; in schedules (A.) 
and (B.) appointment of officers of, 40; what books clerk maj sup¬ 
ply to, 57 { how to be proyided, 68; purchase of land for, 69; pro¬ 
perty of, in schedules (A.) and (£.) to yest in treasurer, 73; provision 
for outstanding debts of, 74; clerk not to practise as attorney iu, 87; 
account of proceedings of, to be kept by clerk, 98; clerk to have care 
of, 110; to appoint and dismiss servants of, 110; to furnish, 111; 
each to haye a high bailiff, 115; sittings of, bailiff ta attend, 121; 
return of summonses served to be made to, 124; may inquire into 
misbehaviour of officers, 144; may impose fines on officers, 144; 
jurisdiction of, 180, 212; leave of, to issue summons out of district, 
184; power of, to issue not disci'etionaiy, 169; actions by and against 
officers of, 204; jurisdiction of, as to the subject-matter, 211; to be 
courts of record, 211; jurisdiction over unsatisfied judgment, 213; 
jurisdiction of in iut^leader, 213; jorisdiction in replevin, 214; 
recovery of tenements, 214; to have same jurisdiction as old county 
courts, 215; action in, 216; what maybe brought in, 216; action 
for foes of, 250; what actions Trill not lie in, 251; who may appear 
for parties in, 274*; forms of precedence in, how framed, 287; may 
commit for frand, 294. 

COURT-HOUSES: 

to be provided, 20; not allowed, if offices abolished, 137; amount of, 138. 

COURT-ROLLS: 

proof of, 453. 

COVENANT: 

particulars in, 374; statement of cause of actionin, 387; evideucd in, 483. 

CROSS-DEMANDS, 232. 


D. 


DAMAGES: 

in actions against officers, 143'; in personal actions, 219. 

DEBT: 

action of, 218; court may commit for firaudulent contracting of, 294, 
384; particulars in, 373; statement of cause of action iu, 386. 

DECEIT (tee Case), 

DECLARATION: 

authenticating accounts by treasorer, 68; form of, 68. 

DEEDS AND PRIVATE WRITINGS: 

proof of, 454. 

DEFENDANT: . 

before whom to be made, 68; service of absent, 194; service ou, where 
he carries on bnsiness, 195; where canse of action arose, 195; when 
he lives more than ten miles from plaintiff, 201; may ^ snmmoned 
for an unsatisfied judgment, 213: one of several joint contractors may 
be, 272; may recover contributions fnnn the rest, 272; insolvent's plea 
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DEFENDANT—cortimwei; 

of 6nal order, 273; ambassadors. 281; soldiers on seirice, 281; 
inaiincs on service, 281; may be examined and committed at hearing, 
299; protection or order in bankruptcy not to discharge, 301. 

DEFINITION: 

of the terra “ clerk/' 78; of the term high baililT/’ 115; of the term 
attorney,” 315; Interpretation clause, 360. 

DEMAND (see Caitsk of Action): 

not to be divided, 212, 233; in mandamus, 322. 

DErQTY: 

judge may appoint, 43; who may be, 43; qualification of, 44; clerk may 
appoint, 79; qualification of, 80; form of appointment, 80. 

DETINUE: 

a personal action, 218; can It bo brought In the county courts? 220,364. 

DEVISE: 

disputing validity of, 2GO. 

DISBUKSEMENTS: 

by clerk to be allowed by treasurer, 56, 109; what to be allowed, 56. 

DISrUTED TITLE, &c.: 

to bai- suit, 252; jurisdiction of judge as to, 253; validity of will, &c., 
260. 

DISQUALIFICATION: 

of judge, 36; of treoburur, 49; of clerk, 86; of high bailiff, 118. 

DISTRESS: 

not to be illegal for want uf foim, 130. 

DISTRICTS: 

counties to be divided into, 8; foimation of, 8; order in council appoint¬ 
ing, 12; metropolitan, style of, 12; superintendent registrar's, places 
named in order of council to mean, 13; detached places, 13; what 
each shall include, 13; boundancs of, 13; deKcriptloo of, 14; of 
Sliefiicld, 32; appointment tf judges to, 39; judges may be removed 
to oClicr, 42; jurisdiction to extend over whole, 180; jurisdiction out 
of, 184; execution out of, 201. 

DlSTlHilJANCE: 

of way, common, watercoorse (see Case). 

DOCUilENTS: 

to be endorsed, 67. 

DOUBLE VALUE: 

action for, 251. 

DWELLING-FLACE: 

what is, 191; good inhabitancy, 191; bad inhabitancy, 102; meaning 
of tenn “to dwell,” 193. 


E. 


EOCLESALL: 

steward of manor of, to be first judge, 31; who shall be clerk of, 32. 
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ECCLESIASTICAL COURT’S: 
proof of proceediDgs 452. 

EJECTMENT: 
action for, will not He, 252. 

ENTRIES IN PUBLIC BOOKS: 
proof 453. 

ESCAPES: 

bailiff to be responsible for, 126. 

EVIDENCE: 

cop 7 of register to be, 100; parties to action to be esamined. 288; 
to be gnllty of peijmy for false erideoce, 289; the nature of, 444; 
primary, 444; secondaj^, 444; when adipissiblc, 444; what is snfii' 
cient, 446; parol, when admissible, to vary or contradict a witness, 446; 
presumptive, 447; hearsay, 448; when admissible, 448; admissions 
how far evidence, 449; object of, 449; need not be given of facts of 
which the court will take judicial notice, 449; must be coniined to issue, 
450; must be confined to cause of action, 450. 

EXCESS: 

abandonment of, 230; must bo stated in plaint, 231. 

EXCESSIVE DISTRESS (see Casb.) 

EXECUTIONS: 

return of, to be made by bailiff, 122; form ot‘ return, 123; from foreign 
courts, return to be made of, 124; claims to goods taken in, to be 
adjudicated, 213,247; courts ma^ issue, 292; of warrant of cominit- 
ment, 300; out of district, 301; power to suspend, 301; not to be 
Stayed by writ of error, 302; within tlio distiict, 494; against whom, 
494; in what cases, 494; when default' made only, 495; for what 
amount, 495; when cross judgment, 495; when order made to pay by 
instalments, 495; when it may issue; 496; power of judge to sus¬ 
pend, 496; warrant of, at plaintiff’s suit, 497; wanmit of, for costs 
by defendant, 498; wan'aut when eaecutod, 499; how superseded, 
500; how executed, 500; power of bailiff to enter dwellings, &c. 500; 
what goods may be taken, 501; goods and chattels, 501; securities 
fur money, 501: fixtures, 502; no power to take l^ds, 502; whose 
goods taken, .503; goods of defendant 503; of husband and wife, 503. 
of t(»tHtor, &c. 503; of partners, 504; of bankrupts, .504; of insol¬ 
vents, 505; of surviving defendants, 505; of ambassadors, 505; of 
clergymen, 505; distnuned, 505; let or pawned, 505; fraudulently 
assigned, 506; rescue of, 506; disposal of, 506; sale ot^ 507; what 
rent deducted, 508, 510; landlord's claim, 509; retuin of warrant, 
511; payment of proceedings, 512; when clerk to retuin, 512; out of 
district, 512; how to be had, .512; return to, 513; fi>rms of returns, 
514; liability of high bailiff in, 515. 

EXECUTOR: 
actions by and against, 268. 

EXECUTORS AND ADMINISTRATORS: 
power to sue, 547; execution against, on judgment against testator, 5<17; 
summons against, 547; judgment agmnst, 548; on plcne admintstrarii 
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EXECUTORS AND ADMINISTRATORS—cantwwtf; 

pleaded, 548; execution against, 548; proceedings on jndginent of 
assets guando^ &c. 550; on a devetst^t, 550; summons on, 550; 
judgment on, 550; when defence false within executor’s knowledge, 
552; evidence in action bj executor, 552; in actions against, 552; 
proof of his being executor, &c. 553; executor 'de son tort, 553; 
evidence for defendant, 553; what debts are entitled to a priority, 
553; legacies, 554; retainer of debt, 554; plea of debts outstanding, 
554, Statute of Limitations, 554. 

EXPENSES: 

of courts, what allowed, 56. 

EXTORTION: 

by clerk, penalty for, 112; by bailiff penalty on, 127; by officers, 144. 

F. 

FAIR: 

claim to a, 260. 

FALSE IMPRISONMENT {see Trespass.) 

FALSE PRETENCi:S: 

committal for obtaining credit by, 294. 

FEE BOOK: 

form of, 103. 

FEES: 

to bo accounted for to treasurer, 52; monthly account of, to be rendered, 
54; of judge and bailiff to be paid them by treasurer, 55; clerk to 
keep account of, 102; to be accounted for to treasurer, 104; penalty 
on clerk for taking improper, 113; ])enalty on officers for taking 
improper, 129, 144, 302; offi^rs entitled to, 185; tabic of, to be 
exhibited, 135; action for, 250; of counsel and attorney, 316; as 
between attorney and client, 317; for business before hearing, 317, 
agi'ceinent for 6xed fee, 320; questions thereon, 320. 

FEES AND COSTS: 

costs to abide the event of tri^l, 586; classlhcation, 586; court fees, 
587, 589; power of Secretary of Stale to alter fees, 590; cost allowed 
to attorneys, 590; none but attorneys entitled to, 591; costs allowed 
to an attorney as against his owu client, 591; what costs allowed on 
taxation, 591; where general costs have been allowed, 592; where 
general costs have been disallowed, 593; where attorney’s costs have 
been allovred, 594; fees to counsel, 594; where attorney’s costs have 
been disallowed, 595; costs of witnesses, 595; costs of parties as 
witnfsses, 596; security for costs, 596. 

FELONY: 

forgery of seal to be, 28; service of forged summons, 28; acting under 
pretence of process of the court, 28. 

FINAL ORDER: 

plea of, a bar, 273. 

FINES: 

to be accounted for to treasorer, 52; monthly account to bo rendered, 



INDBX. 


FINES— continued: 

55; to be acoonnted fbr to tretsurer, 104; courts may impose ou 
officers, 144; bow enforced, 290. 

FISHERY: 
claim to right of, 258. 

FOREIGN COURTS: 

return of executions issuing from*, 124; proof of proceedings in, 453. 
FORGERY: 

of, seal of court, 28; of process of court, 28. 

FORMA PAUPEIHS: 

county court judge may grunt leave to plaintiff to sue in, 583; who 
allowed to sue in, 564; in what cases, 584; when admitted, 585; 
how admitted, 585; effect of admission, 585; proceedings in cause, 
585; wbeu dispaupered, &c., 585. 

FORMS OF PROCEDURE; 
to be settled by judges, 287. 

FRANCHISE: 

claim to, 260. 

FRAUD: 

summons on an unsatistied judgment on charge of, 213; court may 
commit for, 294. 


G. 


GAOLS; 

where inconvenient, prisons of courts in schedules (A.) and (B.) may be 
used, 21. 

GENERAL FUND: 

purposes of, 22; fees for, 22; how regulated, 22; title of, 22; application, 
22; charge of expenses courts to be home by, 25; to be raised for 
repayment of money borrowed, 71; application of, 71. 


GOODS: 

taken in execution, daims to, 247; evidence in action for not accepting, 
478; evidence in action for not delivering, 478; sold and delivered, 
evidence in action for, 479; statement of cause action, 366. 


GOODS AND CHATTELS: 

meaning of, 502; what may he taken in execution (ace Exiccution.) 
GOODS SOLD: 

where cause of action arose, 199. 


H. 

HEARING (see Jui>gb, Jury): 

court may examine and ccmimit kt, 299; when plaintiif and defendant 
appear, 426; to be summary, 426; where plaintiff does not appear, 
427; when defendant does not appear, 427; tidjoumment of, 428; 

of order, 429; reference to arbitration, 431; course of practice 
at, 481; right to begin, 432; right to I’eply, 432; arguments of 
counsel, 432; right of counsel to address court, &c., 433; nonsuit, 
433; withdrawing a juror, 434; verdict and judgment, 4S5; judg> 
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HEARING— contimted: 

ment for defendant, 436; judgment for plaintiff, 436; form of orders, 
437, 438. 

HEREDITAMENTS: 

what are, 257; corporeal, 227; incorporeal, 258. 

HIGH BAILIFF: 
liability of, 515. 


I. 

IMPRISONMENT: 

f(»r fraud, 8cc. in contracting debt, 294; for refusing to pay, 294; for a 
fraudulent disposal of property, 294; not to operate as satisfaction of 
debt, 296; conditions of second order for, may be rescinded or altered, 
298; power of, may be exercised at tbo bearing, 299; cases on, 299: 
protection or order in bankruptcy not to discharge &om,^01. 

INCORPOREAL HEREDITAMENTS; 

wliat ai’e, 258. 

INFERIOR COURTS: 

mandamus to, 327; proof of proceedings in, 452. 

INHABITANCY: 

wbatiu, 191; good inhabitancy, 191; bad inliabitancy, 192; meaning 
of term *• to dwell,” 193. 

INQUISITIONS; 

proof of, 451. 

INSOLVENCY: 

proof of proceedings in, 452. 

INSOLVENT; 

action against, 273; plea of final order a bar, 273. 

INSTALMENTS: 

payment by, may be ordered, 292; ordered to pay by, 437; execution on 
default of paying, 495. 

INTEREST: 

action for, 236; evidence in actions for, 482. 

INTERPLEADER: 

jurisdiction in, 213; duties of court in, 302; object of, 518; when it 
applies, 519; confficting executions, 519; form of summons to plain¬ 
tiff in, 519; to claimant, 520; service of, 52U; particulars in, 520: 
amendment of particular in, 521; hearing in, 521; form of order on 
judgment in, 522. 

INTERPRETATION: 

of act, section as to, 360. 

INTESTATE: 

share of estate may be sued for, 213; action for, 243. 

b 
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J. 


JOINDER- 

of persoDB jointly liable, 392; of hasband and wife, 392; of several 
plaintiffs, 393; of different demands, 393. 

JOINT CONTRACTORS: 

one may be sued, 272; may recover contribution from others, 272. 

JUDGE: 

to direct payment of expenses, 23; to autboiizc salaries of servants, 24; 
to allow expenses of court, 25; to bold courts wlierc ordered, 25; and 
when ordered, 25; appmnjnent <tf, 30, 35; qualification of, 30, 35; 
attorneys acting as, 30; of courts in schedules (A.) and (B.) 30, 40; 
of Butb, Bristol, Moudiester, and Liverpool, 31; of Kcclcsall and 
SheHlt-ld, who to he, 32; exceptions to appointment of, 35; disqualifi¬ 
cations of, 3G; not to practice as barristers in their districts, 36; 
nature of appointment, 37; how vacancies to be supplied, 41; who 
may fill them, 41; who may appoint, 41; removal of, 41; of court of 
Dnchy of Lancaster, 42; may bo removed to other districts, 42; 
appointment of, not to be subject to 5 & G Viet. c. 122, 42; may 
appoint deputy, 43; if unable, Lord Chancellor may, 43; may be a 
justice of the peace, 44; jiaymeiit of, 45; salary of, 40; travelling 
expenses may be paid, 47; fees to be paid to, by treasurer, 56; may 
appoint two clerks in populous places, 79; to appnwe apiiointinenl of 
deputy clerk, 79; to sanction accounts of clerk, 111; to appoint high 
bailiff, 115; form of appointment, 115; may appoint more than one, 
115; bailiff to make return to, of executions, 122; fonn of, 128; 
may impose fines on officers, 144; may examine parties and witnesses 
on a suinmoDs on uu unsatisfied judgment, 213; to adjudicate mi 
claims to goods taken in exeention, 213; may order possession oi 
tenements, 215; duty of, where question of title raised, 253; may 
give leave to other than attorney or counsel to appear for parties, 275; 
no question to be argued without leave of, 276; to be sole judge. 283; 
discrclion of, 283; whei-o jurisdiction of, begins, 284; may direct 
arbitration, 287; may regulate forms of procedure, 287; may examine 
parties on oath, 288; may order payment by instalments, 292; may 
commit for fraud, 294; may examine and commit at bearing, 299; 
suggestions to, as to exercise of power of iniprisonnient, 297; may 
issue execution out of district, 301; power to suspend execution, 301; 
jurisdictiun of, 3U5; functions of in trial by Jui-y, 426; hearing by 
judge alone, 426. 

JUDGE'S ORDER: 
proof of, 451. 

JUDGMENTS (see 

of county coui*ts not subject to small debts act, 16; to be registered by 
clerk, 97; unsatisfied summons on, 213; of superior courts, action on, 
237; summonses on, 245; to be final, 200; unsatisfied proceedings 
on, 293; pmver of judge to alter, 43.5; for defendant, 436; form of 
order, 436; for plaintiff, 436; form of order, 437; when costs arc 
apportioned, 437; payment by lustahiients, 437; form of order, 438; 
cross, 495. 
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JUDGMENT SXJ>IMOXS: 

when grantable, 528; service of, 528; when it may issue, 528; summons 
of judgment of old county cou^ 529; form of sunimons, 529; 
defendant's appearance and examinatioD, 530; warrant of commiu 
inent, 530; requisites of warrant, 531; commitment tor non-appcarHUce, 
531; form of wanunt, 532; power of the judge to i-esciiid or alter 
orders, 5.33; how far it extends, 534; power to examine and commit 
at the hearing, 534; does it extend to plointiHs? 535; form of 
waiTant, 535; issued and executed, 536; imprisonment not to o}«*i*nte 
as satisfaction, 536; does it suspend the right of issuing Ji.Jh.t 537; 
what warrant should state, 537; to what prisons jjurties may be 
committed, 540. 

JUDICrAh NOTICE: 

of what the court will take, 449. 

Jl^RlSDICTION; 

of old county courts continued, 14; of local courts, repeal of, 16; defi¬ 
nition of, 177; judges, 177; courts may be hold simullanoously, 177; 
to be coui*ts of record, 177; where to be holdcn, 177, 178; when to 
be hol'Jen, 177, 178. 

1. As to Locality. 

to extend over whole district, 180; and over whole county, 180; as to 
adjoining counties, 181; exceptions, 181; universities, 182; St.annnrics 
courts, 182; Palace court, 182; Liberty of the liolis, 182; out of 
district, 184; where summons may Issue, 164; by leave of court, out 
of district, IS.I; cases on, 186; power to issue summonses out oi' 
district not discretionary, 189; district in which defendant dwells, 
190; what is a man’s dwclling-placc, 191; yood inhabitancy, 191; 
bad inhabitancy, 192; meaning of term “to dwell,” 193; absent 
defendants, 194; service not necessary to give jurisdiction, 194, wliere 
defendant crimes on bis business, 195; where cause of acthiu arose, 
19.3, what is a cause of action, 196; bilbi of exchange, 199; goods 
sold and delivered, 199; other actions, 201; concurrent jurisdiction of 
the superior court, 201; where plaiutifF dwells more than twenty 
miles from defeudant, 202; where cause of actinu did not arise in 
district where defendant dwells, 202; some material point, 204; where 
an officer of the court is a psirty, 204; actions against officers, 205; 
actions against officers for proceedings under act, 206. 

2. As to the Subject-matter. 

sections relating to, 211; courts to be courts of rccord, 211; judges to 
perform certain duties in (!)hancery, 211, 215; jurisdiction generally, 
212; demands not to be divided, 212; minors may sue for wages, 
212; c.ase8 of partnership, 213; unsatisfied judgments, 213$ goods 
taken in execution, 213; replevin, 214; jfosscssion of tenements, 214; 
to have same jurisdiction as old county courts, 215; actions in county 
courts, 216; what actions maybe brought there, 216; reference to 
jurisdiction of old county courts, 217; real actions, 217; personal 
actions, 217; mixed actions, 218; forms of personal actions, 218; 
debt, 218; covenant, 218; trespass, 218; trespass on the case, 218; 
damages, 219; detinue, 220; aittions may not be divide<l, 221; wliat 
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JUBfSDICTION—ctwrfwtteJ.- 

is a cause of action,” 223; leading case thereon, 223; conclusion 
therefrom, 229; abandoning excess, 230; should be stated in plaint, 
231; cross-demands, 232; statute of limitations, 233; bills of 
exchange, 233; promissory notes, 233; interest, 236; judgments in 
superior courts, 237; actions pending in the superior courts, 240; 
actions pending in old county courts, 242; partnership account, 243; 
legacies and property in intestacy, 243; replevin, 243; recovery of 
tenements, 243; summonses on judgments, 245 vrages, 247, 249^ 
goods taken in execution, 247; sham summonses, 248; ovemeers for 
neglect, 249; infringement of a registered design, 249; fees of court, 
250; doable value, 251; what actions will not lie, 251; malicious 
prosecutions, 252; libel or slander, 252; criminal conversation, 252; 
seduction, 252; breach of promise, 252; generally, 252; ejectment. 
252; where title is in question, 252; as to cltum of title, 253; here¬ 
ditaments, 257; where validity of devise, &c. disputed, 260; os to 
other actions, 261; actions for small debts in superiov courts, 261; 
concurrent jurisdiction of superior courts, 263. 

3* As to Partiea. 

minora, 264; partners, 264; co-contractors, 264; executors and admi¬ 
nistrators, 268; privilege not allowed, 268; of attorneys, 269; one of 
several parties, 272; insolvents, 273; plea of final order, 273; who 
may appear for, 274; prc-audionce, 277; universities, 280; Stannaries 
courts, 280; ambassadors, 281; soldiers on service, 281; marines on 
service, 281. 

4. As to Proceedings. 

Judge to Ik* sole judge, 283; discretion of'judge, 283; where it begins, 
284; arbitration, 287; forms of procedure, 288; pai'tics may be 
examined, 288; witnesses, 289; how fines enforced, 290; judgments 
to bo final, 290; removal of actions, 291; pa 3 rmcnt by iubtolments, 
292; execution, 292; proceedings on an unsatisfied judgment, 293; 
to coTninit for fraud, 294; imprisonment not to be satisfaction of debt, 
296; order may be rescinded, 299; power to examine and commit at 
hearing, 299; execution of warrants of commitment, 300; protection 
or order in bankmptcy, 301; execution out of the, 301; judge may 
suspend execution, 302; ivrit of error not to stay, 302; interpleader, 
302; sequestration, 302. 

5. As to the Officers. 

penalty for misconduct, 303; for taking improper fees, 304; actions by 
and against, 304; of judge, 305. 

6. As to the Profession. 

definition, 315; who may appeal'. 315; fees, 316. 

7. As to the Public. 

power to commit for contempt of court, 321; penalty for assaulting 
officers, 321. 

JITKOK: 

committal for insulting, 140. 
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JURY: 

hearing by, 421; demand of, 422; notice of, 422; deposit for payment 
of, 423; who shall be jurors, 423; exemptions, 424; summons to, 
424; number of, 425; yerdict of, 425; challenges to, 425. 

JUSTICES OF THE PEACE: 
judges may be, 44. 

L. 

LANCASTER. DUCHY OF: 
to appoint future judge, 41; may remoye him, 41. 

LAND: 

may be sold, 24; pnrebase of, for courUhooses, &c. 69; liow to be 
obtained, 70; claim for rent to be adjudicated, 213; may sustain 
action for double value, 251; for separate plaints for rent and double 
value, 263; definition of the term, 356. 

LANDLORD: 

form of claim of rent in case of execution, 508; what rent he may 
claim, 508, 510, 511; meaning of term, 510. 

LANDS CLAUSES CONSOLIDATION ACT: 
powers of for purchasing land, 21. 

LEAVE OF .TUDGE (see StiMUOxa). 

LEGACY: 

may.be sued for, 213; action for, 243. 

LETTERS: 

copies of, to bo kept by treasurer, 60. 

LIABILITIES: 

provision for, in coui'ts in schedules (A) and (B.), 24. 

LIBEL: 

action for, will not lie, 252. 

LIMITATION OF ACTIONS: 

against clerks, 113; time of limitation, 581; what within the protec. 
tion, 581; actions in superior courts against officers, 581; effect uf 
provision as to, 582. 

LIMITATIONS, STATUTE OF: 
jurisdictiou of court as to, 233. 

LIVERPOOL, COURT OF; 

order of council as to, 11; judge of, 31. 

LOCAL COURTS: 

provision for, 4; repeal of jurisdiction of, 16; proceedings ponding in, 
17; appointment of judges to, 40; judges of, not to come under pro¬ 
visions of 5 de 6 Viet, c 122, 42; compensation to clerks of, 91. 

LOCALITY: 

for Jurisdiction as to (see JumsDicTioK). 

LONDON, CITY OP: 
excepted from act, 12. 

b 3 
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LONDON, SHERIFFS’ COURT OF: 

preamble of statute, 152; jurisdiction, 153; preserved in other actions, 
154; where to be hold, 154; when to be held, 155; mayor to appoint 
days and places, 155; notices to be put up, 155; abolition of court of 
requests, 156; proce^ings pending, 156; court-houses, 156; in whom 
property to vest, 156; care of the courts, 157; clerk to appoint ser¬ 
vants, 157; gaol, 157; officers, 158; judge, 158; judge may appoint 
a deputy, 158; who shall be, 159; treasurer, 159; clerks in cham¬ 
berlain's office, 159; duties of treasurer, 159; clerk, appointment of, 
160; payment of, 160; assistant clerks, 160; clerk may appoint 
deputy, 161; duties of clerk, 161; bailiff, appointment of, 162; duties 
of bailiff, 162; offices not to be conjoined, 163; officers not to act as 
attorneys of the court, 163; penalty for non-observance, 163; officers 
to give security, 163; officers of abolished court to be appointed to 
this court, 164; officers may be paid by salaries, 164; compensations, 
164; fees, 165; fee-fund, provision for, 165; minutes of proceedings 
to bo kept, 166; unclmmod moneys, 166; conduct of court and officers, 
166; power to commit for contempt, 167; penalty for assaulting 
bailiffs, 167; bailiffs answerable for escapes mid neglect, 167; remedies 
against officers for misconduct, 168; penalty on officers taking improper 
fees, 168; claims to goods taken in execution, 169; limitation of 
actions, 169; provisions for protection of officers, 170; jurisdiction, 
170; acts 7 & 8 Viet. c. 96, and 8 & 9 Viet. c. 127, not to extend 
to this act, 170; summons may issue though cause of action did not 
arise in the county, 170; extra-parochial places, 171; service of pro¬ 
cess out of district, 171; service of process from other county courts, 
172; plaints not to be 1 ‘emoved, 172; court of Hustings, 173; pro¬ 
cedure, 174; forms of, to be approved by chief justices, 175. 

LORDS OF MANORS: 

may surrender courts, 28; may appoint officers of courts in schedule 
(C.), 33. 

M. 

MALICIOUS ARREST {see Case). 

MALICIOUS PROSECUTION: 

action for, will not lie, 252. 

MANCHESTER: 

judge of, 31. 

MANDAMUS: 

what is the ivrit of, 32.3; how granted, 324; proceedings in, 324; in 
what cases it will issue, 325; to inferior courts, 327; to the county 
courts, 329; rules to guide detcimination of, 330; to what court it 
lies, 331; domuod and refusal, 332; form of refusal, 332; by whom 
application to bo made, 333; affidavit, 333; subsequent proceedings, 
334. 

MANORS; 

lords of, may surrender courts, 28; other franchises reserved, 29; may 
appoint officers of courts in scli^ule (G.), 33. 
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MARINES: 

on service, privilege of, 281. 

MARKET: 

claim to right of, 260. 

MARRIAGE, BREACH OF PROMISE OF: 
action for, will not lie, 252. 

METROPOLITAN COURTS: 
whore to be held, 12; stylo of, 12. 

MIDDLESEX, COURT OF: 

excepted from order in cotincil, 10; clerk of, 32. 

MINORS: 

may sue for wages, 212, 264. 

MINUTE BOOK- 
form of, 99. 

MISBEHAVIOUR: 

treasnrer to give security against, 51; penalties for, 76; of clerk, penal¬ 
ties on, 112; of bailifi', penalties on, 127; power of committal for, 140; 
roiuodies against ofEcers for, 144. 

MISCONDUCT (acc Misbehavioub). 

MONEY: 

treasurer may borrow, 21; may enter into securities for, 22; names of 
persons lending, to bo entered in a book, 22; to be j>ald oil* in order 
of entry, 22; fund, how provided, 22; clerk to keep account of, 22; 
to be repaid out of general fund, 22; to vest in troasurer, 23; treasurer 
to pay to bank, 58, to bo transmitted quarterly to trcjisury, 58; 
power to borrow, 70; fund for repayment of, 71; received, clerk to 
keep account of, 102; bailiff to pay over receipts on execution from 
foreign courts, 124; may be paid into court in action agunst olHt'ors, 
143. 

MONEY HAD AND RECEIVED: 
evidence in actions for, 481. 

MONEY LENT: 
evidence in action for, 480. 

MONEY PAID: 

evidence in action for, 480. 

N. 

NEGLIGENCE (see Case). 

NEW COUNTY COURTS: 

proof of proceeding.*} in, 452; power of judge to grant, 439, 440; form 
of bond, 439, 440; notice of application, 440; form of order, 440; 
cases, as to when granted, 441; general grounds for, 443; new trial 
after prohibition, 442, note, 

NONSUIT: 

dismissal of summons in nature of, 390; power of judge to nonsuit,433; 
in cases tried by a jury, 43.3; when defendant may insist on, 433; not 
a bar, 433; fresh action after, 434; costs on, 434; form of order, 434. 
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NOTICE: 

of holding courts, 25; of ^teratiou of days of holdli^, 26; what is 
reasonable, 26; wbcre to be posted, 27; form of, 27; of action against 
otKcers, 143. 

NOTICE TO PRODUCE: 

when necessary, 445; proof of possession of original, 445; fonn of 
notice, 445; service of, 446; time of, 446; efiect of, 446. 

NUISANCE (sec Case). 

O. 

OATH: 

parties may be examined on, 288; peijury for false evidence, 289. 

OllSTBUCTION OF LIGHT, &c. (see Case). 

OFFENCES: 

of officers at common law, 145. 

OFFICE, CLERK’S: 

clerk to provide, 95; when to be open, 95. 

OFFICES: 

of clerk, treasurer, or bailiff, not to be conjoined, 87, 118, 134; of court 
to be iu charge of clerk, 110; sale of, 145. 

OFFICERS: 

who 01 * 0 , 30; judge, the, 30; accounts of, to be audited by treasury, 32; 
treasurers, 48; clerk, 78; not to act as attorneys in their courts, 119; 
gcnerul regulations as to, 134; offices not to bo conjoined, 134; not to 
act as attorneys in their courts, 134; penalty fornon-obscrvancc, 135; 
fees of, 135; may be paid by salaries, 136; compensation of, 138; 
salaries of, 139; protection of, 139, 143; penalty for assaulting, 139; 
penalty for r-^sening goods from, 140; commitment for contempt, 140; 
case of, 141; recovery of tenements, 142; limitation of actions against, 
142; remedies against, for misconduct, 144, 303; penalty for taking 
improper fees, 144, 304; offences by, at common law, 145; sale of 
office, 145; to perform certain duties in chancery, 151, 215; may be 
sued or sue in tlie superior courts, 201; actions by, 205; actions 
against, 205; for proceeffings under act, 206; jorlsdictioii of coui't 
over, 303; actions by and against, 304; jurisdiction of judge, 305. 

ORDER (see .Iitdoment). 

ORDERS IN COUNCIL: 

to be published in Gazette, 9; order of 9th May, 1847, 9; order of 9th 
March, 1847, 11; act to take effect on 15th March, 1847, 12; style 
of county courts, 12: stylo of metropolitan districts, 12; places named 
to mean superintendent rogistrar's districts, 13; iu what district de¬ 
tached places to be, IS; what each district shall include, 13; boundaries 
of districts, 13. 

ORDERS OF THE COLTtT: 

to be registered by clerk, 98; bailiff to serve, 122; unsatisfied summons 
may be had for, 213; of imprisonment, may bo rescinded or altered, 298. 

OVERSEERS: 

action against, 249. 

OXFORD {see Univjsksities). 
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PALACE COURT; 

not affected by act, 182^ abolition of, addenda. 
PARLIAMENT: 
proof of proceedings in, 451. 


PARTICULARS: 

of plaint, 363; of demaaid^ general form, 369; in actions for tort, 370, 
374; requisites of in general, 372; when delivery of, compulsory, 373; 
statement of, in assumpsit and debt, 373; on a bill of exchange, 374; 
on an agreement, 374; on covenant, 374; for an as.''.ault, 375: 
ti'cspa.ss to land, 375; false imprisonment, 375; case for negligent 
driving, 375; against carrier, 375; agiiins! innlfe<'pcr, 376; in tmver, 
376; when plaintiff abandons excess, 376; other j>oiuts to Ik; oh- 
sei'ved, 377; general rules as to, 380, when to take an objection to 
defect in, 381; amendment of, 381; must bo annexed to bumiiions, 
388. 

PARTIES: 

jurisdiction as to, 264; minors, 264; paitncrs, 264; oo-contrnctorb,260; 
executors and administrators, 268; no privilege allowed, 268; except 
of attorneys to sue, 269; one of several to be liable, 272; iuMilvonts, 
273; plea of final oixlor, 273; who inny appear for, 274; .anib-'issadors, 
281; soldiers on scmcc, 281; marines on service, 281; may be 
examined on oath, 288. 

PARTNERS: 

jiuisdiction as to, 264; joinder (see Suhlmons). 

PARTNERSHIP: 

accounts may be sued for, 213; action for, 243; cannot be removed to 
superior court, .301. 

I’ATERSON, MR.: 

remarks on detinue, 22U. 

PAYMENT: 

of expenses of courts to be allowed by the judge, 25; of tho judge, 45; 
of ti’casiii'cr, 51; abstract of form of (Inst H.), 67; of clerk, 90; of 
assistant clerks, 94; by bailiff of moneys received in executions from 
foreign courts, 124; of high bailiff, 125; of assistant baillfT, 126; 
by instalments may be ordered, 282. 


PAYMENT OF MONEY INTO COURT: 
when to be made, 417; notice of, 417; notice of part, 418; acceptance 
by plaintiff, 418; notice of acceptance, 419; costs after, 419; offix't 
of, 420. 

PENALTY; 

on clerk for acting as attorney in the court, 50, 89; on treasurer for the 
like, 60; on bsiiliff for tho like, 50, 118; on treasurer for inis<X)nduct, 
76; for taking fees ether than allowed, 76, 113; on clerk for 
extortion or miscondncl^ 112; on officers for disobedience, 119, 135; 
on bailiff for extortion or misconduct, 127; and for taking improper 
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fees, 129; for assaulting officer, 130, 140, 321; for attempting 
rescue, 130; on officers for taking improper fees, 144; on witness 
for disobeying summons, 290; liow enforced, 290. 

PENALTIES, PROCEEDINGS FOR: 

how recovered, 577; to what magistrate mast the application be made, 
577; mode of proceeding, 578; form of conviction, 578; distress, 
578; offender may be detained, when, 579; distress not unlawful for 
Wiint of form, 579; commitment, 579. 

PENDING SUITS: 

in old county covivta, 14; in local courts, 17. 

PERJURY: 

giving false evidence to be, 289. 

PERSONAL ACTIONS; 

what are, 218; debt, 218; covenant, 216; detinue, 218, 220; trespass, 
218; case, 218; damages in, 219; should state abandonment of 
excess, 231; removal of, from county courts, 349. 

PLACE OF BUSINESS: 

what, 404. 

PLAINT: 

where and how entered, 361; book, 361; form of, 362; substance of, 
363; must state particulars, 3G3; need not state that tlie cause of 
action arose within the district, 364; must follow the terms of the 
act, 364; need not allege that cause of action arose within juris- 
diedon, 364; note of plaintiif on eiitoring, 371. 

1»LATNTIFF: 

where dwelling more than twenty miles from defendant may sue in 
superior courts, 201. 

PLEA: 

of final order in insolvency a bar, 273. 

POST MARK; 

proof of, 453. 

POWER OF ATTORNEY: 

IKiyments to strangers must be anthorized by, 63, 110. 

PRE-AUDIENCE: 

nght of counsel to, 277. 

PRISON (sec Gaol). 

PRIVILEGE: 

not to be allowed, 268; of attorneys fo sue in superior courts not taken 
away, 268; bat may be sued in county court, 272; of ambassadors, 
261; of soldiers on ser>'ice, 261; of marines on service, 281. 

PRIVY COUNCIL: 

orders of, 9; may order cumts in schedules (A.) and (B.) to be held as 
county courts, 20. 

PROBATE: 

proof of, 453. 
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PROCEEDINGS: 

pending in old cotmtj courts, 14; peudiug in local cQUits iu bcliodules, 
17; under former acts valid, 17; to be sealed or stamped, 28; forgeiy 
of, 28, service of forged, 28; account of, to be kept by clerk, 98, 102; 
in recovery of tenements, officci’s not to bo liable to actions, 142; 
actions against officers for, 206; judge to determine all questions, 
283; iu mandamus, 332. 

PROCESS: 

forgery of, 28; serviee of forged, 28; acling under jireteTico of process, 
felony, 28; to be issued by clerk, 9G; dorks to frame, 97; list of, to 
be issued, 97. 

PHOl’ESSION: 

deHnition of the word “attorney,” 315; jurisdiction as to, 31.5; counsel 
or attorney may appear, 316; fees of, 316; to extend to all work 
done in I'clatioti to the cause, 317; questions Ihei'euii, 320. 

PROHIBITION: 

what is, 3.35; in what cases granted, 336; when granted to a county 
wurt, 33C. 

PROMISSORY NOTE: 

action on, 233; statement of cause of action, 385; evidence, 475. 

PROMOTER: 

treasurer to be deemed, for pui'chase of land, 21; what is a “ promoter 
of the undertaking,” 70. 

PROOF OF DOCUMENTS, 451. 

PROPERTY: 

of court to vest in tre:isurcr, 21; of c(»urta in schedules (A.) and (IE) 
to vest in treasurer, 23, 73; iwwer t«) sell same, 74. 

PROTECTION: 

of treasurer, 76; of clerk, 113; of bailiff, 129; ef offitcens generally. 
139, 143; in recovery of tenements, 142. 

PlIRLIC; 

jurisdiction as to, 321; power to commit for contempt, 321. 

PUBMC REGISTERS: 

proof of, 454. 

PURCHASE: 

of land, reguiation.s for, 21, 68. 


Q. 


QUALIFICATION: 

of judge at present, 3,5; in future vacancies, 41; of deputy judge, 43; of 
treasurers, 48; of clerks, 78; of high baitiff, 118. 


R. 


RECEIPTS: 

to be required by officers, 63; of judge and clerk for fees need n<»t be 
stamped, 63; to be transmitted with accounts, 66; abstract of, form 
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of (Inst. 0.), 66; to be stamped^ 109; if not bj part/, there must be 
a power of attorney, 110. 

RECORDS: 

how kept, 545; proof of, 451. 

RECOVERY OF TENEMENTS: 

action for, 243; what necessary to i^iTe jurisdiction, 565; the relation of 
landlord and tenant, 565; annual value of premises, 566; ending of 
tenancy, 566; neglect to deliver possession, 567; locality of promises, 

' .567; plaint, 567; form of summons, 568, service,* 568; hearing and 
judgment, 569; meaning of “ showing cause, &c.” 569; form of judg¬ 
ment, 569; form of warrant, 570; evidence, 572; indoumity to judge, 
&C. 573; protection to landlord, 573; not liable for irregularity, 574; 
a trespasser if lie has no title, 574; form of bond for stay of pro¬ 
ceedings, 575; proceedings on bond, 575. 

REGISTER: 

copy of, to be evidence, 100; form of certified copy, 101. 

REGISTRAR: 

dednition of the term, 356. 

REMOVAL: 

of judge, 41; of treasurer, 41; of clerk, 90; of high builiflf, 120; of 
assistant, bailltf, 120. 

REMOVAL OF ACTIONS: 

to superior courts, 291, 349; the fixed fee to attorney, a reason for, 320; 
to be on certain conditions, 349; of .actions of replevin, 350; in what 
cases allowed, 351; what sufficient cause fer, 352; when not allowed, 
.352; how obtauied, 352. 

RENT (aee Exiicution, Landlord); 

of cuuii; and offices, bow paid, 22; landlord’s claim for, to be adjudicated, 
213; evidence in action for, 483. 

REPEAL: 

of jutisdictioii of local courts, 16. 

REPLEVIN: 

actions on may be brought, 214; action for, 243; removal of, 350; what 
it is, 555; by whom, 555; against whom, 555; in wbat cases, 555; 
for what, 555; how to obtain it, 555; bond must be taken, 556; form 
of bond, 556; fonn of warrant, 557; must be made before sale, 557; 
capias ad lVit/terna7tif 557; proceeilings in court, 568: plaint, re¬ 
quisites of, .558; pivticulars, fonn of, 558; summons, 559; hearing 
and judgment, 559; form <j£ judgment for plaintitf, 559; form of 
judgment for defendant, 660; warrant to high bailiff for a return, form 
of, 560; how actions to be removed, 561; question of title, &c., 561; 
form of bond, 562; jurisdiction of old county court in, 563; responsi¬ 
bility of action under, 564; pioceedings on default, 464. 

RESCUE (see Execution); 

penalty for, 129, 140. 



INDEX. 


KESIDENCE; 

what, 403, 404. 

ROLLS, LIBERTY OF: 

within what district, 182. 

RULE OF COURT, 451. 

S. 

SAI-ARIES: 

may be substltated for foes, 47, 136; amount of, forjudges, 47; trca> 
surers to be paid by, 51; of clei'li^ 90; amount of, for officers gene<^ 
rally, 139. 

SALE: 

of offices, 145; statutes as to, 146. 

SCHEDULE: 

(A.), 5; (B,), 7; (A.) and (B.) courts in, order in council tliat they bo 
hold as county courts, 10; proceedings pending in courts in, 17; gaols 
of courts in, may be used, 21; property of courts in, to vest in trea¬ 
surer, 23; judges of courts in, 30; officers of courts in schedule (C.), 
appointment of, 33; schedule (C.), 34; appointment of judges to 
courts in schedules (A.) and (B.), 40; treasurers of courts in, 48; 
property of courts in, 73; power to sell, 74; provision for liabilities 
of, 75; appointment of clerks of courts in, 81; question as to, 82; 
provision for clerks of courts in, 85; compensation to, 91; bailiffs of, 
117. 

SEAL; 

courts to have, 28; forgery of, 28. 

SECRETAItY OF STATE: 

to approve building of court-houses, 20; to approve use of prisons of 
courts in schedules (A.) and (B.), 21; to approve treasurer being 
promoter in a purchase, 21; to diroct fee fund, 22; to approve expenses 
to be pmd out of fee fund, 23; to order when courts to be held, 25; 
to approve appointment of deputy clerks, &c. of the Middlesex Courts, 
33; to sanction appointment of officers of courts in schedule (C.), 33; 
to approve purchase of land for court-houses, &c., G8. 

SECURITY: 

treasurer to give, 51; clerk to give, 93; high bailiff to give, 119. 

SEDUCTION: 

action for, will not lie, 252. 

SEQUESTRATION: 

actions have not benefit of, 302. 

SERVANTS: 

to be appointed and dismissed by clerks, 24, 110; salaries of, to be 
authorized by judge, 24. 

SERVANTS’ WAGES: 

evidence in actions for, 477. 

SERVICE (#ce Summons). 
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SETTLEMENT: 
disputed Talidity of, 260. 

SHAM LAWYER: 

action against, 246. 

SHEFFIELD; 

excepted frora order in council, 10; steward of manor to be first judge, 
31; district of, 32; who shall be first clerk of, 32. 

SHERIFFS’ COURT OF LONDON (he London). 

SLANDER: 

action for, will not lie, 252. 

SMALL DEBTS ACT: 
repeal of, 16. 

SOLDIERS: 

on service, privilege of, 281. 

SOUTHWARK: 

high baUiff of, 117. 

SPECIAL DEFENCES: 

notice of, 412; what, 413; what notice necessary, 413; forms of, 414; 
cases not enumerated, 416. 

Set-off, 

statute, 462; what debts may be set oif, 463; not in actions for tort, 
463. 

Infancy. 

how an infant may appear, 464; how far infancy a defence, 465; in 
actions on contract, 465; not in actions for torts, 465; proof of, 465. 

Coverture. 

how far a defence, 466; maniage, how proved, 466. 

Statute of Limitations. 

times of limitation, 466; what will take a case out of, 467; when 
statute begins to run, 468. 

Banhruptcy. 

how far a defence, 466; proof of certificate, 469. 

Insolvency. 

bow far a dofonce, 469; proof of, 469; otlier defence generally applica¬ 
ble, 470; accord and satisfaction, 470; fraud, 470; illegality, 470; 
conti’acts for spirituous liquors how far void, 470; contract made on 
Sunday when void, 470; usury, when a defence, 471; immorality, 
471; tender, requisites of, 471; paym^t, 471. 

SPLITTING DEMANDS: 

decisions on, 223, 263; general principles of, from cases decided, 229; 
08 to, genially, 263. 

STANNARIES: 

act not to affect courts of, 182, 280. 

STATUTES: 

5 & 6 Ed. 6, c. 16, 146; 21 Jac. I, c. 23, ss. 4,6, 349; 7 Anne, c. 12, 
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STATUTES—» 

281; 19 Geo. 3, c. 70, s. 6, 352; 25 Geo. 3, c. 52, 53; 36 Geo. 3, 
c. 25, 255; 46 Geo. 3, o. 141, 68; 48 Geo. 3, c. 103, 31; 49 Geo. 3, 
c. 126,148; 7 & 8 Geo. 4, c. 71, 8. 6, 352; I WUl. 4, c. 21, a. 1, 
346; 1 & 2 WiU. 4, c. 21, 324; 1 & 2 WIU. 4, c.58, 325; 5 & 6 
Viet. c. 98, 21; 5 & 6 Tict. c. 116, 273; 5 & 6 Viet. o. 122, 42; 
6 & 7 Viet. c. 67, 325; 7 & 8 Viet c. 96, 8, 273; 8 Viet c. 18, 
s. 2, 69, 70; 8 & 9 Viet c. 127, 3, 16; 9 & 10 Viet c. 95, 2; 10 
Viet. o. 13, a. 55, 281. 

STATUTE OF LIMITATIONS: 
fresh sunimoDS to save, 410. 

STAYING PEOCEEDINGS (jsee Speciai, Defence): 
power of judge, 439; form of order, 441, 

STYLE OF OOITRTS, 12. 

SUBJECT-MATTER: 

jurisdiction as to, 211; sections relating to, 211. 

SUGGESTION: 

what is, 354; under county courts act, 354; how entered, 355; the 
affidavit, 356. 

SUITS: 

pending in courts abolished, 14. 

SUMMONS: 

service of forged, 28; to serve, 122; list of those served to be 

returned by bailiff, 124; form of, 124; in wbat district may issue, 
184; whore to issue, 184; by leave of the Court, 185; service on 
absent defendants, 194; service of, sot rrecessary to give jurisdiction, 
194; where defendant earriod on business, 195; where cause of action 
arose, 195; for an unsatisfied judgment, 213; to issue on claim of 
goods taken in execution, 214; on judgments, 245; action for shmn 
summons, 248; to witnesses, 289; penalty for disobedience to, 290; 
for unsatisfied judgments, 293; cases as to, 297; form and requisites 
of, 382; must be in form prescribed, 382; date of, 382; form of, 
, 383; classification of actions as to, 384; statement of causes of 
actions in, 385, 388; must state the substance, 385; what a sufli- 
cient statement of cause of action in, 388; amendment of, 390; 
dismissal of, 390; dismissal what, 390; misnomer in, not to vitiate, 
391; irregularity in, 391; waiver of, 391; fresli summons, when it 
may issue, 392; against whom summons may issue, 392; partners, 
392; husband and wife, 392; joinder of plaintifis, 393; of different 
demands, .393; return of, 393; service of, 394; within the distiict, 
394; rules as to, 394, 395; list of, 395; questions as to service 
within exclusive jurisdiction of county courts, 395; undertaking of 
attorney, 399; what sufficient proof of knowledge of service, 399; 
cases in connty courts as to, 400, 403; personal or by delivery, 403; 
out of jurisdiction 405; when it may Issue, 405; leave of judge, 
for, 405; when judge may grant, 406; to grant leave discretionary, 
406; practice as to, 406; form affidavit for, 407; application, 
how made, 407; form of leave, 408; service of summons out of 

r 2 ' 
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SUMMONS— 

district, 408, p'oof of, 409; affidavit of, 409; requisites, 409; 
general rules applicable, 409; fresh summons to save Statute of 
LimitationB, 410. 

SUPERINTENDENT REGISTRAR’S DISTRICT: 

places named in order of council to mean, 13. 

SUPERIOR COURTS: 

concurrent jurisdicrion of, 201,261; when plaintiff dwells more than 
twenty miles from defendant, 201, 202; ^^ro cause of action did not 
arise in tlie district, 201. 202; where offlnr is a party, 201; judg* 
ments of, actions on, 237; actions pending in, 240; when actions 
may be brought in, 261; removal of actions to, 291, 351; appeal to, 
323; actions brought in for demands within the jurisdiction of the 
county courts, 353. 

SURETIES: 

in removal of replevin, 350. 

SURGEON’S BILL: 

statement of cause of action, 386; evidence in actions on, 477. 


TAXATION: 

of costs to be by clerk, 102. 

TENDER: 

of amends in action against officers, 143. 

TENEMENTS, RECOVERY OF (see Recovery of): 
protection of officers in, 142; jurisdiction as to, 214; action for, 243. 

TIME: 

oemputation of, in the limitation of actions clause, 131. 

TITLE: 

where in question, action will not lie, 252; as to claim of, 253; juris* 
diction of judge as to, 253; what is a question of, 255; what not a 
question of, 256: corporeal and incorporeal hereditaments, 257; to 
ffur, toU, market, or franchise, 260. 

TOLL: 

cimm to a, 260. 

TORT: 

statement of causes of action for, 367; character in which tlie plaintiff 
sues in, 368. 

TRAVELLING EXPENSES: 
of judges may be paid, 47. 


TREASURER: 

to provide court-houses, 20; property of courts to vest in, 21, 23; to 
be deemed “ promoter ” for purchase of land, 21; may borrow money 
for pttrp(»es of this act, 21; may enter into securities for money 
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TREASURER—coniwued; 

borrowed, 22; to enter names of lenders in book, 22; moneys to bo 
paid to, 23; appointment of, 48; qualification of, 48; salary of, 46; 
who may be, 48; disqualification of, 49; not to be cleric or bailiff, 
49; not to act os attorney in the court, 50; penalty on, for so acting, 
50; removal of, 51; payment of, 51; security to be given by, 61; 
duties of, 51; to receive fees and fines, 52; to audit clerks’ accounts, 
52; to render account to Audit Board of Treasury, 52; to require 
monthly account from clerk, 54; to audit same quarterly, 55; 
form of audit, 55; to pay fees of judge and bmliff, 55; to receive 
balance in clerk’s hands, 55 ; to require cicri' to keep Recounts 
in due form, 56; to allow disbursements, 56; what disburse¬ 
ments allowed, 57; to balance derk’s annual account, 57; to pay 
pay moneys to bank, 58; to transmit quarterly payiuents to treasury, 
58; form of such account, 59; to report neglect of dorks, 60; to 
write separate letters and keep copies, 60; to keep cash book and 
lodger, 60; forms of, 61; to require reedpts, 63; and power of attor¬ 
ney, 63; to render half-yearly account to audit boajfi, 63; form of, 
65; to send receipts and vouchors, 66; form of abstmet of receipts 
and payments, 66, 67; documents and vouchers to be endorsed, 67; 
to verify accounts by dedaration, 68; form of, 68; before whom to 
bo made, 68; to provide court-houses, offices, &c., G8; to purchase 
land, 69; with consent of secretary of state, 69; how purchase to be 
made, 69; to be “ promoter of tbo imdertaking ” under lands clauses 
act, 69; how land may be obtained, 70: what is a “promoter,” 70; 
powei* to bon-ow money, 70; to receive proceeds of general fund, 7l; 
general directions to, 72; property of courts in schedules (A.) and 
(B.) to vest in, 73; to communicate with treasury, 75; penalties for 
misconduct, 76; protection of, 76; derk’s accounts to be submitted to, 
104; fees and fines to be accounted for to, 104; form of monthly 
account, 106; to audit derk’s accounts quarterly, 107; to examine 
books, 107; to allow clerk’s disbursements, 109; to report neglects or 
defaults of clerk, 109; account of moneys paid to, to 1^ sent by clerk 
to the treasury, 110. 

TREASURY: 

to allow moneys to be borrowed, 22; to approve sale of lands, &c., 24; 
to assent to salaries of servants, 24; may allow judge’s travolling 
expenses, 47; to appoint treasurers, 48; accounts to ^ rendered to, 
52; to be audited by, 53; and to be certified, 53; to order application 
of balance, 54; instnictions of, 54; moneys to be paid to, quarterly, 
58; treasurers to apply to, 76; copies of treasurer’s letters to be sent 
to, 60; half-yearly acconnito bo rendered to, 63; to determine salary 
of clerks, 91; to fix compensation for derks in schedules (A.) and 
(B.), 92; to take security from clerk, 93; clerk to send account to, 
of sums paid by him to treasurer, 110; instructions of, to clerks and 
treasurers, 104; three commissioners of, may act, 860. 

TRESPASS: 

statement of cause of action in, 387; to land, evidence in action for 
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TRESPASS— continued: 

48S;^to pereonal property, evidence in action for, 485; for assault 
and batt^, evidence in action for, 485; for iaise imprisonmeiit, 486. 

Com, 385. 

statement of cause of action in, 388; for a nuisance, evidence in action 
for, 487; for obstmcticm of light or w, evidence in action ibr, 487; 
.for disturbance of common, evidence in action fen, 487; for 
disturbance of way, 488; of watercourse, evidence in, &c., 488; 
of a pew, evidence^ &c., 489; for negligence, 489; against a .carrier, 
evidence, &c., 490; /or deoat, evidence, &c., 490; for malicious 
arrest, evidence, 490; excessive distress, 490. 

Trover. 

particulars in, 376; statement of cause of action in, 388; evidence in, 
491. 


V. 


UNIVERSITIES: 
act not to affect rights of, 189, 280. 

USE AND OCCUPATION: 

form of acticoi for, statement in summons, 386; evidence in action for, 47 2. 


V. 

VERDICT: 

how far Anal, 435; altering, 435; proof of, 451. 
VOUCHERS: 

to be sent with accounts, 66; to be endorsed, 67. 


W. 

WAGES: 

minors may sue for, 212; action for, 247,249. 

WALES: 
not named, 2. 

WARRANT (see Exsoutiom) : 

of commitment, execution of, 300; out of Jurisdiction, 301. 

WESTMINSTER: 
high bailiff of, 117. 

WILL: 

disputed validity of^ 260. 

WnHDRAWING A JUROR: 
what, 435; effect of, 435. 

WITNESS: 

parties may be, 289; guilty of peijtuy for false evidence, 289; summons 
of, 289; penalty on, for not atteiu^g, 290; persons privileged, 450; 
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WITNESS— coniinu^: 

6 & 7 Viet. c. 85, 8. 1, 450; proof by, 455; competency of, 455; 
pnrtiee to auit competent, 457; attendance of, 457; summons to, 
458; service of, 458; disobedience of, 458; penalty, 459; form of 
order, 459; allowances to, 460; fu^ae corpust 460; protMtion of, 
460; examination of, 460; mles for, 460. 

WORK AND LABOint: 
evidence in action for, 480. 

WRIT: 
proof of, 451. 

WRIT OF ERROR: 
not to stay execution, i302, 546. 


Printed by John Crockford, 29, Esae-r street. Strand. 






















